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filedOpinion April
22, 1994.

Chartered, Wichita,Corrin, theof A. Coran. ofA. arguedDwight Dwight
cause and was on the brief for plaintiff.

P.A.,II, McDonald, Tinker, Skaer, Quinn &G. Martin ofRobert Herrington,
cause, Arst, firm,Wichita, with himthe and Alisa M. of the same wasof argued

Victoron the brief for defendant Cade.

Bend,Boisseau, Chartered, of GreatBrian C. of Turner and arguedWright,
defendants St. Memorialthe cause and was on the brief for HospitalJoseph

Medical Center.and Central Kansas

Stratton, Goodell, Stratton, Ed-and T. ofMarta Fisher WayneLinenberger,
Palmer, for Kansasmonds & of were on the brief amici curiae HospitalTopeka,

Association, and Kansas Associationof Defense Counsel.Kansas Medical Society,

Morris,andE. R. Victor A. David R.Shamberg, Lynn Johnson, Bergman,John
Brown, Morris, Chartered,Steven G. of & ofShamberg, Johnson, Bergman

Park,Overland were on the brief for amicus curiae Kansas Trial As-Lawyers
sociation.

The the wasof court deliveredopinion by
Holmes, This case is before the court on cer-questionsC.J.:

tified the United States Court of for the Tenth Circuitby Appeals
Act,the Uniform Certification of of Lawto Questionspursuant

K.S.A. 60-3201 et seq.
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K. CircuitChief Judge Stephanie Seymour, Judge presiding,
court thehas certified to this following questions:

Kansas a cause of action for loss of chance of“1. Does recovery?recognize
so, what are the of for such a claim?”“2. If standards proof

forthe facts of the case are our deter-unnecessaryAlthough
submitted,of the we deem it advisablemination legal questions

them as into reiterate bethey may backgroundhelpful providing
for a of the issues and our resolution ofproper understanding

facts, court,them. The as set forth the read:by certifying
22, 1986, with“On November car collided anotherplaintiff Delaney’sJulie

accident,in the State of Kansas. As theautomobile a result of the suf-plaintiff
aorta, knees,fered numerous a transected lacerated threeinjuries, including

arm, nose, face,fractures in the a lacerations on thebroken and neckright
fractures. An ambulance her to St. Memorial intransported Joseph Hospital
Lamed, Kansas. When she arrived at St. the wasJoseph, plaintiff complaining

Cade,of chest Dr. a member of staffSt. and the onpain. Joseph’s physician
22,call on November her. The Dr. Cade com-began treating plaintiff alleges

menced the on her alacerations knees withoutsuturing performing physical
examination, or an IV.ordering x-rays, starting

“After two hours at St. Dr. toCade transferred her Central KansasJoseph,
(CKMC) inMedical Center Great Bend. Ms. she hadDelaney alleges feeling

and movement in her when she left St. but had lost thatlegs Joseph feeling by
the time she arrived at CKMC. She also CKMC was not toasserts equipped

her with the medical treatment. Doctors at CKMCnecessaryprovide provided
medical care to Ms. and then transferred her to the of KansasDelaney University

inMedical Center Kansas City.
Center,“At K.U. Medical a an which showedphysician performed aortagram

the had a transected aorta which had Thethrombosed.plaintiff physician op-
erated on the to the transected aorta. Plaintiff claims that as aplaintiff repair
result of the thrombosed aorta she is She contends Dr.permanently paralyzed.

treatment, and his in her to a that wasCade’s delay transferring facility equipped
ato treat her her of chance to better recover frominjuries, deprived significant

her injuries.permanent
her with of“The claims the three ex-plaintiff supports testimonydeposition

witnesses, Moran, Caliendo,Dr. Dr. and TheseDr. Harrison.pert experts agree
the thrombosis of her aorta caused the Between andplaintiff’s paralysis. thirty

thrombosis, Dr.factors an individual to and Moransixty separate predispose
stated, it known the aortais not thrombosed.why plaintiff’s

“The Dr. Harrison was the witness to re-defendants contend only testify
of chance the have suffered. In hisloss maygarding any plaintiff deposition

ten of withDr. Harrison thoracic aortictestimony, explained percent patients
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like Ms. willinjuries sufferDelaney’s of how thepermanent paralysis regardless
is If the was in that teninjury she wouldmanaged. plaintiff have beenpercent,

a no matter how much time between the accident andparaplegic passed surgery.
addition,In Dr. Harrison testified he had no of whether theway determining

However,was in that ten or in the otherplaintiff percent Dr.ninety percent.
Harrison did state that the risk of cord was increased five toplaintiff’s injury
ten thepercent by of shock that she sufferedprolonged toperiod prior surgery.

“The United States District forCourt the District of Kansas granted partial
Cade,for Dr.summary Kansasjudgment did not the doctrineholding recognize

of Cade, 1476,chance of v.significant 756 F.recovery. Delaney 1484Supp.
(D. 1991).Kan. Ms. has this decisionDelaney to the Unitedappealed States
Court of for the Tenth Circuit.”Appeals

QUESTION ONE: DOES KANSAS RECOGNIZE A CAUSE
OF ACTION FOR LOSS OF CHANCE OF RECOVERY?

outset,At the we out that the loss of chance ofpoint recovery
in medical cases to two ultimate re-theory malpractice applies

first,sults: the extent to which the reducedalleged malpractice
an or ill chance of thealready injured person’s surviving injury

and, second,or illness the extent to which the alleged malpractice
reduced an or ill chance of a better re-already injured person’s

from the or illness. circumstance,In the firstcovery theinjury
fails to survive and the loss suffered is the lostpatient chance of

the or illness or at least a lost chancesurviving preexisting injury
of a substantial increase in the of such survival. Most oflength
the recorded cases involve factual scenarios in which the patient
died when there was a of survival or died sooner thanpossibility
would otherwise have resulted if treated.properly Throughout
this such cases will be referred to as loss ofopinion survivalsimply
cases. In the circumstance,second factual the survives thepatient

or illness but fails to make the extent orpreexisting injury quality
of that have resulted absent therecovery medicalmight alleged

We will refer to such cases as lossmalpractice. of bettersimply
cases.recovery

event,In either the of the cause of action isgravamen negli-
and, as in actions,all medical itgence ismalpractice necessary

for the to three elements a ofplaintiff prove by preponderance
(1)the evidence: The or other health carephysician, provider,

was in the (2)treatment of the thenegligent patient; negligence
resulted in harm (3)to the and the suffered dam-patient; plaintiff
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410, 416,Cleveland v. 237 Kan. 701 P.2d 1301ages. Wong,
(1985). we note that the loss of chance cause ofAdditionally,
action was this court in loss of survival casesrecognized by nearly

Counselman,10 Roberson v. 1006,235 Kan. 686years P.2dago.
(1984). Thus,149 the narrow issue now before us is whether the

loss of chance cause of action is also to casesapplicable involving
the loss of a chance for a better The United Statesrecovery.
District Court in the case found Roberson was limited topresent

and,death cases on declined toprimarily public policy grounds,
extend or the loss of chance doctrine to cases not in­recognize

death. We do not find the of the districtvolving courtreasoning
to be persuasive.

While a cause of action for the loss of a chance has been rec-
in nonmedical 1911,cases since at Hicks,leastognized v.Chaplin

(C.A.),2 K.B. 786 the[1911] doctrine did not muchgain impetus
in medical cases until in 1981 Professormalpractice publication by

H. of his Causation,extensive Valuation,articleJoseph King, Jr.,
and Chance in Personal Torts Con-Injury Involving Preexisting
ditions and Future 90 (1981).Yale L. 1353Consequences, J.

The loss of chance arises in medical casestheory malpractice
wherein the is a orpatient illnesssuffering preexisting injury
which is the of the doctor oraggravated by alleged negligence
health care dies,to the extent that the whenprovider patient
without there have been a substantialnegligence chancemight
of survival or the actual is less than itrecovery substantially might
have been absent the essence,In thealleged malpractice. theory
comes into when the traditional standard of cau-play probability
sation is not met.

The loss of chance broad andtheory began receiving support
after the of Professor article. In hisacceptance publication King’s

article, Professor various in ofKing presents arguments support
the that a “lost chance” for a better or sur-proposition recovery
vival has value and should be when acompensated physician’s

has or reduced such a chance.negligence destroyed substantially
“It is the thesis of this article that the loss of a chance of a favorableachieving

outcome or of an adverse should beavoiding consequence andcompensable
should .be rather than.valued treated as anappropriately, all-or-nothing prop-
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must, course,of be taken into inosition. conditions accountPreexisting valuing
Whenthe interest those conditions have notdestroyed. preexisting absolutely

however,outcome,an adverse the chance of it should bepreordained avoiding
noteven if that chance is better than even.” 90 Yaleappropriately compensated

at 1354.L.J.

Thus, the issue of whether a court should the loss of chanceadopt
ais one of standard of causation whichessentiallytheory adopting

the traditional standard infrom cases.applied negligencedeparts
On the of ofwhether to the lossgeneral question recognize

action,chance cause of there are of thecases on both sidesmany
issue. Annot. 54 A.L.R.4th 10.

Counselman, 1006,In Roberson v. 235 Kan. we therecognized
in alost chance of medical incasetheoryrecovery malpractice

the chance of survival was reduced.which patient’s substantially
Plaintiff’s husband treatment from his Dr.sought chiropractor,
Counselman, of in the left shoulder area andpaincomplaining
left side hard and chest ache. defen-causing breathing Although
dant was aware of Roberson’s heartchiropractor prior history,
which included medication treatment for a heartand condition

the 10 defendant failed to that Rob-during past years5 recognize
erson was of heart disease and failed to referexhibiting symptoms

Instead,him for medical treatment. defendant ad-appropriate
ministered two and released him. Lateradjustmentschiropractic
that aRoberson suffered heart attack and atdied hisevening,

defendant,home. Roberson’s widow sued that he wasalleging
in refer herto husband to anegligent failing cardiologist. Spe-

she contended that defendant’scifically, negligence substantially
reduced her husband’s chances of the heart attack.surviving

defendant,The district court forgranted summary judgment
the traditional standard of causation andruling negligence applied

that had failed to thatdemonstrate “but for defendant’splaintiff
deceased would have had a better than even chancenegligence,

of the heart attack.” 235 Kan. at 1013. In ofsurviving support
her retained three medical who tes-argument, plaintiff experts
tified the defendant’s had on the de-regarding impact negligence
ceased’s chances of heartthe attack. The firstsurviving expert,
a that defendant breached a owed hischiropractor, opined duty
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in not him to a medical The secondpatient referring specialist.
a testified that defendant’s act increased theexpert, cardiologist,

chance of from 19 to 25 whilepatient’s dying percent percent,
the second testified that defendant’s hadcardiology expert patient
a 40 chance of survival with treatment and no chance ofpercent
survival without treatment. In defendant’s motion forgranting

the district court concluded that becausesummary judgment,
evidence demonstrated that the deceased’s chances ofplaintiff’s

best,survival were 40 at failed “to establishonly percent plaintiff
causation,”a submissible issue of defendant’sjury notwithstanding

235 Kan. at 1013.negligence.
In the district court’s this court noted thatreversing ruling,

was due to failure in es-summary judgment granted plaintiff’s
to a reasonable a causal connection betweentablishing probability

defendant’s and the death of her husband and notnegligence
because of insufficient evidence that defendantdemonstrating
had breached a owed to the deceased. this dis-duty Following
cussion, the court reviewed causation,fundamental ofprinciples

that the case afforded the court its firstrecognizing opportunity
to consider the loss of chance in a medicaltheory malpractice
setting.

In law,the the court reviewed various caseexamining theory,
from which refused to theranging jurisdictions recognize theory

(see 242,v. Sisters 27 Ohio St. 2d 272 N.E.2dCooper Charity,of
[1971])97 to those which did based increased risk asupon any

in (Second) 323(a)set forth Restatement (1963)of Torts when§
(seethe harm was due to defendant’s v. Mon­negligence Jones

410, [1981]).454 Pa. 431 A.2d 920Hospital, Additionally,tefiore
we note that was a case which the of lossrecognized theoryJones

inof chance a non-death case. In sued defendantJones, plaintiff
for both to her breast cancerphysician failing properly diagnose

and the harm caused from the in treatment. Inresulting delay
defendant,the verdict thereversing jury favoring Pennsylvania

Court held that the district court erred in theSupreme charging
on the “alltraditional or of cause.jury nothing” theory proximate

Instead, the court 323 of (Second)the Restatement of§adopted
Torts, which allows for in instances where the defendantrecovery
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sustained theof harmthe riskhas increased by plaintiff.actually
so, relaxed the usualcourttheIn sufficiencyPennsylvaniadoing

beforeissue of causationin to theorderof necessary placeproof
the jury.

andlaw from othercaseAfter notingjurisdictions,reviewing
thishave takencourtsthe different theory,regardingapproaches

than 50the traditionalcourtthe Roberson greater per-rejected
chance” was athat “lostandcent compen-recognizedargument

inthe standards offorthsable In necessaryproofsettinginjury.
claim, the court stated:chancea loss of

treatment of ain casesof causation negligent po-"The involvingquestion
to anfailure to refer the patient appropriatefatal condition (includingtentially

fact wherethe finder ofa matter to be determined byis generallyspecialist)
chance to survivethe had anthe evidence has established appreciablepatient

determination, the finder of fact shouldIn theif treatment. makinggiven proper
if treated andchances of survivalboth the properlytake into account patient’s

have been reduced thechances of survival bythe extent to which the patient’s
1020.235 Kan. atclaimed negligence.”

which consider to bea ofIn recovery manytheoiyadopting
standards of the courtfrom traditionala radical proof,departure

reasoned:
thisinvolved in result.reasons of reaching“There are sound public policy

(which to extremeherein is similar theof the district court po-The reasoning
242), essence,Sisters, 2d in declaresv. 27 Ohio St. opensition taken in Cooper

as care would be free ofillseason on or injured persons providerscritically
aif the hadeven the only fifty-fiftyfor malpractice patientliability grossest

even with treatment. Underthe disease orchance of injury propersurviving
toof often least able exercisesuch rationale a society independentsegment

iton whom mustat the of those relywould be mercy professionalsjudgment
care.” 235 Kan. at 1021.for healthlife-saving

517, 1163,Ouano, 2d 810 P.2d rev.v. 15 Kan.Donnini App.
(1991), is the other Kansasdenied 248 Kan. 994 only appellate

of chanceor discussed the losscase which has consideredcourt
illustrates the dis-case. Itin a medical clearlymalpracticetheory

than 50traditionaltinction between the percent proba-greater
un-reduced standardcausation and thestandard of appliedbility

Donnini, achanceder the loss of 55-year-old pharmacist,theory.
he-an ofWill afterconsulted Dr. grossepisodeexperiencing
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(blood urine). Will,inmaturia the Dr. a hos-general practitioner,
his and called in Dr. Ouano for consultation. Dr.pitalized patient

Ouano certain tests Donnini but failedperformed diagnostic upon
to his cancer. Ouano was released but suffereddiagnose kidney
another Thereafter,of hematuria some months later. heepisode
was referred to a who theurologist correctly diagnosed kidney

treatment,cancer. Donnini died of the disease.Despite
Donnini’s widow and his estate sued Ouano for the wrongful

death of Donnini.

“The decedent’s to trial Ouano on twofamily alternative the-proceeded against
First,ories. on the that Ouano’sthey was theproceeded theory negligence prob-

Second,able cause of decedent’s and death. on theinjuries they proceeded
that Ouano’s the decedent atheory of substantialnegligence deprived possibility

of thefrom cancer.” 15 Kan. 2d at 519.recovery App.

fault,The found Ouano to be 41.7 at Will 43.7jury percent per-
fault,atcent and the decedent 14.6 at fault. Thepercent jury

also found Donnini’s chances for survival had he received proper
medical care to 55be and that he 0had chancepercent percent
of survival under the care In the districtactually given. affirming
court, the Court of stated: .Appeals

“Ouano the that Donnini had a 55argues chance ofjury’s finding percent
survival if treated shows this is a loss of chance case. He theproperly argues

of a 55 chance of survivalwasjury’s Donnini’s chance offinding percent surviving
cancer, rawnot the likelihood that Ouano caused Donnini’s death.

U.S., (D. 1989),“Ouano relied on v. 706 F. 1458 Kan. asBoody Supp. support
for his was a loss of chance case where a doctor failed toargument. Boody

cancer. The cancer was and shediagnose wasplaintiff’s misdiagnosed, deprived
of a 51 chance of five She not awas of 51percent surviving years. deprived

chance of cured. 706 F. at 1465.percent being Supp.
“In the in the instant case on of chancecomparison, jury’s finding percentage

that, 1985,of survival is not limited to five Bass testified in March Donniniyears.
II, O, A, tumor,ahad or B which has aprobably grade stage good prognosis.

II,the time cancer was Donnini had a D tumor thatBy diagnosed, grade stage
had metastasized. Tumors are from I to IV. This indicates the tumor’sgraded
rate of indicates the size of the tumor and where it is located.growth. Stage
The increases as the tumor into of tissue. Bass testifiedstage grows deeper layers
that a five is cured of the tumor for which he haspatient living years probably

Thus,been treated. Donnini had a than 50 chance ofgreater percent being
cured to Bass’ testimony.according
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had a than 50 chance“A cause of action in which the patient greater percent
Thenot fall under the causation rule from Roberson.of does Boodysurviving

is of a number of courts to thiscourt stated: ‘Roberson growing adopt typepart
chancetest and a cause of action for a less than evenof causation recognize of

added.) at706 F. at 1463.” 15 Kan. 2d 521-surmvaU Supp. App.(Emphasis
22.

court then held:The Donnini
than not a tortfeasor’s conduct was“Where a finds it is more thatlikelyjury

harm, is thefactor in about tire the tortfeasor’sa substantial bringing negligence
the is determined under traditionalcause in fact of the harm and case negligence

law.” 2.Syl. ¶
“The loss of chance rule is an to the normal ofrequirement provingexception

It when a doctor’scausation in a cause of action.negligence applies negligence
eliminates or reduces a chance of survival.” 3.substantially patient’s Syl. ¶

a would have had a than 50“Where the findsjury patient greater percent
treatment,chance of had he received medical traditionalsurviving proper neg-

not the loss of chance rule.” 4.rulesligence apply, Syl. ¶

Ouano,to and two Kansas federal districtIn addition Roberson
the loss of chance of Incourts have considered recovery theory.

U.S., (D. 1989),v. 706 1458 Kan. hus-F.Boody Supp. plaintiff
Act,sued the Federal Tort Claimsunderband alleging negligence

an Air Force for to detect cancer fromby physician failing lung
wife,an of his who succumbed to the cancer.x-ray subsequently

Plaintiff’s witness that the which re-opined misdiagnosis,expert
sulted in a 14-month in and treatment of the can-delay discovery
cer, decedent’s chance of survivingdestroyed “fifty-one percent
five from the cancer. 706 F. at 1459-60. Inyears” lung Supp.

the the court awardedfinding expert testimony persuasive, plain-
tiff chance under the loss of chance survivallost of the-damages

in Roberson.ory recognized
S.,716 (D. 1989),U.v. F. 1378 Kan. was anotherBorgren Supp.

the inaction under Federal Tort Claims Act which it was alleged
hadthat failed to breast can-Army diagnosephysicians negligently

acer from a The doctors’ led to three-mammogram. misdiagnosis
cancer,in the which resulted inyear delay discovering plaintiff

a modified radical onundergoing mastectomy. Relying expert
medical the court determined that the resultedtestimony, delay
in the loss of between a 30 and 57 chance ofplaintiff’s percent
survival for 10 The facts of are fromyears. Borgren unique Boody
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inand from Roberson that the survived and waspatient granted
not for the decreased chance of survival but alsoonlydamages

essence,for and mental Indisfigurement, pain, suffering, anguish.
is more akin to a ofloss better case than to aBorgren recovery

loss of survival case even the court referred ato it as lossthough
of chance to survive.

The loss of chance of entails thetheoryrecovery basically adop-
tion of a different standard of causation than inusually applies

Roberson,cases. we said inAs “causation is easiernegligence
stated than 235 Kan. at 1013. Oneexplained.” authority attempts
to the as follows:explain theory

“The ‘loss of chance’ doctrine has over the decade inemerged past response
to the strict standard inthat reasonabletraditionally requiring proof probability
the defendant’s tortious conduct caused the orproximately plaintiff’s injury
death. Lost chance is a which a better method to evaluate theconcept presents
tort victim’s diminished chance of survival or when the evidence es-recovery
tablishes the of survival or cure is less thanplaintiff’s possibility probable.

of the lost chance in medical“Application cases oftenprinciple malpractice
involves circumstances where the or was fromplaintiff alreadypatient suffering

occurred;some disease disorderor at the time the health care Con-malpractice
the loss chance doctrine serves to thesequently, fairly compensate plaintiffof

the toriious an to live or recover adeprivation opportunity longerfor of from
or condition the orphysical act omission.injury by wrongfulinflicted defendant’s

context,In the medical lost chance endeavors to allow a tomalpractice plaintiff
recover for the chances ofdiminished or from a disease orsurviving recovering

which results the healthfrom care defendant'smalady malpractice.” (Emphasis
added.) Keith, Loss Chance: A Modem toProportional Approach Damagesof

Texas, 759, (1992).in 44 L. Rev. 760Baylor

court,In the case now before this we are asked whether Kansas
a cause of action for loss of chance for a better re-recognizes

in medical actions. The trial court made a de-covery malpractice
termination, Roberson,based on its of that Kansas wouldreading
not such a incause of action a loss of betterrecognize recovery
case even we had it in loss of forchance sur-though recognized
vival cases. We have found no for trialthe court’ssupport position.
While it is true that several have refused tojurisdictions recognize

case,such a cause of action in either of we have found notype
which has the one of caseto andjurisdiction applied theory type

denied it in the other. are like Kan-Although many jurisdictions
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sas, come in a loss survival casein that the issue has ofonly up
case, in-or a loss of a better none of those cases haverecovery

dicated that the was limited to the one ofexclusivelytheory type
case considered. As in most these ju-being appellate opinions,

onrisdictions have refrained from anmerely expressing opinion
a situation not before the court for decision. Indifferent factual

,weRoberson were faced with the of whether the lossquestion
of in a de-chance would loss of survival case. Wetheoiy apply
termined it would and our was limited to the case beforeopinion
us.

the inBecause facts Roberson involved a loss of survival case
in no detracts from the in theway public policy expressed opinion.

States, (4thIn the oft-cited case of Hicks v. United 368 626F.2d
1966),Cir. the court stated:

“When a defendant’s action or inaction has terminatednegligent effectively
survival,a chance of it does not lie in the defendant’s mouth to raiseperson’s

theas to measure of the chances that he has theconjectures beyondput pos-
of realization. If there was substantial of survival and thesibility any possibility

it,defendant has he is answerable. is it to demonstratedestroyed Rarely possible
to an absolute what havewould in circumstances that thecertainty happened

did not allow to come to 368 F.2d at 632.wrongdoer pass.”

We have found no or rational which wouldauthority argument
the loss of chance to survival actions orapply theory solely solely

to loss of a better actions and not to both. As notedrecovery by
in her brief: “There is in that [Rob-plaintiff certainly nothing

rationale to the season on whoerson] justify leaving open persons
loss,suffer or other serious short of deathparalysis, organ injury

while those who do not survive theprotecting only negligence.”
We that the vast of cases we have re-acknowledge majority

viewed involved death of the and a loss of chance of sur-patient
vival. We also that the ofrecognize apportionment damages may
be in a amore difficult loss of better thancase in therecovery

However,cases in death. the fact that most cases haveresulting
involved death of the and that be difficultpatient damages may
to in aresolve loss of a better case should not berecovery grounds
to refuse to the doctrine when medical hasrecognize malpractice

areduced s chance of a bettersubstantially person recovery.
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We conclude that the answer to one: “Does Kansasquestion
a cause of action for loss of chance of re-recognize [a better]

is “Yes.”covery?”
QUESTION SO,2: IF WHAT ARE THE STANDARDS OF
PROOF FOR SUCH A CLAIM?

We now turn to the even more difficult thequestion posed by
discussed,court. As the loss of chancecertifying already theory

is, one that allows an to recover dam-essentially, injured plaintiff
based a reduced standard of causation rather than theages upon

traditional one which the to that it is morerequires plaintiff prove
than not that the suffered was caused theprobable damage by

of the defendant.negligence
In the court stated the basic to re-Boody, principles required

cover for based medical as follows:negligence upon malpractice
“3. in a medical actionNegligence the tomalpractice requires plaintiff prove

1)three elements a of the aby evidence: waspreponderance physician negligent
2)in his/her treatment of the caused harmplaintiff; tophysician's negligence

3) 410,and sufferedplaintiff; Cleveland v. 237 Kan.plaintiff damages. Wong,
416, (1985).701 P.2d 1301

element,“4. The first is shown the violation ofnegligence, by demonstrating
“a A has a toduty. ‘use reasonable andphysician care and dil-duty ordinary

undertakes,in the treatment of cases heigence to use his best andjudgment,
to exercise that reasonable of skill and which isdegree learning, experience

” Artiles, 484,other v. 234 Kan.ordinarily possessed by physicians.’ Durflinger
489, (1983) Center,673 P.2d 86 Malone v. Kan. Medical(quoting University of

371, 375, 885, (1976)). case,220 Kan. 552 P.2d 888 In a medical malpractice
medical is to‘expert establish lacktestimony ordinarily orrequired negligence

of reasonable care on the of a or in his medicalpart physician surgeon diagnosis,
ofperformance and care and treatment ofsurgical procedures Webbpatients.’

487, 490, (1978)v. added).”223 Kan. 575 P.2d 22Lungstrum, 706(emphasis
F. at 1462-63.Supp.

Here, we are concerned with the causation element of a med-
ical cause of action. The discussion of the standardsmalpractice
of of the causation element in a loss of chance case is notproof

intertwined with discussion of theonly inextricably any theory
itself withbut also the from the lost or di-damages resulting
minished chance.

a of hasAlthough variety approaches emerged among juris-
dictions which have examined the loss of chance threetheory,
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courts confronted with the the-are utilized bygeneral approaches
(1) alland the standard of to be the or nothingory proof adopted:

(3)(2) thethe relaxed standard of andapproach; proof approach;
loss of chanceany approach.

thatThe all or or traditional isnothing approach, approach,
followed which refuse to theby jurisdictions recognizeapproach

“lost as a distinct and Thesechance” juris­compensable injury.
dictions, which are now the adhere toprobably minority, strictly
the that the must that the defendant’sprinciple plaintiff prove

the cause the or death sufferedwas ofnegligence proximate injury
such,the As the must establish that thereby plaintiff. plaintiff

existed a better-than-even chance of the injuryavoiding physical
burden,or death. If the meets thisresulting plaintiff compen­

sation is awarded for the or death suf­particular injury wrongful
fered, Thus,thenot lost chance of a better or survival.recovery
these refuse to relax the traditional view ofjurisdictions proximate

Roberson,incause medical actions. As out inmalpractice pointed
this is best illustrated in v. Sistersargument Cooper Charity,of

242, (1971).27 Ohio St. 2d 272 N.E.2d 97 As the all or nothing
(traditional) is more than a of the lossnothing rejectionapproach
of chance which we have determined istheory, already applicable

Kansas,in offurther consideration the traditional standard of
would be irrelevant.proof

The relaxed standard of referred toproof approach, commonly
as the “substantial chance” toapproach, requires plaintiff present

aevidence that substantial or chance of survival or bet-significant
threshold,ter was lost. If meets this initial therecovery plaintiff

causation issue is submitted to the traditionalthejury, using prox-
whether, fact,imate standard to ascertain incause the alleged

resulted in loss athe of substantial ormalpractice significant
Thus,chance. the must afind of the ev-jury by preponderance

idence that the was the cause of thealleged negligence proximate
chance,lost but the lost chance itself need be a substantialonly

chance, result,or afor better absentsignificant any malpractice,
rather than a than 50 chance of a better result.greater percent

An of isthis found in Herskovits v.example approach Group
609,Health, (1983). Herskovits,99 Wash. 2d 664 P.2d 474 In
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of decedent’s estate a medicalrepresentatives brought malpractice
action defendant for to dece-against failing properly diagnose
dent’s cancer. Defendant’s led to a six-month de-lung negligence

in the detection of decedent’s cancer.lay Expert testimony opined
that lost a 14 chance of five Theplaintiff percent surviving years.
trial court defendant’s motion forgranted summary judgment,

that defendant’s actions were not the cause ofruling proximate
decedent’s death. order,In the trial court’s the Wash-reversing

Court held that for the loss of 14ington Supreme compensation
was because decide otherwise would be“[t]opercent appropriate

a blanket release from for doctors and timeliability hospitals any
there was than survival,less a 50 chance of ofpercent regardless
how the 99 Wash. 2d at 614.flagrant negligence.”

The relaxed standard of was utilized thisproof approach by
Roberson,court in where the court stated:

“The of causation in casesquestion treatment of ainvolving negligent po-
fatal conditiontentially failure to refer the to an(including patient appropriate

is a matter tospecialist) be determined thegenerally finder of fact whereby
the evidence has established the had an chance topatient surviveappreciable

determination,if treatment. In thegiven the finderproper of fact shouldmaking
take into account both the ofchances survival ifpatient’s treated andproperly
the extent to which the chances of survival have been reducedpatient’s theby
claimed 235 Kan. at 1020.negligence.”

Roberson follows the line of cases which have relaxedAlthough
the standard of to the case ato toproof necessary permit go jury,
the court used the term in to the extent“appreciable” referring
of the lost chance instead of the terms “substantial” or “signifi-
cant” which other courts have for the Kansasadopted. Except
federal district court cases of and which refer toBoody Borgren,
Roberson, our research has failed to disclose other lawcase where
the of lost .chance was described as A vastdegree “appreciable.”

all,if not of the cases which a relaxed standardmajority, adopt
of refer to the extent of loss as substantialproof approach being

States,or See (9thMcBride v. United 462 F.2d 72significant.
1972); Milner, (8thCir. v. 1970);428 F.2d 598 Cir. Black­Jeanes

286,mon (1987);v. 293 Ark. 737 S.W.2d v.455 PerezLangley,
Center, 1,Las (1991);Medical 107 Nev. 805 P.2d 589 Kal­Vegas

177,v. Beth Israel Div.45 2d 357 N.Y.S.2dlenberg Hosp., App.
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Inc., 741 P.2d 467(1975); v. Saint Francis508 Hosp.,McKellips
Health, 2d 609.(Okla. 1987); v. 99 Wash.Herskovits Group

third, or loss ofof the is thethe other endAt anyspectrum
thechance, the courtsUnder this jurypermitapproach,approach.

survival or better nothe loss of chance ofto determine recovery
Thus, are notsuch chance be.matter how small may plaintiffs

must that theremeet threshold butto merely proveanyrequired
chance, of a If theeven one betterwas some recovery.percent,

evidence that the defendant’s conductis able toplaintiff provide
amount,chance, a minimisin lost even deresulted summaryany

case submissible to thebe and thewould precludedjudgment
jury.

courts base their determinationUnder this generallyapproach,
risk of harm as stated in Restatementon an increased approach

323(a) (1963).(Second) That sectionof Torts provides:§
One whoPerformance of to Render Services:Undertaking“Negligent

consideration,undertakes, whichor for to render services to anothergratuitously
orhe as for the of the other’sshould recognize necessary protection person

the for harm from hisis to to othersubject liability physical resultingtilings,
reasonable to his iffailure to exercise care undertaking,perform

“(a) care the of harm . . . .”his failure to exercise such increases risk such

asthis on 323utilizing particular approach rely §Jurisdictions
inthe basis for the standard of loss ofnecessaryrelaxing proof

to the extent that of lost chance ischance actions any degree
this include:submissible. employing approachJurisdictions

597,Inc.,v. Sun 141 Ariz.Thompson City Community Hosp.,
(1984); 127,605 v. 695688 P.2d Aasheim 215 Mont.Humberger,

Bashline, 256,(1985); Hamil v. 481 392 1280P.2d 824 Pa. A.2d
(1978).

One author describes the loss of chance as fol-any approach
lows:

323(a) (Second) asection of the Restatement of Torts“Generally, subjects
to if he increases the risk of to another. In mal-harm medicalliabilityperson
cases, the risk of harm arises of the he isyetpractice independently physician,

whichfor action increases the for harm to result. Courtsany potentialresponsible
this to the an increased riskadopting approach attempt compensate plaintiff for

harm rather than the loss a chance. awards are not discountedDamageofof
for the of harm caused the and death is theby physician frequentlypercentage

injury.compensable
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“This from thediffers in thatapproach approach,preceding any percentage
whereas,sufficientis to to the theunder loss of ajury, substantial chancego

However,courts are limited oftheir definition substantial. thisby areaapproach
law,an different of tortreally presents entirely based on atheory functionally

323(a)to arescue Cases sectionduty lan­physician’s patient. applying employ
so, essence,from all of the other in its it is a of allguage approaches, hybrid

the other notand a one.” Lost Survivalapproaches very Chancegood Boggs, of
421,Doctrine: Should the EverCourts Tinker with Chance? 16 So. Ill. U.L.J.

(1992).432-33

Roberson,In we thisthat court has Re­recognized adopted
(Second) 323,statement of Torts in a different incontext Circle§

Co., 482,Land & Cattle v. Amoco Oil 232 657Kan. P.2dCorp.
(1983). However,532 we do not read Roberson as theadopting
loss of chance which attributes to those casesany approach Boggs

which on 323. While loss construedberely § appreciable might
small,as loss” no matter how in the context in which it was“any

used and the cases and authorities inrelied Rob­considering upon
erson, we conclude the court termused the as being synonymous
with Thus,substantial or we thesignificant. disapprove language
in Roberson and its 4 which refer ofto the loss “ansyllabus ¶

1006,chance to survive.” 235 Kan. The more1020.appreciable
would a substantial chance toappropriate language contemplate

survive.
courts,the various the weConsidering approaches adopted by

are of the that the middle or so-called relaxedopinion ground
standard of is the better rule. In an action toproof approach
recover for tire of a surviveloss chance to or for the loss of a
chance for a better the must first therecovery, plaintiff prove
traditional elements of a amedical actionmalpractice by pre-

of the evidence. The must that theponderance plaintiff prove
defendant was in the that thenegligent treating patient, negli-

caused harm to the that as aand result thegence plaintiff, plaintiff
harm,suffered In that the suffered thedamages. proving plaintiff

must that the lost chance of survival the lostorproveplaintiff
chance for a better when the does survive wasrecovery plaintiff
a substantial loss the doof chance. We not the loss ofadopt any

chancea nor do we to draw a line ruleapproach attempt bright
theon of lost chance that would be sufficient for thepercentage
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Roberson,we incase to be submitted to the Asjuiy. recognized
is a matter to be determinedthe of causation generallyquestion

from the stan-the finder of fact. Our deviation Robersononlyby
dard is that the must show that the had a “sub-evidence patient

anof survival or of a better rather thanstantial” chance recovery
one.appreciable

We now turn to the final factor in the submitted andquestion
the of measure of when there has beenissue the damagesproper

aa substantial lost chance of survival or for better Itrecovery.
atto us that such determination must involve leastanyappears

First, trier of facttwo factors. the must determine the todegree
which otherwise been orthe hasexpected recovery compromised

affected, and, second, it must calculate theadversely monetary
cases,therefrom. In the death the ordamages resulting degree

extent of the harm thefrom loss of chance isresulting alleged
is in theobvious. It cases where the determination be-recovery

comes far more difficult. In the of a chance for aloss better
cases, we are convinced that the diminished re-recovery again

obtained as a result of must be one of sub-covery malpractice
stance and not a minor result that havemerely possiblymight
been somewhat better absent the malpractice.

Center, 1,In v. Las MedicalPerez 107 Nev. the courtVegas
limited the loss of chance to medical actionstheory malpractice
in which the suffered death or Theplaintiff injury.debilitating
Nevada Court thereversed lower court’s order for sum-Supreme

which was based the court’s conclusion thatmary judgment, upon
decedent would have died due to his serious“probably anyway

condition.” 107 Nev. at 4. The whopreexisting physical plaintiff,
center,was held at a local detention of illnessbeing complained

for two before officials admitted him to the for treat-days hospital
ment. his no effort was made toDuring four-day stay, diagnose

headaches. Plaintiff died afrom massive brainplaintiff’s persistent
after returned to the detention center.hemorrhage shortly being

Plaintiff’s medical testified that with medical treat-expert proper
ment, had no better than a 50 chance ofplaintiff percent surviving
the brain hemorrhage.

In the and the loss ofreversing summary judgment adopting
chance the Nevada court limited to thosetheory, any recovery
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cases in which the ordied sufferedpatient actually debilitating
as a result of the The court stated:injury alleged malpractice.

or cannot recover the“[T]he on basis of aplaintiff injured de-person merely
creased chance of ofsurvival or a illness or theavoiding debilitating injury;

inmust fact suffer death or before there can anplaintiff bedebilitating injury
award of the are to be discounted todamages. Additionally, the extentdamages
that a condition contributed to the death or seriouspreexisting likely debilita-

attion.” 107 Nev. 6.

We that the recoverable beshould limited toagree damages
the toamount attributable the lost or reduced chance itself and
not the total which would include those fromdamages, resulting
the condition. As stated Professorpreexisting by King:

“The defendant should be to to the extentsubject liability that he tor-only
contributed to the harm atiously by condition toallowing preexisting progress

effects,or or its harmful orby to the extent heaggravating accelerating that
otherwise caused harm in of thatexcess attributable to con-solely preexisting
ditions. The effect of conditions should on the toextentpreexisting depend
which such conditions affect the and future value of the interest lost.”present

Causation, Valuation, and Chance inKing, Personal Torts Pre-Injury Involving
1353, (1981).Conditions and Future 90 Yale 1360existing Consequences, L.J.

In a case the loss of chance for a better theinvolving recovery,
lessened of from the medicaldegree recovery resulting malprac-
tice must be more than a token or de minimis amount. weWhile
decline to limit to a result that is werecoveryany “debilitating,”
are thatsatisfied the reduced or result mustrecovery impaired
be a substantial one.

In there are two commoncalculating damages, approaches
courts have taken in a ofloss chance action. The first approach,
and the view is die val-minority among applicable jurisdictions,

States,uation See v. United F.483 581approach. Supp.James
(N.D. 1980). method,Cal. Under this the orcourt is leftjuiy
without instruction or in theguidance ascertaining appropriate

Instead, the trier of fact is to use itsdamage figure. permitted
common inand sense theexperience, judgment, determining ap-

value for the lost chance. methodthis is thepropriate Although
because the introduction of statistical evidence is un-simplest

the of some inof de-necessary, goal reaching degree precision
the loss allocation istermining lacking.
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dam-is theandsecond mostThe proportionallogical approach
v.Seerecommended Professor McKellipsby King.age approach

(Okla. 1987).Inc., Under the467741 P.2dSaint Francis Hosp.,
the amount recoverable equalsdamage approach,proportional

for therecoveredtotal sum ofthe underlyingdamages ordinarily
of lost chance. Becausetheor death multiplied by percentinjury

in themedicalthis method testimony ascertainingexpertrequires
recoverable, courts em-ofamount damages(percent)appropriate

risks themethod eliminate the ofthis compensating plain-ploying
of the lost chance. Thisother than the valuetiff for anything

inthe Federal District Courtwas Kansasmethod byemployed
1989).U.S., (D. Kan. Inv. 706 F. 1458 selectingBoody Supp.

methods,the other con-this the district court dismissedapproach,
the most rea-the method wasthat damagecluding proportional

this court wouldand the methodsonable likely adopt.approach
the court stated:In relevant part,

in direct relation“This method is because it damagesapportionspreferable
caused; burdensorto the harm it neither plaintiffs unfairlyovercompensates

Second,fault. the methoddefendant with unattributable gives juriespercentage
thehow to measureand concrete on alleviating ‘pull-guidelines damages,judges

If the decisionhat’ identified with the first method.out of theing problem
lost,causation, the of chancemaker believes onexpert(s) percentageplaintiff’s

($X) $Xa andthen it die usual on the value of lifemakes multipliesfinding
chance lost to arrive at the for the lost chancethe ofby percentage compensation

at 1465-66.to survive.” 706 F. Supp.

of losta discussion on the issue of valuationFor thorough
chance, at 1380-86.see 90 YaleKing, L.J.

that the method forWe conclude damagesproper calculating
the of a chancein a medical action based lossuponmalpractice

theon a loss of the chance for a better isfor survival or recovery
in and Pro-method as describedrecovery Boody byproportional

fessor King.

CONCLUSION
conclusion, (1)that Kansas does a causeIn we hold recognize

for a better due to medicalof action for the lost chance recovery
(2) withstand a mustto summary judgment, plaintiffmalpractice;

was a substantialthat the lost chance for a bettershow recovery
loss; (3)as to a theoretical or de minimisloss of chance opposed
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the or lessened of sufferedresulting injury degree recovery by
the as of substantial;the result the must beplaintiff malpractice

(4)and the offinder shall calculate thefact monetary recovery
on the ofbasis the proportional approach.damage

In we feel to a caveat. Inclosing, compelled express adopting
and the loss of tochance medicalapplying theory malpractice
cases, it must be in mind that the of medicinealways kept practice
and the of health care is not an exact sci-furnishing appropriate

most,ence. In if not instances there is more than onemany,
treatment,to and the fact that one doctoracceptable approach

selects one method as to inanother does not and of itselfopposed
mean that one method is better than or to another.preferable
For treatment there are other doctors whoeveiy undoubtedly

have or used a different one. Courts should usemight performed
extreme caution in the methods used medicalsecond-guessing by
care in areaan as nebulous as lossthe ofproviders, particularly
a forchance a better or more recoveiy.satisfactory

We realize this to the court as a certifiedopinion, coming ques-
tion, leaves issues unanswered and does notmany provide any

line of law,rules thisIn new area ofbright simple application.
the courts must be free to consider the various issues on a case-

bebasis and to furnish careful to thefreeby-case guidance jury,
the offacts each case.depending upon


