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Kennedy, J., delivered the opinion Court,theof in which Stevens,
O’Connor, Souter, Ginsburg, Breyer,and JJ., joined. Breyer, J.,

afiled concurring opinion, in O’Connor,which J., joined, post, p. 430.
J.,Scalia, filed a dissenting opinion, post, p. Thomas, J.,434.' filed a dis-

senting opinion, in Rehnqtjist,which J., joined,C. p.post, 434.

HaynieBarbara G. the causeargued for Withpetitioner.
her on the briefs were W. House,Richard Jr., and John S.
Lawrence, Jr.

Beth S. Brinkmann the forargued cause the United
States et al. reversal.urging herWith on the-brief were
Acting Solicitor Dellinger,General Deputy Solicitor Gen-

Ray Terry,Waxman,eral J. Jr., Gwendolyn Young Reams,
Carolynand L. Wheeler.

PhillipsCarter G. the cause forargued Withrespondent.
him on the Thompson,brief were StoreyMichael G. O.H. III,

Masinter,Renee W. and Rosemarie Falcone.*

KennedyJustice delivered the of theopinion Court.
An as of aemployee, terminationpart agreement, signed

a ofrelease all claims against In eonsider-her-employer.

of* Briefs amici urgingcuriae reversal were filed for the American
Association of Retired byPersons Cathy Ventrell-Monsees Thomasand
Osborne; and for the National Employment Lawyers Association by

R.Thomas Meites.
ofBriefs amici curiae urging affirmance were filed for the Em­Equal

ployment Advisory by Reesman,Council al.et ElizabethAnn AStephen
Bokat, Conrad, Comer,Robin S. Brown,Edward H. J. Bruce and Edward
N. Bomsey; and for the Illinois State ofChamber BrianbyCommerce

Bulger.W.



re-Theinstallments.inpayseverancereceivedsheation, statutoryfederalspecificcomplywithnothowever, didlease,
Discrimi-Agetheunderof claimsreleaseaforrequirements

29602,(ADEA), 81 Stat.1967Act ofEmploymentinnation thepayment,lastthereceivingAfterseq.§ et621C.S.U. employerTheADEA.theunderbrought suitemployee
nonconform-thevalidatedandratifiedemployeetheclaims Theit.to securepaidmoneystheretainingbyreleaseing

aasunless,actionthebarsreleasetheinsistsalsoemployer
thebacktendersemployeethesuit,filingtoprecondition

releasethethat, asruleanddisagreeWemoneys received.
ADEAthebarcannotitstatute,thewithcomplynotdid

claim.
I

powerat ascheduleraasworkedOubreDoloresPetitioner respondentemployer,by herrunLouisiana,Killona,inplant per-poorareceivedshe1994,InInc.Operations,Entergy
Janu-onherwithmetsupervisorrating. Oubre’sformance herimprovingeitheroption ofthegave herandary 17,1995,
volun-aacceptingyear orcomingduring theperformance packetareceivedSheseverance.herforarrangementtary

14hadandagreementseverancetheaboutinformationof consultedsheduring whichoptions,herconsiderdays to accept.todecidedOubreJanuary 31,attorneys. Onwith settle,waive,to“agree[d]shewhichinrelease,asignedShe damages,demands,claims,allany anddischargerelease, and
En-againstmay haveIthat...actionofor causesactions,

install-sixreceivedexchange, sheIn_” App. 61.tergy
totaling $6,258.months,fournexttheoverpaymentsment

WorkersOlderThe covering ADEAreleasesforrequirementsspecificposes 626(f)(1)§§C.S.U.983,29Stat.§201,104OWBPA,claims. com-notEntergy didrelease,the(G). procuringIn(F),(B),
Entergy(1)respects:threeleastatinOWBPAthewithply options.herconsidertoenough timeOubregivenotdid signedsheafterdayssevenOubregivenot(2) Entergy did
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(3)the changetorelease her And themind. release made
specificno reference to claims under the ADEA.

chargeOubre filed a ageof Equaldiscrimination with the
Employment Opportunity Commission, which dismissed her
charge on the right-to-suemerits but aissued letter. She

againstfiled this suit Entergy in the United States District
Court for the Eastern District of allegingLouisiana, con­

dischargestructive on the agebasis of her in violation of the
ADEA and state law. Oubre nothas offered triedor to re­
turn the to Entergy,$6,258 nor is it clear she has the means
to do Entergyso. moved for judgment,summary claiming
Oubre had ratified the bydefective release failing to return
or offer moneysto return the she had received. The Dis­

agreedtrict Court and summaryentered judgment for En­
tergy. The (CA5Court of Appeals 112affirmed, 3dF. 787
1996) curiam),(per grantedweand certiorari, 520 U. S.

(1997).1185
II

employerThe rests upon generalits case principles of
state jurisprudence.contract employertheAs recites the
rule, contracts bytainted mistake, duress, or even fraud are
voidable at the option of party.the innocent See 1 Restate­

(Second) §ment of Contracts (1979);7, and g.,Comment b e.
Ellerin v. Sav. App.Assn., 78 92,Md. 552108-109,Fairfax

(Md.2dA. 918, 926-927 Spec. App.), cert. denied, 316 Md.
(1989).210, 557 A. 2d 1336 employerThe maintains, how­

ever, that before the partyinnocent can elect sheavoidance,
must first anytender back benefits received under the con­

g.,tract. e.See, Dreiling v. Home State Co.,Ins. 213Life
Kan. (1973).137, 147-148,515P. 757, 766-7672d If she fails

doto so within a reasonable learningtime after her rights,of
employerthe contends, she theratifies contract and so makes

binding.it (Second)1 Restatement supra,of Contracts,
§7, d,Comments e; g.,see, e. Jobe v. Texas Co.,Util. Elec.

(Tex.No. 05-94-01368-CV, 1995WL App.-Dallas,479645,*3
14, 1995)Aug. (unpublished). employerThe also theinvokes



estoppelequitablerule,aAsestoppel.equitableofdoctrine
transac-a voidableofburdensshirking thefrompartyabars

it.underreceivedbenefitstheretainslong as sheasfortion
284227,U. S.289Co.,BarcelouxPeterv.g.,e.See, Buffum York).NewandIndianafromlaweasestate(1933) (citing

employeetheclaimsemployertheprinciples,theseApplying
by retain-estoppel)(or facesreleaseineffectivetheratified
employer,Theof it.considerationinpaidthe sumsing all

auponbutreleasetheofexecutionupon thenotreliesthen,
terms.of itsratificationlater, distinct

asasmay benotrulesgeneralThese (col­(1932)344L. R.76 A.Annot.,generallySeeasserts. rules);contradicting theseandsupportinglecting cases
personaequity,in(same). And(1941)6R.L.A.Annot., 134
to re­requiredrule, is notacontract, asasuing rescindto

litigation.theofvery outsettheatconsiderationthestore § and384,supra,Contracts,(Second) of3 RestatementSee d§ 65, Commentof Restitutionb; RestatementComment (1973). Even§ p. 2944.8,RemediesofDobbs, Law(1936);D.
requiringrulegeneraltheofstatementemployer’stheif

bewoulditcorrect,weresuitfilesonebeforebacktender
ofcoursethesimply onbasediscitedruleTheunavailing.

ratification.alleged latertheandpartiestheofnegotiation
byraisedquestionthedp considernotcitedauthoritiesThe

statutory declarationaandreleasesforstatutory standards
lattertheisItineffective.nonconforming releasesmaking

here.confrontwequestion
thepassingbyADEAtheamendedCongress1990,In may notindividual“Anprovides:OWBPATheOWBPA.
theADEA] unless[theunderclaimany right orwaive may not be[A]waivervoluntary....knowing andiswaiver itminimum”aatvoluntary unlessknowing andconsidered including therequirements,enumeratedcertainsatisfies .626(f)(1)­§C.S.U.29above.listedthree “may notemployeeAnclear:isstatutory commandThe

satisfiesreleaseorwaivertheunlessclaimADEAanwaive”
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requirements.the OWBPA’s policyThe of the OWBPA is
likewise clear from its designedtitle: It is protectto the
rights and ofbenefits older workers. The imple-OWBPA

Congress’ policyments via a unqualifiedstrict, statutory
stricture on andwaivers, we are bound to Congresstake at
its Congressword. imposed specific duties employerson
who seek releases of certain claims bycreated statute. Con-
gress delineated precisionthese duties with and without
qualification: employeeAn "may not waive” an ADEA claim
unless the employer complies with the statute. Courts can-
not with presumeease ratification of Congressthat which
forbids.

upThe OWBPA sets regimeits own for assessing the ef-
fect of separateADEA apartwaivers, and from contract law.
The statute creates a prerequisitesseries of knowingfor and
voluntary waivers imposesand affirmative duties of disclo-

waiting periods.sure and governsThe OWBPA the effect
under lawfederal of waivers or releases on ADEA claims

incorporates exceptionsand qualifications.no or The text
theof OWBPA forecloses employer’sthe defense, notwith-

standing general principleshow contract applywould to
non-ADEA claims.

proposed byThe rule employerthe would thefrustrate
practicalstatute’s operation as well as its formal command.

manyIn dischargedinstances a employee likely will have
spent moneysthe received willand lack the means to tender
their mightreturn. temptThese realities employers to risk
noneomplianee with the OWBPA’s provisions,waiver know-
ing it will be repay moneysdifficult to the relyingand on

ought openratification. We not to the door to an evasion of
bythe statute this device.

Oubre’s cause of action arises under the ADEA, theand
release can have no effect on her ADEA claim unless it com-
plies with case,the OWBPA. In this both sides theconcede

signedemployeerelease the complynotdid require-thewith
ments of the OWBPA. Since Oubre’s complyrelease did not
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is unenforceableitsafeguards,stringentthe OWBPA’swith
herreleaseorwaivetoit purportsasinsofarheragainst
barcannotreleasematter, thestatutoryaAsclaim.ADEA

contracttheofvaliditytheofsuit, irrespectiveADEAher
claims.othertoas

maycases, courtsotherorthisinproceedingsfurtherIn
restitu-forclaimshasthe employerwhetherto inquireneed

theseandemployee,theagainstsetoffortion, recoupment,
toaseffectiveisreleaseawherecomplexbemayquestions

de-notneedWeclaims.ADEAtoasnotbutclaimssome
thethatholdtosufficesIthowever.here,issuesthosecide

con-notdoesitbecauseclaimADEAthebarcannotrelease
retentionmereemployee’sthedidNorthe statute.toform

re-a validtoequivalenta ratificationtoamountmoneysof
complynotdidretentionthesinceclaims,her ADEAoflease

did.releasethe originalthanmoreanyOWBPAthewith
ADEAonreleasetheofeffectthegovernsstatuteThe

fail-employee’stheinvokecannotemployertheandclaims,
tofailureownitsexcusingofwayaasbacktendertoure

comply.
re-andof AppealsCourttheofthe judgmentreverseWe

thiswithconsistentproceedingsfurtherforcasethemand
opinion.

ordered!soisIt

COURTTHEOPOPINIONTOAPPENDIX
983,Stat.104§ 201,Act,ProtectionBenefitWorkersOlder

626(f):§C.S.U.29

(f) Waiver
underclaimorrightanynot waivemayAn individual(1)

Ex-voluntary.andknowingisthe waiverAct unlessthis
benotmaya waiver(2),in paragraphas providedcept

minimum—a'atunlessvoluntaryandknowingconsidered
indi-thebetweenagreementof anis part(A) waiverthe

ealcu-a mannerinwrittenisthatemployertheandvidual
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bylated to be understood such byindividual, or averagethe
eligibleindividual to participate;

(B) the specificallywaiver rightsrefers to or claims aris-
ing Act;under this

(C) the rightsdoesindividual not waive or mayclaims that
arise after the date the waiver is executed;

(D) the rightsindividual waives onlyor exchangeclaims in
for inconsideration anythingaddition to of value to which

alreadythe individual is entitled;
(E) the isindividual writingadvised in to consult with an

attorney prior executing agreement;to the
(F)(i) giventhe individual is a period of at daysleast 21

within which to agreement;consider the or
(ii) if a requestedwaiver is in connection with an exit in-

employmentcentive or other programtermination tooffered
groupa employees,or class of the givenindividual periodis a

daysof at least 45 within which to agreement;consider the
(G) agreement providesthe periodthat for a of at least 7

days following agreement,the execution of such the individ-
may agreement,ual revoke agreementthe and the notshall

become effective or enforceable until the periodrevocation
expired;has

(H) requestedif a waiver is in connection with an exit
employmentincentive or programother termination offered

(atgroupto a employees,or of employerclass the the com-
period (F))specifiedmencement of the in subparagraph in-

writingtheforms individual in in a manner calculated to be
by averageunderstood eligiblethe participate,individual to

as to—
(i) any groupclass, unit, or of byindividuals covered such

program, any eligibility program,factors for anysuch and
applicable program;time limits to such and

(ii) job agesthe titles and of all eligibleindividuals or
agesprogram,selected for the and the of all individuals in

job organizationalthe same orclassification unit are notwho
eligible program.or for theselected
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Equalthewithcharge filedaofsettlement(2) inA waiver
infiledactionanorCommission,OpportunityEmployment
al-representative,individual’stheorby individualthecourt

sectionunderprohibitedkindof adiscriminationageleging
voluntary unlessknowing andconsideredbemay not15or4

minimum—aat (1) have(E) paragraphof(A) through(A) subparagraphs
met; andbeen

timeofperiodreasonablegiven ais(B) individualthe
agreement.settlementtheconsidertowhichwithin

any theofwhetherovermay arisethatdispute(3) anyIn
sub-inforthsetcircumstancesandconditions,requirements,

(H) paragraph(G), ofCP),(E), or(D),(C),(B),(A),paragraph
(2), beenhave(B) paragraph(A) ofor(1), subparagraphor

haveshallwaiveravalidity ofasserting thepartymet, the
jurisdictioncompetentofcourtainprovingofburdenthe

para-topursuantvoluntaryandknowingwaswaiverathat
(2).(1) orgraph

the Commission’smay affectagreement(4) waiverNo
waiverNoAct.thisenforcetoresponsibilitiesandrights

rightprotectedtheinterfering withjustifytousedmay be
investiga-aninparticipatecharge orafiletoemployeeanof

Commission.by theconductedproceedingortion
joins,.O’ConnoeJusticewhomwithBeeyee,Justice

concurring.
paymentareceivedwhoworkerupon afocuseseaseThis bring antonotpromisedreturninandemployerherfrom

proceduralthefailedpromiseHersuit.age-discrimination
Pro-BenefitWorkersOldertheinvalidity forthsetoftests
with626(f)(1). agreeI§C.(OWBPA), U. S.29Acttection

failing, theproceduralthisofthat, becausemajoritythe
withoutsuitage-discriminationbring hertofreeisworker

precondition.aaspaymentemployer’sher“tendering back”
wouldrequirementback”“tendermatter, aconceptualaAs keepingbypromiseherratifiedhadworkerthethatimply
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employer’s payment.her For that reason, it would bar suit,
(withoutincluding by assets)suit a worker other who had

already spent moneythe he received for promise.the Yet
such an ofact ratification embodycould some of the same
procedural failings Congressledthat to promisefind the not
to sue itself invalid. For these majorityreasons, as the
points a preconditionout, tender back requirement would

contraryrun to Congress’ statutory command. ante,See
(Second)at 426-427. Cf. 1 §Restatement of Contracts 85,

(1979) (a promiseComment b ratifying a voidable contract
“may beitself voidable for the same originalreason as the
promise, mayor it be voidable or unenforceable for some

reason”); (1978)other Dobbs,D. Law of Remedies 982
(“[C]our'tsmust allowing recoveryavoid a that has the effect

substantially enforcingof the contract that has been declared
sinceunenforceable, doto so policywould defeat the that led

to the rule in place”).... the first
I write these additional words because I impor­believe it

specifytant to that the statute need not, and does not,
thereby make the proeedurallyworker’s promiseinvalid to­
tally i. any legale., say,void, effect,without alike contract
the terms of contrarywhich publicthemselves policy.are to

(Second)See 1 Restatement of Contracts Comment§ 7, a
(1979); §2 id., 178. Rather, the statute themakes contract

employerthat the and worker tried to create voidable, like
a contract made with an or contract throughinfant, a created
fraud, mistake, duress,or which the maycontract worker

§elect ratify.either to avoid toor 1 id.,See 7, and Com­
ment b.

To adetermine whether contract is voidable void, courtsor
typically ask whether the contract has been made under con-

justify giving partiesditions that would of theone a choice
validity, g.,as to making it e. avoidable, contract with an

infant; or whether ofenforcement the contract would violate
public policy irrespectivethe law or of the conditions in

which making g.,the contract formed,was it void, e. a con-
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b§ 7, Commentid.,1Comparemurder.committotract
(void). stat­Thed§ Comment178,andid.,(voidable), 2with

(ofknowl­the conditionsaboutconcernreflectsusbeforeute
a contractmaking ofsurroundingchoice) thefreeedge and

anyreflectnotdoesItclaim.age-discriminationanwaiveto
substantivecontract’senforcing theaboutconcernrelevant

Employ­Federaltheunlikestatute,thisdoesNorterms.
§ et51C.45 U. S.amended,as65,Stat.Liability Act, 35ers’

avoidingtherebyandwaiving suitcontractasay thatseq.,
opinionmajority’stheas§ 55. Rather,liability void.is

prohibitsOWBPAthe426-427,ante, atseeclear,makes
circumstances, suchcertaininfinding ratificationfromcourts

anofretentionnamely, a worker’shere,presentedthoseas mayfactThatrelease.invalidanforpaymentemployer’s
void,contractthemakenotneeditbutratification,affect

voidable.thanrather
may provevoidthanrathervoidableiscontracttheThat

iscontract, itabsolutely voidanexample,Forimportant.
affectedberights wouldeverybody whosetoas“is voidsaid, (1991).p. 31§ 7,2d, ContractsJur.Am.17 Avalid.”by it if

tonotpromiseinvalidprocedurallyworker’sformeraWere
forpossiblelegallybecomenotmight itvoid,absolutelysue

obligation,reciprocalownitscanceltodecideemployer toan
bene­healthongoingprovidetoorworker,pay thesay, to

intendedeverquestioninworkerthenotorfits—whether
Congress,unlikely thatmostseemsItlawsuit?bring ato

haveworkers, wouldprotecttomeantenacting statutea
to fol­failureemployer’sanofresultacreate—astowanted

orworkers, whetherto alllegal threatany suchthelow law— voidable,contractthefindTobring suit.tothey intendnot
suchagainstprotectionlegaloffervoid, wouldthanrather

threats.
couldvoidableascontracttreating thetime,sametheAt

paymentreciprocalownhisrecovertoemployeranpermit
seemssodoingwherepromise)reciprocal(or hisavoidto
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namely, recoveryfair,most where that would not bar the
(whobringing theworker from suit. Once worker has made

sue)proeedurally promise brings age-­the invalid not to an
(avoided)clearly rejectedsuit,discrimination he has his

promise longnot to sue. As as theré is no “tender back”
(invalid)precondition, promisehis will not have barred his

suit in conflictwith the he sued,statute. Once has however,
nothing prevents employer askingin the statute his from for

paymentreciprocal any ongo­restitution of his or relief from
ing obligation.reciprocal ofSee Restatement Restitution

(“A(1936)§ person somethingb transfersComment who47,
believing therebythat theto another other comes under a

duty perform ordinarilyto the terms of a contract ... is
given obligationto restitution for what he has ifentitled the

perform”);does arise and theintended not if other does not
(restitutionsupra, at 994 is often allowed where ben­Dobbs,

contract).are under voidable A number ofefits conferred
example,indicate,state for that the amountolder cases of

paid for an invalid release can beconsideration deducted
damagesplaintiff’s g.,from a successful award. e.See, St.

Cox,Co. 171 103, 113-115,Louis-San Francisco R. v. Ark.
(1926)(amount maypaid for release31,283 S. W. 35 invalid

setting remedy);taken in Koshka v.be into consideration
Co., 293,114 Kan. 217 295126, 129-130,Missouri Pac. R. P.

(1923)(the maypaid for an invalid release be treated assum
against damages); Spokane Int'lMilleran item of credit v.

(1914) (same);143Co., 170, 177-178, 981,82 Wash. P. 984R.
Co.,42 W.206, 211-212, 172Elec. N. D. N.Gilmore v. Western

(1919).111, 113
My point provisions arethat the statute’s consistentis

viewing release rather than void.voidable,an invalid aswith
the mat-Apparently, or more take this view offive Justices

dissenting). As Ipost, (Thomas, J.,n. 1436,ter. See at
majority’s opinion, it is also withthe consistentunderstand

opinion.consequently concur in itsthis and Iview,
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dissenting.Scalia,Justice
WorkersOlderthethatThomasJusticeagree withI

626(f),§ does(OWBPA), U. G.29 S.ActProtectionBenefit
back”“tenderofdoctrinescommon-lawtheabrogatenot
here,madewasback”“tendernoBecauseratification.and

judgment.theaffirmI would
affirmance,forbasisa secondratificationconsidernotI do

thetoimpedimenttheuntiloccurcannotratificationsince
infantanThus,eliminated.isagreementtheofconclusion

majority,he reachesuntilcontractsratify voidablehiscannot
ratifycannotduressundercontractedhasparty whoaand

Farnsworth, ContractsE.1Seeremoved.isduresstheuntil
some(1990). forcourseOfp. 443§ § 4.19,381,p.4.4,

Seecure.is thediscovery itselfimpediments,contractual
(3d ed.p. 626§ 1527,on ContractsWillistonJaeger,W.12

dis­“aftermay occurparty(ratification by a1970) defrauded
(rati­§ 5209.3, atsupra,Farnsworth,fraud”); 2covery theof

may occurmistakeforavoidtoentitledby partyfication
facts”). Thetheofought to be awareis orparty“thatafter

thatprovidesOWBPAsort.thatofis nothereimpediment
th[e]underright claimany ormay waivenot“[a]nindividual

1967] theunlessofActEmploymentin[Age Discrimination
626(f)(1),§ andC.S.voluntary,” 29 U.knowing andiswaiver

knowing and vol­considered“may benota waiversays that
compliednotrequirementsthesatisfiesuntary" itunless

re­thosethatlearnslaterpartyaThathere, ibid.with
ratifi­enablesmorenowithcompliednotwerequirements
timetheknowledge atsuchdoesthanwaiverof thecation

ab initio.effectivewaiverthecontracting renderof

joins,ChieF JusticeThewhomwithThomas,Justice
dissenting.

(OWBPA),29ActProtectionBenefitWorkersOlderThe
thatrequirementsminimum626(f),imposes certain§S. C.U.

Employ­inDiscriminationAgetheunderclaimsofwaivers
meetseq.,§ 621 mustet(ADEA), S. C.29 U.of 1967Actment
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“knowing voluntary.”in order to be considered and The
Appeals petitionerof held that hadCourt ratified a release

comply byADEA claims that did notof with the OWBPA
retaining exchangethe benefits she had inreceived for the
release, even after she had become of the defectaware and

respondent. majority sug-had decided to sue The does not
Appealsgest the of was concludingthat Court incorrect in

petitioner’s conduct tothat was sufficient constitute ratifica-
of the release. without much asInstead,tion so acknowl-

edging long-established principlethe that a statute “must
directly‘speak question byto the addressed the common

abrogate Texas,law” in order to it, United States v. 507U. S.
(1998) (quoting Corp. Higginbotham,584 Mobil v.529, Oil

(1978)), that618,436 625 the holds theU. S. Court OWBPA
abrogates both the common-law doctrine of ratification and

partythat a must “tender back” considerationthe doctrine
legal bringinga release of claims beforereceived under suit.

not of theseBecause the does address eitherOWBPA
clarityall,common-law at much less with the nec-doctrines

essary abrogate respectfullyto Ithem, dissent.
“ ‘[statuteslong that which invadeIt has been established

presumption favor­the are to be read acommonlaw... with
principles,long-establisheding of aiid familiarthe retention

”contrarystatutoryexcept purpose to the is evident.’when a
supra, (quotingTexas, at 534 IsbrandtsenUnited States v.

(1952)). Congress is un­Johnson, 779,343 U. S. 783Co. v.
againstlegislate backgrounda common-lawderstood to of

501principles, Solimino,Astoria Fed. Sav. & Loan Assn. v.
(1991), upon a clean108 and thus “does not write104,U. S.

supra, As a result,v. at 534.Texas,Statesslate,” United
“‘ought deemed to be re­doctrines not to becommon-law

explicitlanguage be clearpealed, the of a statute andunless
HousingRedevelopment andpurpose.’”for this Norfolk

Va.,Authority Chesapeake TelephonePotomac Co.&v. of
(1983) Hunt­(quoting v.Devisee30, 35-36464 U. S. Fairfax’s

(1813)).623Lessee, 603,7 Cruncher’s



toisthe OWBPAofpurposeexplicitandonly clearThe
of ADEAcontextvoluntary” thein"knowing anddefine

ofthe Courtsenactment,statute’sthetoPriorwaivers.
deter­forstandardpropertheaboutdisagreedhadAppeals

voluntary.knowing andwerewaiverssuchmining whether
circumstances”“totality of theaadoptedhadcourtsSeveral

v.g.,e. Cirillosee,law,waiverfederalofmatteraastest
1988);(CA3 Bormann448, 4512dF.Co.,862ChemicalArco

(CA2),399, 4032dF.875Inc.,Communications,AT&Tv.
Natural(1989); v. GlobalO’Hare924U. S.493denied,cert.

1990),(CA5 otherswhile1015, 10172dInc., F.898Resources,
seeprinciples,contractcommon-lawsolely onreliedhad

1039,2dF.Corp., 787RegisterCashNationalRunyan v.
850U. S.denied,banc), 479(en cert.(CA6)10, 1045n.1044,
539,2dF.809Co.,HondaBuickBuerklev.(1986);Lancaster

enacting(1987). In928482 U.S.denied,(CA8), cert.541
insteadapproach,neitheradoptedCongressOWBPA,the

ofevery releasethatrequirementsminimumsetting certain
deemedbetoorderinmeetmustclaimsandrightsADEA

Courttheagree withvoluntary. thereforeIknowing and
aofdefinitioncommon-lawtheabrogatesOWBPAthethat

areclaimsADEAwherevoluntary” waiver“knowing and
involved.

thehowever,proposition,unremarkableratherthisFrom
thesupplantsthe OWBPAthatconclusionleaps to theCourt
Theback.tenderandratificationofdoctrinescommon-law

affir-aslaw(also contractinknownratificationofdoctrine
ina defectdiscoveringafterparty,mation) athatprovides

void-binding otherwisethatmakecanrelease,originalthe
timely to returnfailingbyorexplicitlyeitherreleaseable

(Second) of1 RestatementSeereceived.considerationthe
Farnsworth, Con-(1979); E.1ed,§7, CommentsContracts

re-doctrineback(1990).1 tenderThe4.19§§4.15,tracts

431-432, Iante, atBreyer, seeJusticebynotedthe reasons1 For
OWBPA’sthemeettofailthatreleasesthatdoubtedbecannotitthink

void.voidable, thanrathermerelyarerequirements
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quires, precedentas a plaintiffcondition to suit, that a return
the exchangeconsideration received in for a onrelease, the
theory bringthat it againstis inconsistent to suit the defend­
ant while retainingat the same time the consideration re­

exchange promiseceived in for a bringnot to such a suit.
(1933)See Peterv. Barceloux 289Co., U. 227, 234S.Buffum

eases).(citing state
simply speakThe doesOWBPA not to ratification. It is

certainly notwithstandingnot the the Court’s state-case—
“governsthat thement OWBPA the effect under federal law

of waivers or releases' on ADEA claims,” ante, at 427—that
applyratification can never in the context of ADEA releases.

There is no thinkreason to that releases voidable on non-
statutory grounds fraud,such as duress, or mistake cannot

merely imposes requirementsbe Theratified: OWBPA for
voluntaryknowing regardingand waivers and is silent fraud,

duress, Further,and mistake. the statute nomakes men-
tion of whether there can ever be a valid ratification in the

byspecific presentedmore instance, ease,this of a release of
satisfy requirements.ADEA claims that fails to the statute’s

merely prerequisitesInstead, the statute establishes that
knowingmust be met for a release to be considered and vol-

untary; imposition statutorythese requirements saysthe of
absolutely nothing about whether a release that fails to meet

prerequisitesthese can ever be ratified.
only does the theNot text of OWBPAmake no mention of

it also thatratification, but cannot be said the doctrine is
majority appearsinconsistent with the statute. The rea-to

apply inson that ratification cannot the ADEA context be-
theygiven legalcause would be effect where shouldreleases

explains,have none. As the Court “the release can have no
employee’s] complies[theeffect ADEA claim iton unless

put way,Or,with the Ibid. another becauseOWBPA.”
petitioner’s comply “itstatute,release did not with the is

against purportsherunenforceable insofar as it waive orto
Ante,release her ADEA claim.” at 428.



ratifi-atdirectedappearhowever,concerns,Court’sThe
con-ADEAtheinapplicationitsatthanratheritself,cation
un-isa releasewherenecessarily appliesRatificationtext.

someofbecauseadoptionitsatpartyagainst oneenforceable
legal ef-givetoisratificationofpointwholedeficiency; the

defining re-theByrelease.voidableotherwiseantofect
claimsADEAofreleaseaformetbemustthatquirements

merelyvoluntary, OWBPAtheknowing andconsideredbeto
may unen-bea releaseways whichintheofoneestablishes

anysuggestdoes notOWBPATheadoption.itsatforceable
binding,madebecannotreleasenoncomplyingwhy areason

otheranyasmannersamethedefect, inoriginalthedespite
release.voidable

theofpurposethewithconflictratificationdoesNor
real­employeetheonly whenoccursRatificationOWBPA.
andOWBPAthecomply withnotdoesreleasethethatizes

Jaeger, Willis­12 W.Seebound.betoassentsnevertheless
occur(ratification may1970)(3d§ ed.1527Contractsonton (Second) ofdiscovered); 3 Restatementisonly defectafter

thewithsurely consistent(same). isThis§ 381Contracts
claimsof ADEAensuring waiversthatofstatutory purpose

voluntary.2knowing andare
re­imposesOWBPAthewhetherremainsquestionThe

aofRatificationmeet.mustratificationathatquirements
knowing andbeitself, mustreleasethelikerelease,voidable

innocentby thevoidableistooitOtherwise,voluntary.
CourtAlthough theb.§ 85, Commentid.,1Seeparty.

thethatappearsitquestion,thisaddressexpresslynotdoes
statutory re­theminimum, thatatrequires,holdingCourt’s

context.ratificationtheinapplyquirements
thedisplaceclearlyhowever,not,doesOWBPAThe

in thevoluntary”“knowing andofdefinitioncommon-law

OWBPA’sthetitle, defines2 statute’stheonCourt, relyingtheAlthough
workers,”olderofbenefitsandrightsthebroadly “proteet[ing]aspurpose ofpurposespecificthe moreonlysuggestsitself427, statutetheante, at

claims.andrightsADEAofwaiversinvoluntaryorunknowingpreventing
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ratification context. The statute itself appliesstates that it
absolutelyto andwaivers is regardingsilent ratification or

Further,affirmation. statutoryseveral of the require-
easilyments cannot be translated into the ratification con-

requirementstext. The employeethat an given periodbe a
daysof at least 21 agreement,to consider the 29 U. S. C.

626(f§ )(l)(F)(i), 7-dayand periodthat he have a in which to
§agreement, 626(f)(1)(G),revoke the naturally apply in the

originalcontext the release,of superfluousbut seem when
applied to example,Forratification. employeewhen an has
implicitly originalratified the by retainingrelease the con-
sideration for several discoveringmonths after its adefects,
21-day waiting period agreementto 7-dayconsider the and a

period place.revocation have no employee mayAn thus
ratify complya release that fails to with the OWBPA.

manyFor of the same reasons that the notOWBPA does
abrogate the abrogatedoctrine of ratification, it also does not

requirement. Certainlythe tender back the statute does
supplantnot requirementthe tender back entirety.in its

compliesaWhere release with the statute but is voidable on
(such fraud),groundsother as the OWBPA does not relieve

employee obligationan of the to return the re-consideration
suing employer;ceived before his the doesOWBPA not even

arguably address such a situation. specificin the moreAnd
a complycontext of release that fails to with OWBPA,the

simply says nothingthe statute about whether there can
obligationever be an to tender back the consideration before

filing suit.
requirementisNor the tender back inconsistent with the

Although it obligationOWBPA. does create an additional
noncomplyingthat would not exist the.but for therelease,

merely puts employeedoctrine the to a choice between
avoiding retaining bargain.the release and the of hisbenefit

preclude merelyAfter all, this doctrine does not but actssuit
precedent employee onlyas a condition to it; the need return

periodthe consideration before the of limitations hasstatute



many in-“[i]nthatconcernCourt’sdespite theAndrun.
spent thehavelikely willemployeedischargedastances

re-theirtendertothe meanslackwillandmoneys received
concur-J.,(Breyer,431ante, atsee also427;ante, atturn,”

doctrinebacktendertheinterpretedhavecourtsring),3
required.alwaysnotistenderimmediatethatflexibly, such

(1973);Fleming§ p. 6229.4,RemediesofLawDobbs,D.See
259,3d27 F.O’Hare,AMFServicePostalStatesv. United

aholding createsCourt’sthe1994). anything,If(CA7260
consider-themay now retainemployee whoanforwindfall

fil-timesametheatwhileemployerhisfromreceivedation
ing suit.

nohaverequirementsstatutorythethatFinally, clearit is
tenderTherequirement.backtenderthetoapplication

bind-releasevoidablethemaketonotoperatesdoctrineback
frompartyaprecludesratherbutratification,doesing, as
andreleasetheofretaining benefitsthesimultaneously

436-437.supra, atSeeclaims.releasedsuing vindicateto
a conditionsimplyisbacktendertorequirementis, theThat

waiverawhetherwithnothing to dohassuit; ittoprecedent
evenstatuteNothing in thevoluntary.knowing andwas

bemuststatutory requirementsthethatimpliesarguably
arises.obligationthisbeforemet

abro-explicitlyclearly andnotdoesOWBPAthesum,In
Con-back.tenderandof ratificationdoctrinesthegate

thesedoes,ituntilButso.dotofreeiscourse,ofgress,
ADEAofto releasesapplyshoulddoctrinescommon-law

the CourtBecausereleases.otherthey todoasjustclaims,
herratifiedindeedhadpetitionerthatdeterminedAppealsof

majoritytheofmuchlike3 regard,thisinmajorityof thestatementsThe
againstvoid asarereleasesnoncomplyingthatimplygenerally,opinion

Seecasatheiscertainly notThatvoidable.thanratherpolicy,public
alternative—hisBreyer whyexplainnotdoesJusticeAnd1, supra.n.

whileOWBPAtherestitution —survivesto seekemployerthepermitting
ante, at 433.Seenot.doesrequirementbacktenderthe
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to think that this determina-is no reasonrelease, and there
respectfullyII affirm. thereforeerror,was in wouldtion

dissent.


