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LIMITS,S. TERM etINC.,U. al. v. THORNTON
et al.

Argued 29, 1994 22,MayNo. 93-1456. November 1995*Decided

*Together 93-1828,with Bryant,No. Attorney General v.Arkansasof
al., also,Hill et on tocertiorari the same court.
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Stevens, J., opinion Court, Kennedy,delivered the of the in which
Souter, Ginsburg, Breyer, JJ., joined. Kennedy, J.,and filed a con-
curring opinion, post, p. Thomas, J., opinion,838. dissentingfiled a in

Rehnquist, J.,which C. Scalia, JJ., post,and O’Connor joined,and
p. 845.

Bryant, proJ. Winston Arkansas, se,General ofAttorney
the cause forargued in With himpetitioner No. 93-1828.

Jeffreytheon briefs were Bell,A. General,Deputy Attorney
Raupp,Ann Purvis and David R. Gen-AttorneysAssistant

eral, B. Bell, Paul Larkin, Jr., F.J. Richard Hatfield,Griffin
Deatherageand Cleta Mitchell. John Kester thearguedG.

cause for inpetitioners No. 93-1456. With him on the briefs
was H. William Allen. Bork,H. Olson,Robert Theodore B.

Hungarand Thomas G. filed briefs for Representative Jay
et al., andDickey Edward W. Warren filed briefs for the

Republican of al.,Arkansas etParty as underrespondents
this Court’s Rule 12.4.

Louis R. Cohen the cause forargued inrespondents both
cases. With onhim the brief for in No. 93-1828respondents

Hardywere Callcott,W. II,Peter B. Hutt and Elizabeth J.
HenryRobben. Sherry Bartley,Maurice Mitchell, P. Rex

Phillips,Lee,E. Carter Flagg,G. Hop-Ronald S. Mark D.
Josephson, JeffreyGuerra,R. and T. Green filed a brief for

respondent Thornton in No. 93-1456.
DaysSolicitor General argued the cause for the United

States as amicus curiae urging affirmance. With him on
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DellingerAttorneys andGeneralAssistantbrief werethe
Bender, R.Deputy Q.PaulHunger, GeneralSolicitor Wolf-­

Douglas Letter.†N.son, and

of the Court.thedelivered opinionStevensJustice

for membershipsets forth qualificationsThe Constitution
I, cl.§2, 2,Articleof the United States.the Congressin

provides:of Representatives,the Housetowhich applies

† Briefs were for thein cases filedurging reversal bothcuriaeof amici
Nebraska,Attorney ofby Stenberg, Generalal. Donof etState Nebraska

by Attorneys Gen­Grasz, General, and theDeputy AttorneyL. Stevenand
LungrenE. of Califor­as Danielrespective States follows:for theireral

Connecticut,Colorado, ofRichard Blumenthalnia, ofGale A Norton
Florida,Delaware, A Butterworth ofOberly III of RobertM.Charles

Hawaii, T.Georgia, A Marks of Robert Ste­RobertJ. Bowers ofMichael
HarshbargerKentucky, of Mas­Kansas, of ScottGormanof Chrisphan

Montana, Howard of NewJoseph Jeffreyof R.sachusetts, R Mazurek
Dakota,Ohio, Charlesof Mark Barnett of SouthHampshire, Lee Fisher

Tennessee, Meyer Wyoming; the StateJoseph of forand B.ofW.Burson
General,AttorneyGregoire, K.by O. JamasWashington Christineof

General,Collins, Attorneys andB. Senior AssistantPharris and William
General;Even, Attorney for Citizens for Term LimitsAssistantJeffrey T

Fetra,Caso,Zumbrun, Anthony J. Laby T. Deborah andal. Ronald Aet
Groen; by William J. OlsonM. for the Citizens United FoundationJohn

Coalition, Inc., byMiles; Term Limits JohnCongressionalS. forand John
Weeks; LegalD. for States FoundationC.Armor and Lowell the Mountain

Advocate,Perry Pendley; People’s Inc., byal.by for etet al. William
byJayna Karpinski; for the United States Justice Foundation JamesP.

by Shanor,Lacy; Term Limits AVirginiansV. for for et al. Charles
Fasman, Parker;H.Zachary Margaret Spurlin, StephenD. and G. and

Flanigan,E.Washington Legal by Timothythe etfor Foundation al.
PaulPopeo,Daniel J. and D. Kamenar.

in forurgingBriefs of amici curiae reversal No. 93-1456 were filed the
by Burrage;a CongressAlaska Committee for Citizen et al. Jeanette R.

by Jeffreyfor the Allied Educational Foundation Bertram R. andGelfand
Dannenberg; Engler by Stephen J.C. and for Governor John Safranek.

urgingBriefs of amici curiae affirmance in both cases were filed for the
byetAmerican Civil Liberties Union al. Kevin J. Hamilton and Steven

Shapiro; Party byR. for California Democratic H.the Daniel Lowenstein
Steinberg;H. Leagueand Jonathan for the ofof Women Voters the United

by III;WilgisStates et al. Frederic and E.C. Tausend Herbert and for
Henry Hyde byJ. Charles A Rothfeld.
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Person shall be a who shall notRepresentative“No
Years,have attained to the of five and beenAge twenty

States,seven Years a Citizen of the United and who
not, elected,shall when anbe Inhabitant of that State

in bewhich he shall chosen.”

I, §3, 3,Article cl. which to the Senate,applies similarly
provides:

“No Person shall be a who shall not have at-Senator
tained the of Years,to and been nine YearsAge thirty
a of States, not,Citizen the United and who shall when

be an Inhabitant that forelected, of State which he shall
be chosen.”

cases a to an amendment to theToday’s present challenge
Arkansas State Constitution that ofthe name anprohibits

candidate for fromotherwise-eligible onCongress appearing
the election ifgeneral ballot that candidate has already
served three theterms in House of or twoRepresentatives
terms in the TheSenate. Arkansas Supreme Court held

thethat amendment violates the Federal Constitution. We
with that aagree Suchholding. restriction isstate-imposed

to the “fundamentalcontrary of ourprinciple representative
indemocracy,” Constitution,embodied the that “the people

should choose whom they please to govern Powellthem.”
(internalMcCormack, (1969)v. 395 486,U. S. 547 quotation

omitted).marks individualAllowing States to theiradopt
own qualifications for congressional service would be incon-
sistent with the Framers’ ofvision a uniform National Legis-
lature the ofrepresenting people the United States. If the

set inqualifications forth the text of the Constitution are to
be changed, that text must be amended.

I

At the general election on 3,November the1992, voters
of Arkansas adopted Amendment 73 to their State Consti-
tution. as aProposed “Term Limitation Amendment,” its
preamble stated:
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electeddeclare thatfind and“The of Arkansaspeople
becomelong preoccu-in office tooremainofficials who

repre-their duties asand ignorereelectionwithpied
hasincumbencyEntrenchedsentatives of the people.

led to electoralhas anandvoter participationreduced
lessfree, rep-andis less less competitive,thatsystem

Found-thebythe establishedsystemthanresentative
exer-Arkansas,ofTherefore, the peopleFathers.ing

limit terms ofherein thereserved powers,theircising
elected officials.”

to three categoriesin Amendment 73 applyThe limitations
offi-that no elected1 providesof elected officials. Section
maystate governmentbranch of thecial in the executive

2 thetoterms. Section4-year appliesmore than twoserve
it thatprovidesof the state government;branchlegislative

mayof RepresentativesArkansas Houseno member of the
no of theand membermore three terms2-yearserve than

terms.than two 4-yearserve moremayArkansas Senate
cases, to theat issue in these3, appliesthe provisionSection

ItArkansas Delegation. provides:Congressional

“(a) to moreelected three orbeenAny person having
of the States House of Repre-terms as a member United

not be certified as a can-sentatives from Arkansas shall
be to have namedidate shall not his/herand eligible
for thethe ballot election to United Statesplaced on

House Arkansas.of fromRepresentatives
“(b) to morebeen elected two orAny person having

terms member of fromas a the United States Senate
not be a and shallArkansas shall certified as candidate

not be to have name ballothis/her on theplacedeligible
for election to the United from Arkansas.”States Senate

itAmendment 73 states that is and shallself-executing apply
1,to all persons Januaryelection after 1993.seeking

1992,13, Hill,On November Bobbie on behalfrespondent
herself,of situated “citizens, residents,Arkansassimilarly
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registered Leaguetaxpayers the ofvoters,”and and Women
complaint in forArkansas,Voters of filed a the Circuit Court

declaratory judgmentCounty, seekingArkansas,Pulaski a
§3that of Amendment 73 is “unconstitutional and void.”

complaint Clinton,Her named as then-Governordefendants
Republican Partystate ofofficers, Arkansas,other the and

Party of Arkansas,the Democratic of The StateArkansas.
through Attorney petitioner Bryant,General,its Winston in-

party supporttervened as a defendant in of the amendment.
proponents intervened,Several of also in-the amendment

cluding petitioner Limits,U. S. Term Inc.
judgment,summaryOn cross-motions for the Circuit

§3held that of Article I ofCourt Amendment 73 violated
the Federal Constitution.1

respect holding, decision,With to that in 5-to-2 the Ar-a
Supreme Limits,kansas v.Court affirmed. S. Term Inc.U

(1994). Writing316Hill, 251,Ark. 872 W.2d for349,S. 351
plurality justices,a of three BrownJustice Robert L. con-

congressionalthat the 73cluded restrictions in Amendment
authorityare unconstitutional because nothe States have

change, requirements“to to,add or diminish” forthe con-
gressional service enumerated in the Clauses.Qualifications
Id., 265,at 872 2d,S. W. at 356. He noted:

“If representationthere is one watchword for of the var-
Congress, uniformity.in legis-ious states it is Federal

speaklators to national issues that affect the ofcitizens
every uniformity qualificationsstate. . . . The in man-

1 The §3Circuit Court also held that was pro­severable from the other
of amendment,visions the but that the entire amendment was void

Cert,under state law for lack of enactingan App. Pet.clause. to for in
93-1456, p.No. The Supreme60a. Arkansas Court affirmed the Circuit

Court’s decision regarding severability, Limits, Hill,U.S. Term Inc. v. 316
251, 270,Ark. 349,872 S. W. (1994),2d 359 and reversed its decision re­

garding the enacting clause, id., 263, 872 2d,at W.S. at 355. The decision
of the SupremeArkansas respectCourt with to those ofissues state law
is not before us.
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forthe fabricthe tenor and1 providesin Articledated
restrictionsPiecemealin the Congress.representation

Ibid.of that order.”in the faceflywouldby State

argu-therejectedalsoopinionJustice Brown’s plurality
a access amend-73 is ballot“merelyAmendmentment that

of Amend-and effectintent thement,” thatconcluding “[t]he
fromincumbentscongressionalment are to73 disqualify

2d, at872 W. 356-357.Id., 265-266,at S.further service.”
anthat excludedtheBrown considered possibilitiesJustice

ora candidatefor as write-inrun Congresscandidate might
ofto bevacancy “glimmers opportunityto fill abe appointed

thatfaint in our judgmentfaint indeed —so. . are. [that]
at-73 from constitutionalAmendmentcannotthey salvage

at InId., 2d, separate opin-at 872 S. 357.266,tack.” W.
thatBrown agreedand Justice Gerald P.ions, Justice Dudley

the73 violates Federal Constitution.Amendment
the federal constitutionalTwo fromdissentedjustices

allfrom “the that po-started premiseJusticeholding. Hays
thosein limited only bylitical resides theauthority people,

toor constitutions specificallyof the statefederalprovisions
BecauseId., 281, 2d,at 872 W. at 367.the S.contrary.”

the Qualificationshis examination of the text and ofhistory
no ex-him that the containsClauses convinced Constitution

the toability imposeor restriction on States’press implicit
on foradditional candidates JusticeCongress,qualifications

3 is Chief Jus-§concluded that constitutional.Hays Special
tice a a measure thatCracraft, distinction betweendrawing

succession” and aan absolute bar on incumbent“impose[s]
that it more difficult for an incum-measure makes“merely

368,bent id., 284, 872 2d,to be at S. W. at concludedelected,”
that Amendment 73 does even thenot implicate Qualifi­

Clauses,cations and instead is a ballotmerely permissible
access restriction.

The Arkansas,of theby General,State its andAttorney
ofintervenors for writs of certiorari. Becausepetitioned

the of the we both andimportance issues, granted petitions
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1218512 U. S.Seecases for argument.theconsolidated
(1994). affirm.nowWe

II

Court suggest,of the Arkansas SupremetheAs opinions
oncritically73 dependsof Amendmentconstitutionalitythe

The first is whetherof two distinct issues.the resolution
theadd to or alter qualifi-forbids States tothe Constitution

Thein the Constitution.enumeratedcations specifically
the factforbid, whetherdoes sois, if thesecond Constitution
restric-a ballot accessAmendment 73 is formulated asthat

is of constitu-antion rather than as outright disqualification
drawsof these issuesOur resolutiontional significance.
issue:but distinctresolution of a relatedourupon prior

the quali-add to or alterwhether has the topowerCongress
fications of its Members.

McCormack, 395 U. S.in Powell v.Twenty-six years ago,
thethe and text of(1969), Qualifi­486 we reviewed history

exclusionancations in a case involving attemptedClauses2

2 may provisionsmore than theexplained,As we that term describe
quoted, swpra, at 783:

3,2, I, §I, § Art.qualifications forth in Art.“In addition to the three set
impeach-7, any person convicted in andisqualificationcl. authorizes the of

honor,proceeding ‘any Profit under thement from Office of Trust or
States’; 2,I, 6, holding any§ OfficeprovidesUnited Art. cl. that ‘no Person

States, duringof either House hisunder the United shall be a Member
Office’; any§3 disqualifiesContinuance in and of the 14th Amendment

‘who,person having previously supporttaken an oath ... to the Constitu-
States,tion of the orengagedUnited shall have in insurrection rebellion

against same, giventhe or aid or thereof.’ It hascomfort to the enemies
argued provisions,been that each of these as well as the Guarantee Clause

VI, 3,of Article IV requirement ‘quali-and the oath of Art. cl. is no less a
meaning I, 5, I,§fication’ within the of Art. than those set forth in Art.

(1969).McCormack,§2.” 486, 520,Powell v. 395 41U. S. n.
Powell,In we saw need questionno to resolve the whether those addi-
provisions “qualifications,”tional agreeconstitute because “both sides that

ineligible anyPowell was not under of provisions.”these Ibid. We simi-
larly questionhave no need to resolve today:that Because those additional
provisions part Constitution, theyare of bearingthe text of the have little
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The issueprincipalof Congress.of a elected Memberduly
§I, 5,in Art.Houseto eachthe power grantedwas whether
in­its own Members”3of“Qualificationsto the1, judgecl.

than thoseotherqualificationsthe to imposecludes power
In byan opinionof the Constitution.forth in the textset

Court,4the weoffor MemberseightWarrenChief Justice
ofobvious importanceBecause of thethat it does not.held
ofandhistory meaningreview of thethe Court’sissue,the

thorough.text was especiallyconstitutionalthe relevant
a full statementwithanalysis todaytherefore ourbeginWe

in that case.of what we decided

Issue in PowellThe
Jr., was electedPowell,1966, ClaytonIn AdamNovember

in the United Statesin York to servefrom a District New
Allega-the 90th Congress.of forRepresentativesHouse

while serv-in serious misconductthat he had engagedtions
ledthe 89th Congressas a committee chairman duringing
histo determineof a Select Committeeto the appointment

found that Pow-his That committeeto take seat.eligibility
setrequirementsthe and residencyell met age, citizenship,

however,found,§ The committee alsoI, 2,forth in cl. 2.Art.
useHouse funds for thethat Powell had divertedwrongfully

onhimself and had made false reports expendi-of others and
those thefindings,tures of Based onforeign currency.

278,House excludingHouse after debate Resolutionadopted

may qualifications to those thatCongresson whether and the States add
appear in the Constitution.

3 I, §6, 1, Judgein ofprovides part:Art. cl. “Each House shall be the
Elections, Members,Qualificationsthe Returns and of its own and a

Majority Quorumof each shall constitute a to do business ....”
4 arguingprocedural grounds,Justice Stewart dissented on that the case

S.,should have been dismissed as moot. See 395 U. at 559-561. Other
expressing agreement raisingthan the of the case aswith characterization

political systemconstitutional issues which “‘touch the of ourbedrock
” id., 573,verystrike representative government,’[and] at the heart of at

Justice Stewart did not comment on the merits.
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in the and declared his seatHouse,Powell from membership
S., atSee 395 489-493.vacant. U.

heand voters of the district from whichPowell several
been elected filed suit aseeking declaratory judgmenthad

§2,I,the House was because Art.that Resolution invalid
for House mem­2, sets forth the exclusive qualificationscl.

contention,We conclud­ultimately thatbership. accepted
that the House of has no toRepresentatives “authoritying

constituents,elected his whodulyexclude5 any person, by
all formeets the requirements membership expressly pre­

S.,in at 522 inscribed the Constitution.” 395 U. (emphasis
id., conclusion,see also at 547.6 In thatreachingoriginal);

historical towe undertook a detailed review determine the
of the Framers. that the Consti­Thoughintent recognizing

inconclusive,tutional Convention debates themselves were
atid., 532,see we determined that the “relevant historical

materials” reveal that has no to alter theCongress power
of the Constitution, id.,in the text at 522.qualifications

HistoryPowell’s Reliance on

inWe started our Powell theanalysis Brit-by examining
ish experience with for inqualifications Parlia-membership
ment, in on thefocusing of Johnparticular experience

While as Parliament,Wilkes. a member ofserving Wilkes
had an attack on a withpublished France.peace treaty This

5The Powell emphasizedCourt the word “exclude” because it had been
argued that the deprivingHouse Resolution ofPowell his seat should be

expulsionviewed as an Havingthan an rejectedrather exclusion. that
submission, opinionthe expressedCourt no on issues related to the

powerHouse’s expelto a Member who has inbeen sworn and seated.
6Though only power House,Powell addressed the of the the Court

pointed out that equallyits rationale was applicable to the Senate: “Since
I, §5, 1,cl. appliesArt. Congress,to both Houses of scopethe of the Sen­
power judge qualificationate’s to the of necessarilyits members is identi­

scopecal to the power,of the exception, course,House’s with the of that
I, §3, 3,Art. cl. ageestablishes different citizenshipand requirements for

membership Id.,in 522,the Senate.” at n. 44.
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for seditiousa convictionWilkesendeavor earnedliterary
addition, Parlia-Insentence.prisonlibel 22-monthand a

and orderedfor membershipWilkes ineligiblement declared
of)(or these diffi-becauseperhapshim Despiteexpelled.

Parliament,times.reelected severalwasculties, Wilkes
After severalits refusal to seat him.inhowever, persisted

toof votedefforts, the House Commonsof Wilkes’years
and hadhad Wilkesexpelledthatthe resolutionsexpunge

“‘sub-actionspriorthoselabelinghim ineligible,declared
thisof electors ofbodyof the wholeof theversive rights

Parliamentary History22Id., 528, quotingatkingdom.’”
(Parl.(1782) After reviewingHist. Eng.).1411of England

the Britishfor the ofrightbitter“long struggleWilkes’ and
choice,”of ownbe men theirto represented byelectorate

the eve ofin Powell that “on528,at we concludedS.,395 U.
stood forConvention, English precedentthe Constitutional

thelaw land had‘the of the regulatedthe thatproposition
in and thoseto serve parliament’of membersqualifications

Ibid.,butwere ‘not occasional fixed.’” quot­qualifications
(1769).589, 590ing Eng.16 Parl. Hist.

thewe viewed Conven­this historical background,Against
intent that thetion as the Framers’manifestingdebates

in be fixed Wethe Constitution and exclusive.qualifications
debate aconcerningtherevealing pro­found particularly

haveof Detail that wouldmade the Committeeposal by
to add propertythegiven Congress power qualifications.

that such a would vest “‘anpowerJames Madison argued
”in the whichpower Legislature,’ by&improper dangerous

the “‘can subvert the Constitution.’”by degreesLegislature
S., 533-534,395 at 2 Records of the Federal Con­U. quoting

(herein­(M. 1911)1787,of 249-250 Farrand ed.vention pp.
Farrand).7 “‘A beafter Madison continued: Republic may

7Though recognized responding proposalwe that Madison was to a that
restrictions,Congress propertyhave allowed to imposewould we noted

argumentthat was not the of aimposition property“Madison’s aimed at
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limitingbyaristocracy oligarchy as wellorinto anconverted
beingcapable the number author­aselected,number ofthe

” quoting 250.2 FarrandatS., 534,U.elect.’ 395ised to
“parallel between Madison’sexpressly that thenotedWe

striking.”isin behalfarguments made Wilkes’and those
at 534.S.,395 U.

con-concerns aboutrevealed theirFramers furtherThe
sug-power Morrisgressional whenof Gouverneurabuse

modifying proposal Detail toofgested of the Committeethe
qualifications.power WeCongressgrant to addunfettered

Hugh “expressed if a ma-concern thatthat Williamsonnoted
‘composedhappen ofjority legislature to beshouldof the

lawyers example,descriptionany particular formen,of of
”body.’might be to their ownsecuredthe future elections...

quoting noted, that Madi-too,2 Farrand We535, 250.Id., at
regu-attemptsemphasized tothe British Parliament’sson

“ they‘[T]hequalifications, abusethat heand observed:late
”worthy 395lesson our attention.’of it was a ofhad made

significantquoting 2 Farrand We found535,at 250.S.,U.
rejected andboth Morris’ modificationthe Conventionthat

proposal.the Committee’s
recognized post-Convention rat-in Powell that theWe also

thethatdebates confirmed the Framers understoodification
qualifications in fixed unalterablethe Constitution to be and
by Congress. example, responsein thewe that toFor noted

charge the favored theantifederalist that new Constitution
wealthy and born,well Alexander Hamilton wrote:

securing“‘The truth that there method of tois is no
apprehended prescribingpreference bythe rich the but

mayqualifications propertyof those electeither for who
part poweror be But of toelected. this forms no the

upon government.be theconferred national . . . The

qualification such,as but rather at delegation Congressthe to the of the
discretionary power Id.,any qualifications.”establishto at 534.
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maypersons be cho-qualifications choose orwhotheof
upon areoccasions,otherbeen remarkedsen, as has

unalter-Constitution, and arein theand fixeddefined
quoting Theby legislature.’” S., 539,395 atthe U.able

1961)(C. (emphasisp. ed.60, 371 RossiterFederalist No.
Federalist).added) (hereinafter The

expresssignificancespecial to “Hamilton’sthus attachedWe
immutability qualifications inset forthof thethereliance on

we re­Moreover,S.,395 at 540.U.the Constitution.”
and found thatthe state conventionsthe debates atviewed

understandingthey that theFramers’demonstrate the“also
Congressqualifications been fixed in theof hadfor members

citingg., 3 DebatesIbid.; id., 541,e. atsee,Constitution.”
(J.Adoption 8 Elliot ed.the Federal Constitutionthe ofon

Debates) (Wilson1863)(hereinafter Carey Nicholas,Elliot’s
Virginia).8

judge quali-by Congress powerits to theofThe exercise
confirmed this understand-of its Members furtherfications

yearsduringing. 100 of itsthe firstthat,concludedWe
judgestrictly power“Congress thelimited its toexistence,

qualifications enumerated in theof its members to those
S.,395 U. at 542.Constitution.”

analysissummary reveals, our historicalAs this elaborate
persuasive. thus con­detailed and Wein Powell was both

historynow, Powell, that,clude as we did in that shows with

8 history reject argumentof the also theOur examination caused us to
negative phrasingthat the of the indicated that the Framers didClauses

power impose qualificationsnot limit the of the to forHouse additional
Id., Style,membership. (notingat 537 that the of whichCommittee

Qualifications incorporate present negativeedited the to “theirClauses
form,” authorityhad “‘no from the Convention to make alterations of sub­

by Convention,stance in the Constitution as purportvoted the nor did it
”); id., 539, quoting Warren, Makingto do so’ at C. The of the Constitution
(1947) (hereinafter (the422, Warren);1n. 2see also Farrand 553 Commit­

Style appointedtee of arrangewas “to revise the stile and the articles
to”).agreedwhich had been
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thethe intended Constitutionto Framersrespect Congress,
establish fixedto qualifications.9

on Democratic PrinciplesPowell’s Reliance

analysison anPowell, course, solelyIn of we did not rely
thatinsteadevidence,the historical but complementedof

of our“an examination of the basic principleswithanalysis
allowingat We noted thatId.,democratic 548.system.”

violatewouldto additionalimpose qualificationsCongress
democracythat “fundamental of ourprinciple representative

tothe should choose whom they please. . . ‘that people
2 Debates 257Id., 547,at Elliot’sthem.’” quotinggovern

York).(A. Hamilton, New
incorpo­made clear that this broadopinion principleOur

weFirst,rated at least two fundamental ideas.10 empha­

9 result weQualifications supportsThe text of the Clauses also the
the enu­reached in Powell. John Dickinson of Delaware observed that

up handsqualifications by implicationof a few “would tie themeration
Legislature supplyingfrom 2 Farrand 123. Justiceof the omissions.”

Story point:made the same
reasoning upon plainest principles“It would but fair the of inter-seem

pretation, qualifications,that when the certain asconstitution established
office, others,necessary prerequisites.for it meant to as Fromexclude all

very provision, qualificationsthe nature of such a of thesethe affirmation
imply negative Story,would seem to a of all others.” 1 J. Commentaries

(3d 1858) (hereinafter§on the Constitution of the United States 625 ed.
(“AsStory). See also Warren 421 expresslythe Constitution ... set forth

qualifications age, residence,citizenship,the of theand and as Convention
grant Congress powerrefused to to qualifications general,to establish in
expressiothe maxim unius apply”).exclusio alterius would seem to

demonstrates,As Dickinson’s comment the Framers were well aware of
expressio argumentthe unius that would result from their wording of
Qualifications Clauses; theythe adopted wordingthat nonetheless. There

thus is no merit either to suggestion Storythe dissent’s that was the first
expressioto articulate the argument, post, 868-869,unius see at or to the

argumentdissent’s assertion completelythat that is without merit.
10 principleThe incorporatedalso practicalthe more repos­concern that

ing power adopt qualificationsthe to in Congress would lead to a self-­
perpetuating body to the Republic. See,detriment of the new g.,e.
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opportunity to beconceptegalitarian that thethesized
particular Madison’sopen noted inWeto all.11elected was

“ ‘[u]nder these reasonablethatThe Federalistinstatement
thisthe door of[enumerated Constitution],in thelimitations

everyopen ofgovernment to meritispart the federalof
youngadoptive, orwhetherdescription, ornativewhether
any par­poverty or toregard wealth,ortowithoutold, and

”religious Powell, S., at395 U.profession of faith.’ticular
Similarly,quoting 52, at 326.Federalist No.The74,540, n.

Carey the Constitu­defendedNicholasthat Wilsonwe noted
princi­chargeagainst it “violated democraticthatthetion

“ great secu­by arguing: aples” considered‘It has ever been
liberty, very from therity be excludedfew shouldto that

legislature.right being This Constitutionchosen to theof
qualificationsnoamply findto this Wehas attended idea.

”age atexcept S.,395 U.required and residence.’those of
quoting Elliot’s Debates 8.541, 3

postulaterecognized that sover-criticalwe theSecond,
sovereigntypeople, conferseignty thatthe andis vested in

representativesfreelyrightpeople theirthe to chooseon the
example, we noted thatForGovernment.to the National

Livingston same fundamentalthis. . . endorsed“Robert
rep-oughtjudgesprinciple: people towho‘The are the best

to tell themthem,and controlresent .them. To dictate
abridgethey their naturalelect,shall not is towhom

(Madison) (“Powell, S., 533-534, ‘If thequotingU. at 2 Farrand 250395
elected], it canregulate qualification of electors orLegislature [thecould

Republic may be converted intoby degrees the Constitution. Asubvert
capable beingaristocracy oligarchy by limitingor the number ofan as well

S.,elected, ”); (citingat 535-536as the number authorised to elect’ 395 U.
potential legis-emphasizing the forstatements of Williamson and Madison

abuse).lative
11 879,Contrary suggestion, post, at we do not under­to the dissent’s

reading Qualifications personal“to create astand Powell as the Clauses
did, however,right Congress.”to be a for furthercandidate The Clauses

people keepingthe of in the to theinterest the of the entire Nation door
Legislature open every description.National to merit of
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rights.’” 395 quotingS.,U. at 541, 76,n. 2 Elliot’s Debates
Similarly, “[b]efore292-293. we observed that the New

York emphasized:...,convention Hamilton princi-‘The true
ple republicof a peopleis, that the theyshould choose whom
please govern Representationto imperfect pro-them. is in
portion popularas the current of favor is checked. This
great government, popularsource of free election, should be
perfectly pure, libertyand the most unbounded allowed.’”

quoting395 atS., 540-541,U. 2 Elliot’s Debates 257. Quot-
ing byfrom the statement made in 1807 the Chairman of the
House Committee on Elections, we noted that “restrictions
upon people representativesthe to choose their own must be

‘absolutely necessary safetytolimited those for the of the
society.’” quoting Cong.S., 543,395 U. at 17 Annals of 874
(1807). agreedThus, Powell,in we with the sentiment ex­

“pressed on.behalf of Wilkes’admission to ‘ThatParliament:
right represented bythe of the electors to be men of their

preservationwas so essential for the of all theirchoice,own
oughtrights, mostother that it to be considered as one of the

parts S., 534, 65,of our 395 at n.sacred constitution.’” U.
(1769).Eng.quoting 16 Hist. 589-590Parl.

important propositions: first,twoPowell thus establishes
compelmaterials” the conclusionthat the “relevant historical

byrespect qualifications imposedto Con-that, at least with
qualifications listed in thegress, Framers intended thethe

that conclusionexclusive; second,to be and thatConstitution
by understandingequally compelled “fundamen-an of theis

democracyrepresentative ‘that theprinciple of our . . .tal
they please governpeople choose whom to them.’”should

at 547.S.,395 U.

HoldingPowell’s

argue half-heartedlyPetitioners somewhat that the nar-
holding powerPowell,row in which of theinvolved the

§pursuantHouse to exclude a Member to I, 5,Art. does not
general question Congresscontrol the more whether has the
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nothowever, isPowell, suscep-to addpower qualifications.
that Con-conclusionnarrow Ourreading.tible to such a

in the Consti-or to thenot alter add qualificationsgress may
g.,See, e.outcome.analysisto andwas ourintegraltution

the qualifi-thatunderstanding“Framers’540 (notingatid.,
in thefixed Con-of had beenfor members Congresscations

under-stitution”). thiswe confirmedagotwo TermsOnly
224U.States,in 506 S.of Nixon v. UnitedPowellstanding

for mem-(1993). theAfter that threenoting qualifications
na-2,§ “a limitedI, precise,in are ofArt.bership specified

legislature,”by we explained:theture” and “unalterable

on the fixedin Powell was based“Our conclusion
§I,in 2. Theset forth Art.ofmeaning ‘[qualifications’

ofits to ‘be the JudgeHouse thatbyclaim the power
itsof ownandElections,the Returns Qualifications

unreviewablea textual commitment ofwasMembers’
thisthe existence of separatewas defeatedauthority by
which mightonlythe qualificationsprovision specifying

237.12Id., atfor House membership.”be imposed

12 agreeto with the of Pow­purportsdissent outcomeJustice Thomas’
ell, treatsrejects opinion.in the The dissent Powellreasoningbut the
as of that if “the Constitution issimply applicationan the “default rule”

power is,a theparticularsilent about the exercise of where Consti­—that
by implicationspeak expressly necessarynot either ortution does —the

Post,enjoy it.”powerFederal Government lacks that and the States at
848, 876, However, opinionin885-886. there is not a word the Court’s
in suggesting that the on the rule” thatPowell decision rested “default

analysis.undergirds contrary, excerptthe dissent’s the as theentire On
quoted plainly states,from in the inNixon text our conclusion Powell was

understanding meaningon our “fixed of ‘[qualifications’based of the set
I, §2.” affirmativelyforth in Art. We in­concluded that the Framers

qualificationstended the set forth in of the to bethe text Constitution
in inprinciple representativeexclusive order to effectuate the that de­a

mocracy peoplethe they please governshould choose whom them.to
Moreover, the Court has never treated the dissent’s “default rule” as

In Maryland, (1819),absolute. v. 4 example,McCulloch Wheat. 316 for
rejected argumentChief Justice Marshall the that the Constitution’s si-

powerlence on state to tax requiresfederal instrumentalities that States



797

the state courts and lower federal courtsUnsurprisingly,
have concluded Powellthat resolvedsimilarly conclusively

to addi­the issue whether has theCongress power impose
See,tional e. 706 F. 2dJoyner Mofford,v.qualifications. g.,

(CA9 1983) (“In1528 the1523, ,Powell . . . CourtSupreme
this restrictive theview of Clause—accepted Qualifications

Anderson, 14at least as to v.Michelapplied Congress”);
(CADC 1994)F. 3d 623 Nixon’s of Powell’sdescription(citing

Lau, 826, 830, 120,108 Nev. 839 2dv. P.holding); Stumpf
(1992)122 for the that evenPowell(citing proposition “[n]ot

has the theseto alter forCongress power qualifications
officers”).13constitutional federal

power so. itunyielding approach,have the to do Under the dissent’s
wrongly Similarly, dis-would seem that McCulloch was decided. the

approach jurispru-sent’s would invalidate our dormant Commerce Clause
dence, clearly the statesubjectbecause the Constitution is silent on of

However,legislation againstthat discriminates interstate commerce.
though just see,argument, g.,Justice Thomas has endorsed that e. Okla-

Lines, Inc., ante, (Scalia, J.,homa p.Tax Comm’n v. 175 concur-Jefferson
ring joined by Thomas, J.), consistentlyjudgment,in the has re-Court
jected argumentthat applyand has continued to the dormant Commerce

see,Clause, ante, 179-180;g.,e. at Corp.Bendix Autolite v. Midwesco
Inc., (1988).Enterprises, 486 S. 888U.

13Our in analysisdecision Powell and its historical were consistent with
prior example,decisions from state courts. For in State ex rel. Johnson

Crane, Wyo. 189, (1948),v. 65 197 P. 2d Wyoming Supreme864 the Court
a analysisundertook detailed historical Qualifica­and concluded that the

tions Clauses were exclusive. otherSeveral courts reached the same re­
sult, though performing analysis.without samethe detailed historical
See, g., Collier, 93, (1958);e. Hellmann v. 217 Md. 141 A. 2d 908 State

Howell,ex 99,rel. Chandler (1918);v. 104 Wash. 175 P. rel.569 State ex
Schmahl, 219, 167 (1918);Eaton v. 140 Minn. N. W. 481 generallysee State

Crane,ex rel. v. Wyo., 204-213, 197 2d,Johnson 65 at (citingP. at 869-874
cases).

analysisThe conclusion and were also positionsconsistent with the
bytaken See,commentators and g., 9, supra;scholars. e. n. see War-also

ren 412-422 (discussing history concludingand “[t]hethat elimination of
powerall in Congress qualificationsto fix clearly provisionsleft the of the

Constitution itself qualifications”).as the sole source of
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analysisexamining andPowell’s historicalaftersum,In
sys-principles democraticof ourof the “basicits articulation

qualifications inservice Con-forreaffirm that thetem,” we
“fixed,” atthe aregress in the text of Constitutionset forth

bymay supplementedthey not besense thatleast in the
Congress.

Ill

necessarily resolveof Powell does notreaffirmationOur
peti-presentedspecific questions in Forthese cases.the

constitutionalityargue ofthe addi-that whatevertioners
Congress,membership byimposedqualifications fortional

in Powell doand materials discussedhistorical textualthe
prohibitssupport that thethe conclusion Constitutionnot

byqualifications imposed In the absenceStates.additional
argue,petitionersprohibition, theaof such constitutional

powersprincipleAmendment and the of reservedTenth
qualifications.require allowed to add suchthat States be

arguments, appropriateaddressing we find itBefore these
unanimity amongstriking courts thatnote of the theto take

overwhelming arrayofconsidered the None thehave issue.
by parties has called toof briefs submitted the and amici

singleeven in a state court orour attention a case which
qualifica­approvedhas of a addition offederal court State’s

Congress. contrary,To an im­tions for a Member of the
pressive number of thatcourts have determined States lack

authority qualifications. g.,the to See,add e. Chandler v.
(1918);Howell, 104 Wash. 175 569 Eckwall v.99, P. Stadel­

(1934);man, 439,146 446, 1037,Ore. 30 2d 1040P. Stockton
(1940);McFarland,v. 56 106138, 144, 328,Ariz. 2d 330P.

Wyo.Crane,State ex rel. Johnson 65 197 2d189,v. P. 864
(N.(1948); Supp. 1972);Fiorina,Dillon v. 340 731729,F. M.

(NDSupp. 1970);Adams, 1295, 1297-1298Stack v. 315 F. Fla.
Buckingham (1944);State, 405,v. 42 35 903,Del. A. 2d 905
Stumpf (1992);Lau,v. 108 826, 830,Nev. 839 2d 123120,P.

Fitzsimmons,Danielson 151,v. 232 Minn. 44 N.149, W. 2d
(1950); Opinion Judges,484, 486 In re 79 585,S. D. 587,of
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(1962).2d 234 down233,116 N. W. Courts have struck
limits,in see,the form of termstate-imposed qualifications

Gregoire,g., (WD1068, 1081e. Thorsted v. 841 F. Wash.Supp.
Stumpf Lau,1994); Nev., 830, 2d, 123,v. 108 at P. at839

g.,e.see,district Hellmann v. Col­residency requirements,
lier, 93, 100, 908,217 Md. 141 A. 2d 911 (1958); Dillon v.
Fiorina, 731;340 F. at Tiemann,Exon v. 279 F.Supp., Supp.

(Neb.609, 1968); Evans,613 State rel. N.ex Chavez v. 79 M.
curiam),(per(1968)578, 581, 445,446 P. 2d 448 oathloyalty

g., Simpson, 177,e.see, 199,Shub v. 196requirements, Md.
332, 341, (1950);76 A. 2d Inappeal dism’d, 340 U. S. 881 re

O’Connor, 419, 421,173 Misc. 17 Y. 758,N. S. 2d 760 (Super.
1940), and felonies, see,Ct. restrictions on those ofconvicted

g., Application Ferguson,e. 1043,57 2d 2941041,Misc.of
174, 176 1968);N. Y. S. 2d Ct. Fitzsim­(Super. Danielson v.

mons, 232 Minn., 151,at 44 2d, 486;N. W. at State ex rel.
(1918)Eaton v. 140Schmahl, 219, 220,Minn. 167 N. W. 481

curiam).(per Powell,toPrior the sim­commentators were
g.,See,ilarly unanimous. e. 1W. Blackstone, Commentaries,

(S. 1803) (“[TJhese213 TuckerAppendix ed. asprovisions,
they whichrequire qualifications not,the constitution does

(eachbemay possibly §found to be 1 627nugatory”); Story
Member of is “an officer of theCongress union, hisderiving

andpowers fromqualifications constitution,the and neither
created by, dependent norupon, states”);controllable theby,
1 Kent, (3dJ. Commentaries on 228,American Law n. a ed.
1836) (“[TJhe toobjections the existence of suchany power

the of thepart[on States to add .qualifications . . tooare]
andpalpable to ofweighty admit any G. Mc­discussion”);

(4thCrary, (“ItAmerican Law of 1897)§Elections 322 ed. is
not forcompetent toany State add to or in mannerany
change the qualifications for a office,Federal as prescribed

theby Constitution or laws of the United States”); T. Cooley,
General (2dofPrinciples 1891)Constitutional Law 268 ed.
(“The Constitution and oflaws the United States determine
what shall be the qualifications for federal offices, and state
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fromnor take awayneither add toand laws canconstitutions
160the American ConstitutionBurdick, Law ofthem”); C.

that all(“It of the Constitution(1922) is the intentionclearly
that instrumentthe terms ofbynot disqualifiedpersons

office of Representative”);to the federalbeshould eligible
(“It no torighthave moreis clear that Statesid., 165 asat

than theyof Senatorsto the constitutional qualificationsadd
(“The422Warrento to those for Representatives”);have add

to fixin Congress qualificationsof all powerelimination
as theitselfof the Constitutionleft theclearly provisions

and uni­This impressiveof qualifications”).14sole source
indi­and learned commentaryof decisionsform body judicial

are formida­confronting petitionersthat the obstaclescates
ble indeed.

no ex-the containsthat ConstitutionarguePetitioners
thatandqualifications,state-addedagainstprohibitionpress
of aexercise73 is therefore an appropriateAmendment

restrictions on theto additionalreserved power placeState’s
for twomake. We disagreeits own voters maychoices that

the toFirst, that powerreasons. we concludeindependent
of theis the “original powers”not withinadd qualifications
Tenthreserved to the theStates, byand thus is not States

if somepossessed origi-even StatesSecond,Amendment.
in-area, that the Framersnal in this we concludepower

14 split, arguingwith thatrecently,More the commentators have some
Guzman,constitutional, see, g.,state-imposed limits e. Gorsuch &term are

Constitutionalitythe ofWill the Gentlemen Please Yield? A Defense of
Limitation, (1991); Hills, AState-Imposed Term 20 L. Rev. 341Hofstra

Terms,CongressionalState Limits on FederalDefense of Constitutional
(1991); Safranek,L. the of53 U. Pitt. Rev. 97 Term Limitations: Do Winds

Change Unconstitutional?, Creighton (1993),26 Rev. 321 andBlow L. oth­
not, see,arguing they g., Lowenstein, CongressionalAreers that are e.

Constitutional?, Policy (1994);Term Limits 18 Harv. J. L. & Pub. 1 Eid &
Kolbe, Constitutionality State-ImposedThe ofNew Anti-Federalism: The

Office, (1992);Congressionalon of 1Limits Terms 69 Denver L. Rev. Com­
ment, Initiative,Congressional byTerm Limits: Unconstitutional 67 Wash.

(1992).L. 415Rev.
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qualifi-tended the Constitution to be the ofexclusive source
Congress,cations for Members of and that the Framers

thereby any power qualifications.“divested” States of to add
“plan byThe of the convention” as illuminated the histori-

opinions,ourmaterials,cal and the text of the Tenth Amend-
powersment draws a basic distinction between the of the

newly powerscreated Federal Government and the retained
by pre-existing sovereignthe States. As Chief Justice Mar-

explained, necessary propershall “it was neither nor to de-
powers by powers pro-fine the retained the States. These

people peopleceed, not from the of America, but from the
adoptionof the several States; and after the of theremain,

they except theyconstitution, before,what were so far as
may abridged by Sturgesbe that instrument.” v. Crownin-

(1819).shield, 4 122,Wheat. 193
byThis classic statement the Ham-Chief Justice endorsed

reasoning planilton’s in The Federalist 32 of theNo. that the
contemplate “[a]nConstitutional didConvention not entire
completeconsolidation of the States into one national sover-

eignty,” only partialbut a consolidation in which “the State
governments clearly rightswould retain all the of sover-
eignty they bywhich had,before and which not,were that

exclusively delegatedact, to the United TheStates.” Fed-
32,eralist No. at 198. The text of the Tenth Amendment

unambiguously principle:confirms this

powers delegated“The bynot to the United States
prohibited bythe Constitution, nor it to the States, are

respectively,reserved to people.”the States or to the

frequently “[t]heAs we have unquestionablynoted, States
significantdo retain sovereigna authority. Theymeasure of

onlyso,do however, to the extent that the Constitution has
not originaldivested powersthem their and transferredof

powersthose to the Federal Government.” Garcia v. San
MetropolitanAntonio Authority,Transit 469 528,U. S. 549

(1985) (internal quotation omitted) (em-marks and citation
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States, 505 U. S.v. UnitedNew Yorkadded); see alsophasis
(1992).155-156144,

PowertheSource of
to addassertions, quali-the powertoContrary petitioners’

of sovereigntypowersof the originalis not partfications
Petition-to the States.reservedTenth Amendmentthat the

the nature ofmisconceivesargumentTenth Amendmenters’
“re-could onlythat Amendmentissue becausethe atright

As Story recog-before. Justicewhich existedserve” that
whichwhatsoever,exercise no powers“the states cannized,

the gov-of nationalof the existenceoutexclusively spring
tonot delegateconstitution doesernment, thewhich

what itreserved,it hasstate can thatsay,them. ... No
§627.Story1never possessed.”

ofthus echoes that Chief JusticepositionJustice Story’s
(1819).4 316v. Wheat.Maryland,in McCullochMarshall

that thethe theMcCulloch, argumentCourt rejectedIn
tostate taxpowersilence on the ofsubjectConstitution’s

the Statesthatchartered by Congress impliescorporations
federal instrumentalities.to tax suchhave “reserved” power

toanout, “original rightMarshall pointedAs Chief Justice
and“never theexisted, questiontax” such federal entities

Id., atsurrendered,it been cannot arise.” 430.whether has
(1868).46 In lan­Nevada, 35,6 Wall.See also Crandall v.

Chief JusticeStory’sthat Justiceguage argument,presaged
not the“This doesMarshall concluded: opinion deprive

4States of resources which they originally possessed.”any
Wheat., at 436.15

15Thus, 866-857,contrary suggestion, post,to atthe dissent’s Justice
first,Story only, proponentwas the or most influential of thenot even

principle powers despitethat certain are not reserved to the States consti­
Instead, opinion intutional as Chief Marshall’s McCul­silence. Justice

reveals, principle jurisprudenceof forpartloch that has been a our over
years.175
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respectWith setting qualificationsto for service in Con­
gress, rightno such existed before the Constitution was rati­

contrary argumentfied. The revolutionaryoverlooks the
character of the Government that the Framers conceived.

adoptionPrior to the of the Constitution, the States had
joined together under the Articles of Confederation. In that
system, “the States sovereignty,retained most of their like
independent together only bynations bound treaties.” Wes­

(1964).berry Sanders,v. 376 U. S. 91, After the Constitu­
presentedtional convened,Convention the Framers were

eventually adopted planandwith, a variation “aof, not
merely to amend the Articles of Confederation but to create

entirelyan new National Government with a National Exec­
Judiciary, Legislature.”utive, Id.,National and a National

adopting plan,at 10. In that the Framers a uni­envisioned
system, rejectingform national the notion that the Nation

creatingStates,was a collection of and instead a linkdirect
people thebetween the National Government and the of

g., Mississippi,e. 456See,United States. FERC v. U. S.
(1982) concurring judgment partin in742, 791 (O’Connor, J.,

(“Thedissenting part) permitted]and in . .Constitution .
the thedirect contact between National Government and

citizen”). rep­Government,individual In that National
primary allegiance peopleresentatives owe not to the of

StorypeopleState,a but to the of the Nation. As Justice
Congress theobserved, each Member of is “an officer of

deriving qualificationspowersunion, his and from the consti­
by, dependent upon,neither created nor controlla­tution, and

by, Those owe their existence andble the states. .. . officers
portion,of the ofwhole,functions to the united voice not a

§627.Storypeople.” Representativesof the 1 and Sena­
tors are as much officers of the entire Union as is the Presi­

just right, more,dent. States thus “have as much and no to
prescribe qualifications representative, theynew for a as

president.... original prerogativehave for a It is no of state
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presidentrepresentative, orpower appoint senator,aato
Ibid.16for the union.”

gen-the Framers’reflectsConstitutionthat thebelieveWe
byapproach articulated Jus-agreement laterthewitheral

provides:example, 1, “EachStory. I, §5,Art. cl.tice For
Judge Qual-andElections, Returnsof thetheHouse shall be

oftext the ConstitutionTheof its own Members.”ifications
saypeople finalrepresentatives thegives of all thethethus
anyrepresentatives ofqualifications of thejudgingin the

it statesfalters whenthe dissentreason,thisone ForState.
peo-sayGeorgia thepeople over whomhave noofthat “the

Congress.”representple them intoselectof Massachusetts
Post, at 859.

support ourfurtherof the ConstitutionTwo other sections
Story’sconsistent withFirst,vision.of the Framers’view
repre­provides ofthat the salariesConstitutionview, the

paidby out ofLaw, and“be ascertainedshouldsentatives
§Treasury I, rather than6,Art.States,”the Unitedthe of

salary provisionsby thereflect viewTheindividual States.
people,allegiancerepresentatives to andtheowe theirthat

governingprovisions elec­theSecond,to the States.not
understanding powersthat overFramers’tions reveal the

delegated to,had be ratherfederal officers tothe election of
surelyby, Itthe is no coincidencethan reserved States.

provides one of the fewthat the of federal electionscontext
requires byexpressly actionin which theareas Constitution

namely “[t]heStates, Times,that Places and Manner ofthe
holding Representatives, shall befor Senators andElections

16 provision by legis­The for election of Senators the stateConstitution’s
latures, §3, 1, entirelyI, cl. with view.see Art. is consistent this The
power legislatures expressof state to elect Senators comes from an dele­

Constitution,gation powerof thefrom and thus was not at all based on
aspect course,original power. adoptionsome of state Of with the of the

Amendment, powerSeventeenth state over the election of Senators was
eliminated, Senators, Representatives,and directly bylike were elected

people.the
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prescribed by Legislaturein each State the Art.thereof.”
duty parallels dutyI, §4, 1. Thiscl. the under Article II

appoint, Legis­that “Each State shall in such Manner as the
maylature direct,thereof a II,Number of Electors.” Art.

§ express delegations power1, cl. 2. These Clauses are of
respectto the States to act with to federal elections.17

previous recognitionThis conclusion is consistent with our
power regulatethat, in certain limited contexts, the to the

system powerincidents of the federal is not a reserved of
delegated byStates,the but rather is the Constitution.

rightThus, we have noted that “[w]hile, sense,in a loose the
representatives Congress spokento vote for in is sometimes

rightof as a states,derived from the . . . this statement is
only byintrue the sense that the states are authorized the

§legislate subject provided byConstitution, to on the as 2 of
(1941).Art. I.” Classic,United States 299,v. 313 U. 315S.

(1920) (“[T]heSmith,Cf. Hawke 1,v. No. 253 221,U. S. 230
power ratify proposedto a amendment to the Federal Con-
stitution has its source in the Federal The actConstitution.

by authorityof ratification the State derives its from the
peopleFederal Constitution to which the State and its have

assented”).alike
In recognized, electingas representa-short, the Framers

Legislaturetives right, arisingto the National was a new
from the Constitution itself. The Tenth Amendment thus
provides concludingno possessbasis for that the States re-

power qualificationsserved to add to those that are fixed in
anythe power quali-Constitution. Instead, state to set the

membershipfications Congressfor in must derive not from
powersthe reserved sovereignty,of state but rather from

delegated powersthe sovereignty.of national In the ab-
anysence of delegationconstitutional powerto the States of

qualificationsto add to those enumerated in the Constitution,
powersuch a does not exist.

17The Clauses also reflect the idea that the Constitution treats both the
President and CongressMembers of as federal officers.
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PowerThe Preclusion Stateof
partpossessed theiras ofthatbelieved StatesEven if we

qualifica-congressionaloriginal powers overcontrolsome
the relevantConstitution,of theand structuretions, the text

princi-importantly, the “basicmostmaterials, and,historical
thesystem” thatples all demonstratedemocraticof our

preclude the StatestointendedwereClausesQualifications
theexercising any power fix as exclusiveand tosuchfrom

qualifications in the Constitution.
byanalysis thewas undertakenhistoricalof theMuch

supra, how-is,Thereat 789-793.in Powell. SeeCourt
directlypertains tothathistorical evidenceever, additional

though perhaps notpower evidence,Thatof the States.the
unavoidablyPowell,in leadsthat reviewedextensive asas

power to addlack thethe Statesconclusion thatto the
qualifications.

DebatesThe andConvention Ratification
the Framers’evidence indicatesavailable affirmativeThe

setting qualifications.ofin thethat have no roleintent States
Repre-dealingPaper the House of52, withIn Federalist No.

“qualifications of the elec-theMadison addressedsentatives,
Madi-52,Federalist at 325.and the The No.tors elected.”

uniformitydifficulty achieving in theinson first noted the
qualifications Framers’resulted in theelectors,for which

only qualificationsrequire for federalthedecision to that
as those for state electors. Madisonelectors be the same

satisfactory everyargued a “must be tothat such decision
alreadystandard es-State, because it is comfortable to the

may by the itself.”tablished, established,or which be State
explicitly contrasted the stateId., at Madison then326.

qualifications ofelectors with the lackcontrol over the of
qualificationsstate control over the of the elected:

being carefullyqualifications elected,“The of the less
properly by constitutions, andand defined the State

being susceptible uniformity,at the same time more of
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have been andconsideredvery properly regulated by
the A theconvention. of United Statesrepresentative
must be of of havethe must beenage twenty-five years;

States; atmust,seven a citizen of the United theyears
of an of hetime his election be inhabitant the State is

and,to the time of his service mustrepresent; during
in no office under thebe United States. Under these

limitations,reasonable the door of this of the fed­part
iseral to merit of everygovernment description,open

old,whether native or whether or andadoptive, young
or or towealth,towithout poverty any particu­regard

Ibid.18of faith.”lar religiousprofession

18 para­on thisinterpretationa novel andplaces implausibleThe dissent
Madison asits entire the dissent readsanalysis,withgraph. Consistent

mini­of Clauses was to setQualificationsthe thepurposethat solesaying
sending incompe­the fromthat would Statespreventmum qualifications

words, thein other Madison viewedCongress;torepresentativestent
ofpartdoor to this thefrom theopeningthe StatespreventingClauses as

atwidely.too See 900-902.post,federal service
First,reading.No. 52 belies the dissent’sof The FederalistThe text
[were]. . .of the electedqualifications“[t]hethatemphasizedMadison

would beuniformity.” emphasis uniformityHis onsusceptiblemore of
repre-States create for theirenvisioned that wouldanomalous if hequite

Second, Madisonthe idea thatqualifications.ofpatchworkasentatives
doors to serviceopenStates would the nationalconcerned thatwas in fact

that theemphasizingwith Madison’sentirelyis inconsistentwidelytoo
description,. to ofopen everydoor . . meritkept “theConstitution

old, toregardandyoungor whether or withoutadoptive,nativewhether
Theof faith.”particular profession religiouswealth, anyor toorpoverty

52,No. at 326.Federalist
have beenpossiblynotthat “Madison couldarguesthe dissentFinally

repre-theirsetting high forunduly qualificationsforthe Statesrebuking
901, com-and that Madison’ssuggestsatpost,in Congress,”sentatives

setting undulyof forthe Statesimplicitnot reflect “an criticismments do
barriers,” Though the dissentdisagree.902. Wehigh post, atentrance

byof state-imposed qualificationsthe extensivenessto minimizeattempts
on to Con-delegatesStates imposedon the thatfocusing qualifications

they imposed legislators,on state theagethe restrictions thatgress and
the of prop-attention to abundanceneglects appropriatedissent to give

on statequalifications imposedthat Stateserty, religious, and other
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No. 57:Federalistemphasized idea in ThesamethisMadison
Everypopularobjects choice?ofare to be the“Who

may esteemhim to therecommendmeritwhosecitizen
qualificationcountry. Nohisofand confidence of

professionreligious or civilwealth, birth, faith, ofofof
disappointjudgment theorpermitted to theis fetter

atpeople.” 57,The Federalist No.theinclination of
added).(emphasis351

governing federal elec­provisions in the ConstitutionThe
power tolackintent that Statesthe Framers’confirmtions

qualifications. diverse in­feared that theThe Framersadd
Legisla­the Nationalunderminewouldterests of the States

provisionsthey adopted to minimizeintendedture, and thus
possibility with federal elections.state interferenceofthe

againstexample, federal elec­preventto discriminationFor
§ quali­required 1,I, 2,Art. cl. that theintors, the Framers

as for statethe same thoseelectors befor federalfications
allowing to differentiateStatesnoted,Madisonelectors. As

qualifications electorsand federalfor statebetween the
govern­dependent on the Staterendered too“would have
oughtgovernment towhichthat branch of the federalments

people 52,dependent The Federalist No.on the alone.”be
though givingSimilarly, the§4, 1,in cl.I,Art.at 326.

regulate “Times, Places and Man­to thethe freedomStates
safeguardholding aFramers createdElections,”ner of the

“bygiving Congress poweragainst by the tostate abuse
Regulations.” The de­Law make or alter such Convention

overridingmake the Framers’ concern wasbates clear that
potential power thefor abuse of the to setthe States’

detail, 823-826,infra, nearlyAs in some atelected officials. we describe
manyevery qualifications, religiousStates hadpropertyState had and

limits, surelyqualifications, qualifications.term or other As Madison rec-
prohibition, qualificationsognized, without a constitutional these could be

applied representatives.to We read Madison’s commentsfederal cannot
“open rejectionthe anythingon door” of the Federal Government as but a
“unduly byhigh” imposedof the barriers States.
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“Times, Places and Manner” of elections. Madison noted
“[i]t impossible mightthat was to foresee all the abuses that

discretionary power.”be themade of 2 Farrand 240. Gou­
mightverneur Morris feared that “the falseStates make

provisionsand make newreturns then no for elections.”
RutledgePinckneyId., at 241. When Charles and John.

congressional safeguard,to strike the the motionmoved
soundlywas at 240-241. As Hamilton laterId.,defeated.

“Nothing that exclusivecan be more evident than annoted:
government,power regulating for nationalof elections the

legislatures, the exist­of the would leavein the hands State
entirely mercy.” The Federalistence the at theirof Union

ibid, (one Times,justification foralso59,No. at 363. See
“[i]f humor toare in aClause is that wePlaces and Manner

presume them onpower,presume it is as fair toabuses of
part of thegovernments thepart as onthe of the State

general government”).19
representativessalarythe ofdiscussion ofThe Framers’

raised,was firstthe issueWhenreveals similar concerns.
becongressional compensation shouldargued thatMadison

legisla-Constitution, left to statethe rather thanfixed in
improper de-an“it would createbecause otherwisetures,

George agreed, notingpendence.” 1 Farrand 216. Mason

19 Framers’today by that theholding arguingattacks ourThe dissent
by legisla­“stateadoptedto measuresonlyof the States extendeddistrust

Post,themselves.”tures,” byto “theadopted peopleand not measures
(“These did notpresumablydelegatesat also at 889-890post,889. See

from theirCongressofto be able to tell Memberslegislatureswant state
added).vote) and ofnoveltyThe(emphasis expansivenesstoState” how

ease thataware noastonishing. We are ofquitethe attack isdissent’s
a the Federalvaliditythe of state law undersuggesteven thatwould

bylaw passedat all whether the state wasondependConstitution would
ofamendment thedirectly throughtheby peoplethe state orlegislature
in ourIndeed, Quite simply,has sono party argued.state constitution.

the stateview, passed bybetween state legislationthe dissent’s distinction
isstate amendmentpassed byand constitutionallegislature legislation

fixed, mayare and notThe in the Constitutionqualificationsuntenable.
legislatures.or theirbybe altered either States
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provisionmight reduce theparsimony of the States“thethat
fitquestion mostnot who werebethe wouldlow that...so

willing Ibid.to serve.”who were mostbutchosen,to be
reopened, Nathaniel GorhamlaterwasWhen the issue

the Statematter tonot to refer thethat “wishedhestated
always paring suchinLegislatures down salarieswerewho

capablekeep of exe­men mostout of officesas toa manner
cuting 372. Edmund Ran­Id.,of atthem.”the functions

pay“[i]f membersdolph agreed to thethe werethat States
Legislature, dependence createdNational] would beaof the

KingSystem.” Ibid. Rufusthe wholethat would vitiate
dependence“urged danger creating States,”on thethe of a

pay“[t]hose mas­are thewhoibid., and noted thatHamilton
paid,” at 373. The Conventionid.,who areof thoseters

powerultimately Congress itsagreed to setvest in theto
§compensation. I, 6.20own See Art.

light wouldFramers’ concern that StatesIn of the evident
they nottry Government, couldthe Nationalto undermine
qualifications.power to setto have theintendedhave States

consequences petition-ofIndeed, one of the more anomalous
supremacyargument accepts over theers’ is that it federal

places,determiningprocedural aspects andtimes,theof
allowing the carte blanchemanner of elections while States

respect qualifications for member-with to the substantive
ship Congress.in

the dis­The dissent nevertheless contends that Framers’
pre­respect nottrust of the with to elections doesStates

adopting eligibilitypeoplethe the re­clude of States from
quirements help post, atto narrow their own choices. See

post, however,888-889. the dissent at theconcedes, 893,As
unquestionablyFramers thewere concerned that States

simplywould not hold for federal andofficers,elections
gave powerCongresstherefore Framersthe the to “make

20 reject allowingThe to proposalFramers’ decision a to recallfor States
20, 217,their own 1representatives, see Farrand reflects these same

concerns.
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regulations.or alter” state election Yet under the dissent’s
approach, exactlythe States could achieve the same result
by simply setting qualifications sufficientlyfor federal office
high qualifications.that no one could meet those In our

provideview, it is inconceivable that the aFramers would
specific provisionconstitutional to ensure that federal elec­

allowingtions would be held while at the same time States
by ensuring'meaningless simplyrenderto those elections

qualifiedthat no candidate could be thefor office. Given
potentialFramers’ wariness over weabuse,the for state

specification qualifications inmust conclude that the of fixed
prescribetext uniformthe constitutional was intended to

preclude by Congress orrules that would modification either
the States.21

I,the Framers’ intent in Art.We find further evidence of
§ Judgeprovides: ofHouse shall be the5, 1,cl. which “Each

Mem-of its ownElections,the Returns and Qualifications
ulti-tribunal withI, §5,That Art. vests a federalbers.”
fullyauthority qualificationsjudge isto a Member’smate

understanding qualificationsthosewith the thatconsistent
but not with the under-Constitution,are fixed in the Federal

they bystanding the If thethat can be altered States.
right prescribe qualifications—had the to additionalStates

21 ofprovisionsthese the Constitu­arguments concerningThe dissent’s
889-895,tion, reinforce our that the constitu­simply argumentsee atpost,

the basic fearsurrounding elections all reveal Framers’provisionstional
ForLegislature.act to undermine the Nationalmightthat the States

concedes, the Framers feared that States wouldas the dissentexample,
representative.the votes of theirthe control over salaries to influenceuse

Times,theat the dissent concedes thatSimilarly,See 889-890.post,
States wouldthe Framers’ fear thatPlaces and Manner Clause reflects

at 894. We believe thatpost,conduct federal elections at all. Seenot
understatesprovisions considerablythe dissent’s of the at issuereading

However, even under the dissent’sthe extent of the Framers’ distrust.
re­reading provisions, unquestionablyof the the text of the Constitution

elections,veals the Framers’ distrust of the States and thusregarding
evidence our view that theprovides powerful supporting qualifications

inestablished the Constitution are exclusive.
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educational, or professional qualifications—such as property,
theprovidestate law wouldtheir own representatives,for

As we con-a Member’s eligibility.standard for judging
(1875),590 federalin 20 Wall.cluded Murdock v. Memphis,

federal tribunalsare answered finally bygenerallyquestions
be thefederal law “shouldbecause which ondependrights

should be uni-and “their constructioneverywhere”same
ofId., concerningat 632. The judging questionsform.”
not, however,is normallywhich on state lawdependrights

id., at The Consti-to federal tribunals. See 636.assigned
owneach to be the of itsjudgetution’s for Houseprovision

thus further evidence that the Fram-providesqualifications
thosebelieved that the source ofprimary qualificationsers

be federal law.would
in the ratifi­also find the absenceWe compelling complete

todebates of assertion that States had theany powercation
In the whetherdebates,add thosequalifications. question

“rotation,”term was a source oflimits, majorto orrequire
The draft that was submit­of the Constitutioncontroversy.

Inted for ratification contained no for rotation.22provision
in to Arkansas’ Amend­that echo thearguments preamble

condemned the absence of73,ment of ratificationopponents
a rotation that “there is no doubt thatrequirement, noting
senators will hold their office and in this situa­perpetually;
tion, of theirmust lose their andthey necessity dependence,
attachments to the Even of ratifica­people.”23 proponents

22 proposal requiringA proposedrotation for Members of the House was
Convention, 20, unanimously,at the see 1 Farrand but was defeated see

id., anyat 217. There is no eitherrecord of debate on occasion.
23 (N. Smith).Y., id.,2 Elliot’s Debates 309-310 See also at 287-288

(N. (SenatorsY, Livingston) enjoy security re-election,G. will “a of their
long they please. situation,as apt forgetas ... In such a men are to

habits____Thedependence, sympathy,their lose their and contract selfish
only class,senators will associate with men of their own and thus become

strangers id., (Mass.,to the people”);condition of the common at 30-31
Turner) (“Knowing to,the designing pronenumerous arts that men are to

election, themselves,secure their perpetuate my heartyand it is wish that
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tion about in­concern the “abandonment inexpressed every
ofstance of the in At severalnecessity rotation office.”24

conventions,ratification amendmentsparticipants proposed
that havewould rotation.25required

The Federalists’ to those criticisms andresponses propos-
issue,als the ofaddressed merits the rotationthatarguing

was theincompatible with to Aspeople’s right choose. we
above,noted Robert Livingston argued:

(“[W]emay for”); id., (Mass.,provideda rotation be Kingsley)at 62 are
deprived elections, rotation,of annual have no and cannot recall our mem-
bers; masters, servants”);ourtherefore federal rulers will be and not Sam-

Bryan, I,” Independent (Phil., 5,1787),uel “Centinel Gazetteer 1Oct. De-
(B. 1990) (hereinafter52,bate on the Constitution 61 Bailyn Bailyn)ed.

(“[A]s by rotation,is maythere no exclusion for[Senators] be continued
life, which, from influence,their extensive means of would follow of
course”); (Dec. 11,George 1787),Letter from Lee toTurberville Madison

477,Bailyn (“Why1 479 truely republican forcingwas not that mode of
sovereignsthe Rulers or theof states to mix after Periods withstated

people again observed”); Mercy Warren,the Otis “A Columbian Patriot”—
(“There(Boston, 1788), 284,292Bailyn2 provision rotation,Feb. is no afor

any thing preventnor perpetuityto the of office in the same hands for
By neglectlife.... this we the advantageslose of that to thecheck over-

bearing office,of by renderinginsolence which him ineligible at certain
periods, keeps the in equilibrio,mind of man teaches him the feelingsand
of governed”).the

24 20, 1787,Letter of Dec. from Thomas Jefferson to Madison. 1James
id., 209, 1814,at 211. In private letter,in another expressedJefferson

opinionthe that the States had not the power imposeabandoned to term
31,limits. 1814,See Letter of Cabell,Jan. Joseph Writingsto C. in 14

(A. 1904).of LipscombThomas Jefferson 82 Thoughed. notedhe that
his onreasoning “appearsthe matter sound,”to beme to went onhe to
note:
“but, on change view,so recent a of requirescaution us not to be too
confident, and that we admit this to be one of the questionsdoubtful on
which honest men may differ with purest motives;the of and the more
readily, as we find Id.,we have differed from ourselves on it.” at 83.
The text of responseJefferson’s clearly the suggestionbelies dissent’s that
Jefferson “himself did not entertain serious doubts of its correctness.”
Post, 874,at n. 14.

25 40,See n. infra.
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ought representjudgespeople who tothe best“The are
tell whomthem, to themand controldictatethem. To

rights.abridgethey their naturalelect, is tonotshall
species 2of ostracism.”is an absurdThis rotation

292-293.Elliot’s Debates

representatives’argued forSimilarly, needthat theHamilton
mandatory ef­was the morerotationthanratherreelection

responsive people,representativesway keep thetotofective
quit letstation,his“[w]hen man knows he mustabecause

chieflymay, tohis attentionit he will turnbe whathis merit
atId., 320.26own emolument.”his

Regardless of debate overside has the better theof which
striking in extensivenowhere theit most thatrotation, is

any by eitherwe statementhave founddebatesratification
opponent theproponent that draft consti-of rotationor ana

repre-requirepermit to rotation for theStateswouldtution
participants in theIf theof their own citizens.sentatives

authorityretainedthat the thehad believed Statesdebate
impose thatit is inconceivable the Federalistslimits,termto

response argumentsthis to thenot made obviouswould have
pro-rotation inabsence an otherwiseforces. Theof the

any suggestionfreewheeling theof that States haddebate
qualificationspower impose unquestionablyto additional

understandingthe common that Statesreflects Framers’
power.lacked that

that States add addi­short,In if it had been assumed could
qualifications, assumption providedwouldtional that have

argumentspowerful beingthethe basis for a rebuttal to
intelligent experiencedfailure of and advo­advanced. The

argument general agree­cates to this reflect autilize must

26George Washington argument:made a similar
power always People.“The under the Constitution will be in isthe It

purposes,entrusted for period,certain defined and for a certain limited to
representatives chusing; contraryof their own and whenever it is executed

Interest, wishes,agreeable can,to their or not to their their Servants and
undoubtedly be, 305,will 1 Bailynrecalled.” 306-307.
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tounsound,ment that was and that theits premise power
one that the Constitution denied theadd wasqualifications

States.27

to conten­supportforth several other theirarguments27 Petitioners set
debates reveal that the qualifica­that the Convention and ratificationtion

Wenot to be exclusive.Qualificationsin the Clauses were intendedtions
persuasive.find none of these

who wasRandolph,the notes of EdmundPetitioners first observe that
Detail, of theearlyreveal that an drafta member of the Committee of

provided:ClauseQualifications
(a) twenty-five yearsofageof shall be thedelegates“The qualifications

least, (and qualificationstheseany person possessingand citizenship:at
omitted).(footnote1392 Farrandmay except).”be elected

material fromparentheticalthe of thePetitioners that deletionsuggest
Qualificationsnot intend thethat the Framers didthe Clause suggests

First, no evi-there isreject argument.We thisClause to be exclusive.
Con-to thepresentedin notes was everRandolph’sthat the draftdence

the viewsvention, Clause tells us little aboutthe deletion of theand thus
Moreover, that the Conven-assumingevenas a whole.of the Convention

isdraft, without commentlanguageof thethe the deletiontion had seen
9,Dickinson, see n.suggested bybelief—asas consistent with aat least

that the lan-a concernas withlanguage superfluousthe wasswpra —that
argu-ingeniousto the rathercontraryFinally,inappropriate.wasguage

887-888, irrele-it seems to usdissent, atpost,in the seement advanced
comparable parentheticalnot include ain didquestionthe draftvant that

thatcontemplatedthe draftbecause“elected” Senatorstoreferringclause
election.bychosen popularwould not beSenators, Representatives,unlike

in the Committee’sthat the inclusionargumentmerit to theNor is there
property qualifica-to addeach Houseallowingprovisionfinal draft of a

today.179, holdingwith ourtions, somehow inconsistent2 Farrand issee
forqualificationsthat theFirst, holdingouris no conflict betweenthere

in the Constitutionand a provisionin Constitutionare fixed theCongress
Indeed, analy-whythat is ourfor property qualifications.itself providing

contained in the Constitu-disqualificationswith the othersis is consistent
impo-the2, simply prohibitsThe Constitutionsupra.See n.tion itself.

are notof additional thatCongress qualificationsorbysition either States
course,Second, propertyof thein the text of the Constitution.contained

Framersdeleted, further evidence that thethusprovision providingwas
would exclude the most able citizenswanted minimize the barriers thatto

in the National Government.from service
Arkansas also that theParty argues negativeofRespondent Republican

that were not meantsuggests theyof the Clausesphrasing Qualifications
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ExperienceCongressional

qual-state-imposedexperiencesubsequentCongress’ with
general consensustheprovides offurther evidenceifications
Powell, we exam-power Inin this area.lack of stateon the

during 100the firstexperience thatand notedined that
powerstrictly“Congress tolimited itsyears existence,itsof

qualifications to those enumeratedjudge its membersofthe
Congress first con-S., at 542.395 U.in the Constitution.”

challenge to theawhen it facedissue in 1807fronted the
RepresentativeMcCreery, fromqualifications aof William

residency require-satisfyallegedly aMaryland did notwho
recommending that Mc-imposed by Inthat State.ment

Report onCreery House Committeeof theseated, thebe
Elections noted:

“ proceeded the Constitu­to examine‘The committee
them, andtoto the case submittedwith relationtion,

qualifications therein deter­members arethatfind of
authorityreserving any theto Statemined, without

quali­Legislatures change, thoseto,add or diminishto
Congressby is con­instrument,and thatthat,fications;

prescribedqualificationsjudgesole of thestituted the
obliged agreeablyby to the Consti­and are to decideit,

quoting542,atPowell, S.,395 U.tutional rules
added).28(1807)Cong. (emphasis87117 Annals of

on Elections elabo-The of the HouseChairman Committee
duringrated debate:

Party ofRespondents Republicanto be exclusive. Brief for Arkansas
Powell, S.,argument firmly rejected in 395 U.et al. 5-6. This was see

73; 422, 1,637-539, we needat and n. see also Warren n. and see no to
revisit it now.

28 recognizeWe “Committee of Elections were not unanimousthat the
sentiments,” “minority rightin these and that a advocated the of the State

Legislature prescribe qualificationsto additional to the members from the
(1807).respective Cong.States.” 17 Annals of 873
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“ ‘The qualifica-Committee of Elections considered the
tions of members to unalterablyhave been determined
by the changed byConvention,Federal unless an au-
thority equal to that which theframed atConstitution

Legislaturesfirst; that neither northe State the Federal
authority qualifications,are vested with to add to those

”change 542-543,to Powell, S.,so as 395 atthem.’ U.
(1807).quoting Cong.from 17 ofAnnals 872

congressionalPowell, over theAs we noted in the debate
to focus the “narrowcommittee’s recommendation tended on

standingpower quali-to theissue the of the add toof States
Constitution,” S., at 543.set forth in the 395 U.fications
did vote on the committee’sHouse, however,The whole not

only simple “Re-Report, on a resolution:and instead voted
McCreery in thisis entitled to his seatsolved, That William

(1807).Cong. resolutionThat17 Annals of 1238House.”
bypassed to Ibid.a vote of 89 18.

may inconclusive,commenta-Though the Debate beHouse
McCreeryseatingapparently the oftime viewedtors at the
qualifica-power addthe lack of toconfirmation of States’as

Josephexample, Cabell, Thomasin letter toFor ations.
qualificationsargument that add newthe “tonotedJefferson

alterationas much anthe would beof Constitutionto those
I think thethen added: “And sothem”;to heas detract from

Congress case;Representatives in someof decidedofHouse
ofLetter Jan.from Baltimore.”I that of a memberbelieve

Writings Thomas Jef-Joseph Cabell, in 14 ofto C.31, 1814,
1904).(A. Lipscomb ed.82ferson

years prior Powell,to commenta-Similarly, for over 150
theseating McCreery expressionan ofasthe oftors viewed

qualifica-not add to thethat couldview of the House States
example, re-Thus,in the forestablished Constitution.tions

noted,ferring McCreery debates,to the one commentator
[and“By case,in this that in contestedthe decision another

haveelection], it seems to have been settled that the States
right require qualifications members,not to from differenta
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constitution.”thebyfrom, to, prescribedor in addition those
(M. &in 171 ClarkeCongressof ElectionsCases Contested

1834) commenta-in Other(emphasis original).HallD. eds.
g., Paschal, TheSee, G.e.similarly.incidenttors viewed the

(1876) (citing McCreery66of the StatesUnitedConstitution
havingConstitutionthat “[t]hethe propositionto support

members, qualifica-no additionaloffixed the qualifications
States”) inthe (emphasisbe bycan requiredtions rightfully

(4th§323Law of ElectionsAmericanMcCrary,G.original);
1897) “A lawstate requiringandMcCreery stating(citinged.

in a particularin shall residea Congressthat Representative
is chosenfrom which hedistrictand within thecountrytown

on theSutherland, Notesvoid”);and W.is unconstitutional
(1904)40 (citing McCreeryof theConstitution United States

“[tjhis clause fixes the qualifica-statement thatto support
concerned,is and noactiontions of members so far as state

state”);the C.can be required byadditional qualifications
(1922)160Burdick, (citingof the American ConstitutionLaw

that state-imposedtheMcCreery to support proposition
effective”). Fi-not to be“limitations have been held ...

the ofseatingit that in Powell we viewedis clearnally,
that the qual-the acknowledgmentas House’sMcCreery

S.,See 395 U.ifications in the were fixed.Constitution
at 542-543.

The with state-imposed qualificationsSenate experience
In for the1887,further our conclusions. example,supports

of West thedespiteSenate seated Charles Faulkner Virginia,
that of pur-fact a the West Constitutionprovision Virginia

to render him to serve. The Senate Com-ported ineligible
mittee on and Elections concludedunanimouslyPrivileges
that “no can to the office ofprescribe anyState qualification
United inStates Senator in addition to those declared the
Constitution of 1,the United States.” S. No. 50thRep.

(1887).1st 4 TheSess., Senate Committee on RulesCong.,
and theAdministration reached same in 1964conclusion
when faced with toa Pierre who hadchallenge Salinger,
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Seeappointed from California.serve as Senatortobeen
(“ItCong., well settledSess., 5 isRep. 2d1381,88thNo.S.

by the U. S. Constitutionqualifications establishedthat the
exclusive, and a Stateareoffice of U. S. Senatorthefor

statutory provisions, to oraddby orcannot, constitutional
qualifications”).enlarge upon those

“congressionalPowell,recognize, in thatwe didasWe
precedential valuethat thepractice andbeen erratic”29has

“quite Powell,limited.”congressional cases isexclusionof
lendincidentsNevertheless, those545-546.S.,U. at395

today.support we reachto the result

PrinciplesDemocratic
quali-imposepowerthe tolackconclusionthat StatesOur

principle ourof“fundamentalthe samevindicatesfications
recognized Powell,democracy” inrepresentative that we

they pleasepeoplenamely, choose whomshouldthat “the
(internal quotation marksgovern Id., at 547them.”to

omitted).
recognized anthatearlier, the Powellnoted CourtAs we

Legislatureegalitarian the Nationalelection toideal—that
providedpeopleopen a criticalall ofbe toshould merit —

egalitarianThisstructure.foundation for the constitutional
throughout In Thethe constitutional debates.echoestheme

example, wrote:57, for MadisonFederalist No.
Everyobjects popularare to be the of choice?“Who

may him to the esteemcitizen whose merit recommend
country. qualification ofof his Noand confidence

professionreligious faith, or of civilwealth, birth,of of
judgment disappointpermitted or theis to fetter the

people.” 57,Federalist atinclination of the The No.
351.

Similarly, persuadehoping to voters in York that theNew
ratified, Stevens, Jr.,should be wrote:Constitution John

29See, Powell, S.,g., (noting examples).e. 395 U. at 544-546
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world,in theexistedhas everGovernment, yetthat“[N]o
ranks, for theof allfield, to individualsaaffords so ample

who hasNo manand abilities....of talentsdisplay political
1needwill, despair.”be what ithis situationmerit,real let

“whilethat,notedAnd Timothy Pickering492.487,Bailyn
certain degreesprescribeof the state constitutionsseveral

offices,for thisqualificationsof as indispensableproperty
the door wide openthe U. S. throwswhich foris proposed

every ofthe confidenceman whothe of enjoysfor entrance
to C. Tilling-­Letter from T. Pickeringhis citizens.”fellow
in(Dec. 289,290 original).30124,1787), (emphasisBailynhast

elec­same obstacle to opentheposeAdditional qualifications
so val­ideal,Thetheir source. egalitariantions whatever

to the sameFramers, degreeis thusued theby compromised
as thosebyStatesbyimposedadditionalby qualifications

by Congress.imposed
asqualifications,believe that state-imposedweSimilarly,

under-wouldmuch as imposed qualifications,congressionally
in that ancritical idea Powell:recognizedmine the second

to vote foris the of theright peopleofaspect sovereignty
isthe source of the qualificationwhom wish.they Again,

the restrictiveof little moment in assessing qualification’s
impact.

restrictions, unlike the congression­Finally, state-imposed
Powell,in a thirdrestrictions at issue violateally imposed

that to chooseidea central to this basic theprinciple: right

30 (it “improper any2See also Farrand 123 is that man of merit should
subjected Republicbe to disabilities in a where merit was understood to

rewards”)trust, (Dickinson);great publicform the title to honors & The
(“There36, strong everyare inFederalist No. at 217 minds walk of life

superior disadvantagesthat will rise to the of willsituation and command
merit, only theythe tribute due to their not from the classes to which

particularly belong, society general.but from the in The oughtdoor to
all”)equally open (Hamilton); Webster, America,”be to N. “A ofCitizen

(Phil., 17,1787), 129,142Bailyn (“[M]oney requisite—Oct. 1 is not made a
placesthe of wisely open persons agesenators are left to all of suitable
merit”).and
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people.belongs to theStates, butrepresentatives to thenot
“greatrecognized andthethatFramersstart, theFrom the

princi­“thewasofthe Articles Confederationvice” ofradical
inGOVERNMENTS,orple for STATESof LEGISLATION

andCAPACITIES,or COLLECTIVEtheir CORPORATE
whomofcontradistinguished from the INDIVIDUALSas

(Hamilton).at 108they 15,No.The Federalistconsist.”
importantperhaps contribu­mosttheirFramers, inThus the

responsibledirectlya Federal Governmentoftion, conceived
people, andpower over thepeople, possessed directoftheto

g.,people.by See, e.directly, by but theStates,notchosen
implemented idealthissupra, FramersTheat 802-804.

beginning ofclearly provision, theextant fromin themost
Rep­House ofof theRepublic, for the Membersthat callsthe

Peoplebyevery theYearsecondto be “chosenresentatives
Following theI, cl. 1.§2,Art.several States.”of the

ideal1913,in thisadoption Amendmentof the Seventeenth
Congress ofThefor the Senate.to electionswas extended

of nationsconfederationtherefore, is not aStates,the United
by appointedsovereigns representedseparate arein which

representativesbody composeddelegates, ofbut is instead a
observed:people. MarshallAs Justice Johnof the Chief

emphatically,government Union, then, is,...“The of the
truly, government people. in sub­In form andof theand a

bygrantedpowers arethem. Itsstance it emanates from
directly for theirthem,on andto be exercisedthem, and are

Maryland, 404-405.31Wheat.,4 atv.benefit.” McCulloch
people,people, by“government for thetheis a of theOurs

(1863).people.” Gettysburg AddressLincoln,A.

31 (No. (“The(1920)1), 221, Constitu­Cf. Hawke v. Smith 253 U. S. 226
and, dulyby the whenpeople,tion of the United States was ordained

States”).ratified, peopleit became the of the of the UnitedConstitution
(“WeConst.,Compare People”), with The Articles ofU. S. Preamble the

(“weConfederation, Delegatesreprinted Bailyn signedin 2 926 the under
States”).of the
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theyprinciple when dis-Framers deemed this criticalThe
example, duringqualifications. debatesFor the oncussed

residency requirements, House,noted that in the “theMorris
represented.”large, 2 Farrandpeople States,not the areat

(footnote omitted). Similarly,(emphasis original)in217
formingGeorge the Framers “were aRead noted that

regulationGov[ernmen]tNati[ona]l and such a would
people.”correspond little idea that we were onewith the

Ibid, (emphasis original).in “enforced theJames Wilson
Ibid.same consideration.”

views, the constitutional structurewith theseConsistent
paidsalary nationalto be from theprovides for a uniform

treasury, in federal elec-a limited roleallows the butStates
withchecks on state interferencemaintains stricttions, and

providesprocess. alsoThe Constitutionelectionthe federal
representativesqualifications of each Stateof thethethat

by entirejudged representatives of the Nation.thebewill
body repre-a uniform nationalthus createsThe Constitution

single people.senting of athe interests
qualifi­Permitting to formulate diverseindividual States

patchworkin arepresentatives would resultfor theircations
uniformityunderminingqualifications, and thetheof state

soughtandcharacter the Framers envisionedthatnational
Maryland, atWheat.,4 428-­Cf. v.to ensure. McCulloch

(“Those by particulargiven peoplethe of ameans notare429
legislature,by .given of thethe constituents . .State, not

bygivenpeople Theyby all,arethe of all the States.but
subjectedtheory,upon beof shouldthe benefit all—andfor

all”).belongsgovernment only to Such awhichthatto
the direct link that the Framerspatchwork severwould also

andthe National theso critical between Governmentfound
people of the United States.32

32 adoptedthatlittle to the fact Amendment 73 wassignificanceThere is
vote, 19,n.an Act of the state Seelegislature.rather than asby populara

fact, argues constitutionalitynone of that thepetitionersIn thesupra.
proper,the method of its This isdepend adoption.of a state law would on



823

PracticeState
Petitioners to overcome this formidable ofattempt array

the States’ toevidence against power impose qualifications
thethat of the States afterby practice immediatelyarguing
the their under­the of Constitution demonstratesadoption

that suchstanding they possessed power. may prop­One
the extent to which the own iserly question practiceStates’

reliable of the of that thea indicator contours restrictions
States,on when no court hasConstitution imposed especially

sort.ever a of Seeupheld state-imposed anyqualification
supra, at 798-799. But is unpersua­petitioners’ argument

even on own the Convention,sive its terms. At time of the
all the State members ofConstitutions required“[a]lmost

totheir considerable SeeLegislatures possess property.”
Warren 416-417.33 this near oneuniformity, onlyDespite

Arkansas, 73,adopting actingthe of in werebecause voters Amendment
Arkansas,as citizens of the State of and not as of the Nationalcitizens

people powerGovernment. The of the State of have no moreArkansas
Legislature supplement qualificationsdoes thethan Arkansas to the for

Congress.service in As Chief inemphasizedJustice Marshall McCul-
loch, given by people State,“Those are not particularmeans the of a not

bygiven the of legislature, by peopleconstituents the . . . thebut of all
Wheat.,the States.” 4 at 428-429.

The dissent that peopleconcedes the of the Nation an inhave interest
preventing any “immature,from sending disloyal,State or unknowledge-

representatives Congress," 869,able to post, explain whyat but notdoes
peoplethe of the Nation lack comparable allowing everya interest in State

mature, loyal,to send knowledgeable representativesand Congress.to
view,our possessedIn by peoplethe interest the of the Nation and identi-

by thefied dissent is the people’ssame the in makingas interest sure
that, within limitations,“reasonable partthe door to this of the federal
government toopenis merit of every description, adop-whether native or
tive, old,whether young or regard poverty wealth,and without to or or

any particularto profession religious 52,of faith.” The Federalist No.
326.at
33See, g.,e. 7 Federal and Constitutions, Charters,State Colonial and

OrganicOther States, Territories, (F.Laws of the and 3816Colonies
1909) (hereinafterThorpe (membersed. Thorpe) (Virginia) of legisla­state

freeholders); 2460, (Newture must be id., (freehold4 at 2461 Hampshire)
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Members ofonsimilar restrictionsState, Virginia, placed
alia, abe, interathat representativeCongress, requiring

2, years§2.34 Just 15Acts,1788 Va. ch.See“freeholder.”
Virginia replaceda qualification,after imposing property

that representa­a provision requiringwiththat requirement
theofto the constitutionaccordingtives only “qualifiedbe

sev­23, Moreover,§2.Acts,Va. ch.1813United States.”
Delaware,Georgia,NewStates, including Hampshire,eral

theat aroundtheir ConstitutionsCarolina, revisedand South
In the revised Constitu­time of the Federal Constitution.

for its ownretainedtions, qualificationseach State property

halfsenators; pounds,of at leastpounds state estate 100estate of 200 for
1691, (Mary-freehold, id.,representatives); 3 at 1694of which is for state

land) (real pounds for of Dele-personal property over 500 Houseand of
Senate); 1897,id.,1,000pounds atgates; personal property of forreal and

(freehold pounds forpounds personal of 600estate of 300 or estate1898
of 200senators; poundsof ratable estatestate freehold estate 100 or

(Delaware) (stateid.,representatives); legislators1 562pounds for state at
(New (membersid., Jersey) Legislativeoffreeholders); at 2595must be 5

ofpersonal propertyand have real andCouncil must be freeholders must
personal property1,000pounds; Assembly must have real andmembers of

(New York) (stateid., must be freehold-pounds);of 500 2631 senatorsat
(North Carolina) (100ers); House;of for acresid., 2790 acres land 300at

(150Senate); id., property2 land or of(Georgia)of land in at 779 acres of
(South Carolina) (freehold 2,000id, poundsofpounds); at estate250 6 3251

senate).for state
34 constitutionality provi­Judge expressedTucker doubt about the of the

statute,Virginia noting provisions, they requireassions of the that “these
not,qualifications may possibly be to bewhich the constitution does found

(S.Blackstone,nugatory.” W. 213Appendix1 Commentaries Tucker ed.
1803). Judge primary arguments against powerTucker noted the two the

qualification:to add such a
“First, in a representative government, peoplethat the have an un-

right judge qualification delegate,doubted to for the of theirthemselves of
opinion integrity representativeand if of supplytheir the of their will the

estate, interfere,there government bywant of can be no for the toreason
saying, the latter andthat must shall the former.overbalance

“Secondly; by requiring qualification may happen,a in itestate often
qualified respects incapacitatedthat men the best in other frommight be

country.”serving their Ibid.
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onqualificationno propertyofficials yet placedelectedstate
representatives.35its congressional

to termwithstate respectcontemporaneous practiceThe
Convention, StatesAt the of thetimeis similar.limits

least some circumstances.limits in attermwidely supported
for terma provisioncontainedArticles of ConfederationThe

of the Conven­noted, membersAs have somewelimits.36
Cong­offor Membersterm limitshad tosought imposetion

onterm limitsaddition, many imposedIn Statesress.37

(100 House;(New 200pounds forThorpe 2477, Hampshire)2479435 See
(200 poundsof 150Senate); id., acres land or(Georgia)at 786for 2pounds

(SouthSenate); id.,6 at 3259House; poundsor 250 for250 acres of landfor
House;(500Carolina) 300pounds sterling10 or forand slaves 150acres

(freehold(Delaware) forSenate); id., 570,sterling 1 at 571forpounds
1,000property ofHouse; personalacres or real andfreehold estate of 200

Senate). in 1790.itsPennsylvania amended Constitutionforpounds
qual­propertynor the containedold amended oneNeither the constitution

3084; id.,id., at at 3092-3093.representatives.for state See 5ifications
onreligiousimposed qualificationsalsoState ConstitutionsSeveral
ofHampshire’sexample,For New Constitutionrepresentatives.state

Sen-provided members of the Stateits Constitution of 1792 that1784and
id.,4 atprotestant religion.”of be “of theRepresentativesand Houseate

Constitution).(1792(1784 Constitution); 2477,2460, id., 24792461-2462 at
ofclergyman, preacher“noprovided that orNorth Carolina’s Constitution

denomination, ofany capable beingof shall of a membergospel, bethe
2793,Senate, Commons, State,” id.,of of 5 ateither the House or Council

deny theperson, being“no shall of God or the truth ofand that who the
any ofreligion capable holding placebe orProtestant . . . shall of office

State,”profit department Georgiaor in this ibid.trust the civil within
religioushad inqualificationsand South Carolina also their Constitutions

(“ofid.,legislators, (Georgia)2 at the reli-for state see 779 Protestant
(South Carolina) (mustid.,gion”); 6 at 3252 be “of the Protestant reli-

gion”), provisions theybut deleted those when amended their Constitu-
tions, 1789, id., 785, 1790, id., 3258,in in respectively.see 2 at and 6 atsee

Constitution, however, prohibitedArticle VI of the States fromFederal
imposing similar onqualifications legislators.federal

36 (“[N]oBailyn 926,9272 person capable being delegateSee of ashall be
anyyears years”).for more than inthree term of six

37 (“Res[olved]1See Farrand 20 of ofthat the members the first branch
Legislature ought...National incapablethe of for theto be re-election
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to the Conti­limits on delegatesfourofficers,38state placed
forsupportStates voicedand severalnental Congress,39

this wide­Despiteof Congress.40term limits for Members
limitsto termimpose anyno soughtStatespread support,

Thus, a assess­properon its own federal representatives.
furtherstate practice providesment of contemporaneous

that theunderstandingevidence of a generalpersuasive
thebywere unalterablein the Constitutionqualifications

States.41

service”).of See alsospace expirationthe of their term[blank]of after
22, supra.n.
38 1776-1787,Wood, Republic,See, of the Americane.g., G. Creation

(1969) in 1776-­p. (noting of the 10 State Constitutions drafted140 that 7
executives); App.see alsoprovided term limits on their state1777 for

(describing provisions of StateBrief State Petitioner lb-34bto for
Constitutions).

39 (New id.,id., Hampshire);(Maryland); 4 at 2467 6Thorpe3 1696-1697
Carolina).(Northid.,((Pennsylvania);3085 5 at 2793at

40 proposed amendmentsNew to its ratification a list ofYork attached
“enjoin[ed] upon representatives Congressin to exert all theirand it their

means,influence, to obtain a ratification.” 1 El­and use all reasonable
proposed personof the amendments was “That noliot’s Debates 329. One

years anyfor more than six in term of twelveeligiblebe as a senator
years.” Id., similarly “enjoin[ed] itVirginia,at 330. In the Convention

664,upon Bailyn adopt2 “a Declaration or Billrepresentatives,”their to
Rights,” id., 558,of at which would include the statement that members

Legislative periodsof the Executive Branches at fixed beand “should
station,private people;reduced to a return into the mass of the and the

elections;supplied by regular anyvacancies be certain and in which orall
part eligibleof ineligible,the former members to be or as the rules of the

Government, direct,” id.,Constitution of and the laws shall at 559. The
proposed nearly language, id.,North Carolina Convention identical see at

566, though ultimately Constitution,that Convention did not ratify the see
Thus,4 proposedElliot’s Debates 260-251. at least three States some

supportingform of constitutional amendment term limits for Members
Congress.of
41 pointPetitioners and the dissent also Georgia, Maryland,out that

Massachusetts, Virginia, residencyand North Carolina added district re­
quirements, petitionersand Jerseynote that New and Connecticut estab­

nominating processes congressionallished They relyfor candidates. on
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evidence,In historicalsum, the available and textual read
in the of theof basiclight principles democracy underlying

Powell,Constitution and this in revealCourtrecognized by
the Framers’ intent that neither thenor StatesCongress
should the to the exclusivepossess power supplement quali-
fications set forth in the text of the Constitution.

to the they powerthese facts show that States believed had the to add
First,We again unpersuaded. establishingare a nomi-qualifications.

no more a office thannating process setting qualification creatingis for is
Second,a it seems to us that States have viewedprimary. may simply

residencydistrict as the to stateresidency requirements necessary analog
Thus, residencystate with torequirements. practice respect require-
necessarily theyments does not indicate that States believed that had

a broad to add number ofpower Finally,restrictions. we consider the
arrayto be small. the ofstate-imposed qualifications remarkably Despite

and other in Stateproperty, religious, qualifications that were contained
Constitutions, and the can to one ofpetitioners point onlydissent instance
a on for and fivestate-imposed property qualification Congress,candidates

toresidency requirements. practiceinstances of district The state seems
restraint,us notable for its and thus the conclusion that Statessupports

theydid not believe that had the to addgenerally power qualifications.
byNor are we the more recentpersuaded practice involving quali-state

fications such as those that bar felons from elected. As we havebeing
noted, the of States is a indicator of the effect of restraintspractice poor

States, upheldon the and no court has ever one of these restrictions.
1789,Moreover, awayas one moves from it seems to us that state practice

is even less indicative of the Framers’ of stateunderstanding power.
Finally, it is to that the has noimportant reemphasize simplydissent

explanation everycredible as to almost Statewhy imposed property quali-
fications on state on Therepresentatives representatives.but not federal

seemingly propositiondissent relies first on the obvious but irrelevant that
the state were thanlegislatures larger congressional delegations.state
Post, 913-914,at n. If theanything, congressional37. smaller size of the
delegation would have made States more to onlikely put qualifications
federal since the election of would haverepresentatives any “pauper”
had The dissent thatproportionally greater significance. suggestsalso

others,States failed to add out of fear that e.qualifications g., Congress,
believed that States lacked the to such Ofpower qualifications.add
course, perfectlythis rationale is consistent with our view that the gen-
eral at the time wasunderstanding powerthat States lacked the to add
qualifications.
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IV

may qualifi-argue not addif Statesthat, evenPetitioners
is notbecause itconstitutional73 iscations, Amendment

per-73 is aqualification, Amendmentand becauseasuch
regulatepower “Times,thetoof statemissible exercise

rejectholding We theseElections.”ofand MannerPlaces
contentions.

§§ absolute73, which create1 2 of AmendmentandUnlike
runninglong-term for stateincumbentsforbars to service

Repre-§ merely provides andthat certain Senators3office,
notand shallbe certified as candidatesshall notsentatives

They mayappear run ason the ballot.nameshave their
they may serve. Petition-elected,ifand,candidateswrite-in

imper-only legal anservice createsthat a bar toers contend
qualification, 73 is thereforethat Amendmentandmissible

with the Constitution.consistent
qualifi-support ofdefinitiontheir restrictivePetitioners

language Brown, 415 U. S. 724from v.with Storercations
challenge provi-(1974), toconstitutionalin which we faced a
regulated pro-theElections thatsions of the California Code

by independent and candi-both candidatescedures which
qualified political parties could obtaindates affiliated with

requiredposition general can-in The codeballot elections.
primaryqualified party to win adidates affiliated with a

timely filingrequired independents to make ofelection, and
papers signed by of the entire votenomination at least 5%

general also denied ballotcast in the last election. The code
position independents in theto who had voted most recent
primary registeredelection or who had their affiliation with

qualified party during previous year.a the
rejected challengedargumentStorer,In that thewe the

qualifications “whollyprocedures ascreated additional with-
petitioners746,at thatId.,out merit.” n. 16. We noted

disqualified theynot been been nominated“would have had
party primary by independ-adequately supportedat a or an
petition generalent and then theelected at election.” Ibid.
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We that California “no establishesconcluded the Code more
an additional for the office ofrequirement Representative
than the win tothat the candidate therequirement primary

a on demon­secure the ballot or otherwiseplace general
strate substantial Ibid. See alsocommunity support.”
Joyner Connolly,Hopfmann2d, 1531;v. 706 F. at v.Mofford,

(CA1 1984),746 F. 2d 103 in on97, vacated otherpart
(1985). that,471 U. S. 459grounds, Petitioners maintain

Storer,under Amendment 73 notis a qualification.
needWe not decide whether narrow under-petitioners’

is,of is correct even itstanding because,qualifications if.
noted,Amendment 73 not havestand. As we oftenmay

“ would be of value if couldrights they‘[constitutional little
”be Forssenius,... denied.’ 380 S.indirectly Harman v. U.

Allwright,528, (1965), 649,540 Smith v. 321 U. S.quoting
(1944).664 The Constitution as well“nullifies sophisticated

as ofsimple-minded modes” on constitutionalinfringing pro-
Wilson, (1939);tections. Lane v. 268,307 U. S. 275 Harman

Forssenius, S.,v. 380 atU. 540-541.
ourIn Amendment isview, 73 an indirect to ac­attempt

what thecomplish Constitution from ac­prohibits Arkansas
As the thecomplishing directly. of Arkan­plurality opinion

sas Supreme Court Amendment 73 is an “effortrecognized,
to dress to standeligibility for in ballot accessCongress
clothing,” because the “intent and the effect of Amendment
73 are to incumbents fromdisqualify congressional further
service.” 316 Ark., 266,at 872 S. at2d,W. We must,357.42
of course, the stateaccept court’s of theview of itspurpose
own law: We are thus informed that theauthoritatively sole

§of ofpurpose 3 Amendment 73 was to to achieve aattempt
result that is forbidden the Federalby Constitution. In­

Dudley42 Justice noted in his by styleconcurrence: “I am reassured the
case,of Limits,this U. TermS. implies justInc. That name what this

practicalamendment is: A limit on the terms of the members of the Con­
gress.” Ark., 276, 2d,316 at S.872 W. at 364 (opinion concurring partin

dissenting part).and in
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behindthat the intentseriouslybe contendeddeed, it cannot
in­ofthe electionthan to prevent73 is otherAmendment

explic­73 statesof AmendmentThecumbents. preamble
oflimit the termshereinArkansas . . .ofitly: people“[T]he
onlimits2 create absolute1 andSectionselected officials.”

There no hintisbe served.of terms that maythe number
other purpose.§ intended to have anythat 3 was

the Arkansasdo, however, SupremecontestPetitioners
has the same practi­the amendmentconclusion thatCourt’s

the possibilitythatThey arguean bar.cal effect as absolute
for victory,real possibilitycreates aof a write-in campaign

may reason­an incumbent. Onefor entrenchedespecially
Indeed, weof contention.43the merits thatably question

is morethere nothingthe state court thatbyare advised
that the excluded candi­ofglimmer possibilitythan a faint

thatcases, too, have suggestedwin.44 priordate will Our

43 Supreme indi­the Arkansas Courtdata submitted toThe uncontested
of1,300 passage the Seven­that, since thecate in over Senate elections

1913, only by1 won a write-in candidate.Amendment in has beenteenth
century, have20,000 onlyturn of the 5In over House elections since the

Indeed, it this201-202. is forby App.been won write-in candidates.
possibilitySupreme the of areason the Court foundthat Arkansas

victory opportunity disquali-for“glimme[r]to mere of thosewrite-in be a
357; id., 276,Ark., 266, 2d,at S. at see also at 872fied.” 316 872 W.

(“asdissenting2d, (Dudley, J., concurring part part)in and inS. W. at 364
matter, inpractical place limits on servicea the amendment would term

Congress”).the
44 dissent, 919-920, majorityContrary post,to the read a of theat we

Supreme Amendment 73 has the sameholdingArkansas Court as that
Ark., 266, 2d,practical effect as an absolute bar. 316 at 872 S. W. atSee

(theopinion)(plurality357 “intent effect of Amendment 73 are toand the
id.,congressional service”); 276, 872disqualify from furtherincumbents at

2d, J., partS. W. 364 (Dudley, concurring dissenting part)at in and in
(“That implies just this practicalname what amendment is: A limit on the

However,terms Congress”).of the members of the as we note in the
text, 831, rely findinginfra, point.at we do not on state court’s on thisthe

infra,See atalso 836.
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victory.45only slighta chance ofwrite-in candidates have
maypetitioners incumbents occa­But even if are correct that

sionally no de­candidates,reelection as write-in there iswin
significantlynying will make itthat the ballot restrictions

to win the election.difficult for the barred candidatemore
purpose andan amendment with the avowedview,In our

evading requirementsthe of the Qualifica­obvious effect of
by handicapping of cannota class candidatestions Clauses

argue suggest the Framersstand. To otherwise is to that
craftingsignificant energy debatingspent time and in and

easily importantly,that could be evaded. MoreClauses
byallowing to evade theStates ClausesQualifications

“dressing] eligibility Congressto in ballot accessstand for
clothing” principles democracytrivializes the basic of our

argumentunderlie those treatsthat Clauses. Petitioners’
grandof athe Clauses not as the embodimentQualifications

“principle, emptybut rather as formalism. ‘It is inconceiv­
guaranties theable that embedded in the ofConstitution

may manipulatedUnited States thus be out of existence.’”
(1960),Lightfoot, quoting339,v. 364Gomillion U. S. 345

Trucking Cal.,Frost Frost 271& Co.v. Railroad Comm’n of
(1926).583, 594U. S.

45 Panish, (1974),inWe noted Lubin v. 415 U. S. 709 that realities“[t]he
processof the electoral ... strongly suggest that ‘access’ via write-in votes

falls far short of in havingaccess terms of the name of the candidate on
Id., 719, 5; Celebrezze,the ballot.” at n. see also Anderson v. 460 U. S.
(1983) (“We780, 799, previouslyn. 26 have opportu­noted that [a write-in]

nity is not an adequate substitute having appearfor the candidates name
(1941)ballot”);printed Classic,on the 299,United States v. 313 U. S. 313

(“Even mayif . lawfully ballots,. . voters write into their cast at the
election,general rejectedthe name of a primarycandidate at the and have

counted,their ballots practical operationthe primaryof the law ... is
imposesuch as to serious uponrestrictions the bychoice of candidates the

voters”); Takushi, (1992) (“If428, 437,Burdick v. 504 U. S. n. 7 the dissent
were correct in suggesting requiring primarythat spe­voters to select a

impermissiblycific ballot right vote,burdened the to it is clear under our
decisions availabilitythat the of a write-in option providewould not an
adequate remedy”).
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argument Amendmentthatthe relatedPetitioners make
merely regulates theelections, and that“Manner” ofthe73

permissible exercise of stateais thereforeamendment
(the Clause), topower I, §4, 1 ElectionsArticle cl.under

regulate of elections.46 WePlaces and Manner”“Times,the
agree.cannot

argumentconsequence petitioners’necessary is thatofA
power aCongress to “make or alter”would have theitself

I, §4, cl. 1. SeeAmendment 73. Art.measure such as
(“[T]he(1932)Smiley Con-Holm, 355,285 U. S. 366-367v.

regulations maymay supplementgress these state or substi-
own”). approved ofThat the Framers would havetute its

As our decision in Powella result is unfathomable.such
clear,above make the Framers wereand our discussion

grant Congressparticularly au-concerned that a to of the
inevitablythority qualifications lead toset its own wouldto

self-aggrandizement upsettingcongressional and the of the
supra, 790-791,balance. at anddelicate constitutional See

supra. us believe, however,Petitioners would have10,n.
carefully congres-as the Framers circumscribedthat even

power qualifications, they intended to allowsional to set Con-
gress by simply formulatingto achieve the same result the
regulation as a ballot access restriction under the Elections

adopt interpretationrefuse to an of the ElectionsClause. We
cavalierly disregardClause that would so what the Framers

safeguard.intended to be a fundamental constitutional
petitioners’ broadMoreover, construction of the Elections

fundamentallyClause is inconsistent with the Framers’ view
of that Clause. The Framers intended the Elections Clause

grant authority procedural regulations,to States to create
providenot to with licenseStates to exclude classes of candi­

46 I, 4,§ 1, provides:Article cl.
Times, holding“The Places and Manner of Elections for Senators and

Representatives, prescribed byshall be in Legislatureeach State the
thereof; mayCongress any bybut the at time Law make or alter such
Regulations, except to chusingas the Places of Senators.”
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Duringdates debates,from federal office. the Convention
example, proceduralfor Madison the focus of theillustrated

“[wjhetherby notingElections Clause it covered thethat
by voce,electors should vote viváballot or should assemble

place place;at this or that beshould divided into districts or
place, representa­sh[oul]dall meet at one voteall for all the

in atives; or all district vote for a number to theallotted
Similarly, duringdistrict.” 2 Farrand 240. the ratification

proponents power“[T]hedebates, of the Constitution noted:
onlyover the manner themenables to determine how these

by by by anyballot, vote,electors shall elect—whether or or
(Steeleway.” 4other Elliot’s Debates 71 statement at

convention)ratifying (emphasis original).47North Carolina in
pointHamilton a in 60,made similar The No.Federalist

Congressgrantin which he defended the Constitution’s to
power regulations.of the to override state Hamilton

expressly distinguished power qualifica-the broad to set
authoritytions from the limited Clause,under the Elections

noting that

securing prefer-“there is no method of to the rich the
apprehended by prescribing qualificationsence but of

property mayeither for whothose elect or be elected.
part power uponBut this forms no of the to be conferred

government. authoritythe national Its would be ex-
pressly regulationrestricted times,to the of the the
places, and the manner of Theelections.” Federalist

(emphasis original).60,No. at 371 in

As suggests,Hamilton’s statement the Framers understood
grant authoritythe proce-Elections Clause as a of to issue

regulations,dural powerand not as a source of to dictate

47See Republican,”also “The (Hartford, 7,Connecticut Courant Jan.
1788), (“The710,1 Bailyn 713 expressly providesconstitution that the

bychoice shall people,be the off generalwhich cuts both from the and
Legislaturesstate powerthe of regulating election,so the mode of as to

deprive choice”).peoplethe of a fair
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candidates,or a class ofoutcomes,electoral to favor disfavor
importantor evade constitutional restraints.to

powerinterpreting the Electionsstate undercasesOur
understanding. The Electionsthe sameClause reflect

authority re-gives “to the numerousenactClause States
experiencesafeguardsquirements procedure whichto andas

necessary to the fundamentalin order enforceareshows
Smiley Holm, S., 366. How-v. 285 U. atright involved.”

place,“[t]he regulate and mannerpower time,to theever,
abridgmentjustify, themore,notof does withoutelections

Republican Partyrights.” Tashjian v.of fundamental of
(1986). entitled toStates are thusConn., 208,479 217U. S.

applicable that“generally evenhanded restrictionsadopt and
reliability processintegrity the electoralprotect and ofthe

9Celebrezze, 780, 788,460 n.U. S.Anderson v.itself.”
(1983). example, Brown, 415 U. S. 724in Storer v.For
(1974), place principalpetitioners reliance,the case on which

validity provisionsupheld of certain of the Californiawe the
doing, emphasized in-In the States’so weElections Code.

orderly,having fair, honest elections “ratherin andterest
recognized the “States’Id., at 730. We alsothan chaos.”

integrity politicalmaintaining of thestrong in theinterest
by interparty raiding,” id.,process preventing 731,at and

applicablespecific requirements toexplained the inde-that
policypendents “expressive general atof a state aimedwere

integritymaintaining ballot,”of the various routes to thethe
approvedcases,other have the States’id., at 733. In we

overcrowding,avoidingin “voter ballotconfusion,interests
presence candidacies,”of frivolous Munro v. Socialistor the

(1986), “seeking toParty, 194-195 in189,479 U. S.Workers
operated equitably efficiently,”that are andassure elections

“guarding]433,U. at and inTakushi, S.,v. 504Burdick
against irregularity votes,”in the tabulation ofand error

(1972).2515, short,405 U. In weHartke,v. S.Roudebush
regulations designedapproved thatof state to ensurehave
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“ [that] sort ofelections are ‘fair and honest and . . some.
accompanies]chaos,thanorder, rather . . . the democratic

processes.’” quotingTakushi, S., at 433,Burdick v. 504 U.
Storer, S.,415 U. at 730.

provisions in our ElectionsThe at issue Storer and other
regulatedtheywere thusClause cases constitutional because

anyarguably imposeprocedureselection did not evenand
qualification potentialrendering of candi­substantive a class

ineligible position. They statedates for ballot served the
regularityprotecting integrity of theinterest in andthe

any attemptprocess, independent toan ofelection interest
prohibition against imposition ofevade the constitutional the

theyqualifications Congress.for in Andadditional service
thecandidates fromdid not involve measures that exclude

support in theballot without to thereference candidates’
upholding regulationsprocess. ofelectoral cases stateOur

procedures provide support the con­election thus little for
state-imposed istention that a restriction con­ballot access

goals disad­stitutional when it is undertaken for twin ofthe
evadingvantaging particulara class of and thecandidates

dictates of the Clauses.48Qualifications

48 (1982),Fashing, petition­Nor supportdoes Clements v. 457 U. S. 957
Clements, rejecteders. In the Court First and Fourteenth Amendment

challenges provision. provision“resign-to-run”to Texas’ so-called That
treated elected candidacyan state official’s declaration of for another

resignationelected office as an the Weautomatic from office then held.
noted regulation permissible attemptthat the a to state of­regulatewas

id., (“Appelleesficeholders. See at 972 are elected state officeholders who
partisan political activity”) deleted); id.,contest on (emphasisrestrictions

974, (Stevens, J.,at n. 1 concurring partin concurring judgment)and in
(“The appelleesfact that justifyhold state office is to asufficient restric­

abilitytion on their to run imposed publicfor other office is not thethat on
generally”). As the recognizedNinth Circuit in upholding a similar
resign-to-run statute from candidacyArizona: “The burden on is indi­...
rect and attributable regulateto a todesire state notofficeholders and to
impose qualificationsadditional serving Congress.”to Joynerin v. Mof­
ford, 1523, (1983); Evans,706 F. 2d 1528 see Signorellialso v. 637 F. 2d
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primarythe contestWe do not understand dissent to our
Congressnamely, qualificationsthat if the for arethesis,

state-passed measure withConstitution,in the then afixed
indirectlyimposingpurpose anof such additionalthe avowed

dissent,qualification instead,the Theviolates Constitution.
objections, challenging the assertion that the Ar-raises two

creatinglikely qualifi-aofamendment has the effectkansas
suggestingpost, 917-919,at and that the true intentcation,

73was not to evade the Clausesof Amendment Qualifications
playingsimply post, atfield,”to “level the 922.ratherbut

objectionsof these has merit.Neither
simply holding today.is irrelevant to ourfirst,As to the it

strongly suggestpriorin our cases45,we note above n.As
only ofwill have a slim chancethat write-in candidates

plurality agreed. However, weand the Arkansassuccess,
priorexpressly this Court’s observations re-do not rest on

Instead, we hold that a stategarding write-in candidates.
likelythewhen it has effectis unconstitutionalamendment

pur-handicapping of candidates and has the solea classof
indirectly.qualifications Thus,creating additionalpose of

concerning possi-of the evidence thediscussionthe dissent’s
bility popular will win a write-in electionthat a incumbent

point.simply beside theis
wholly unpersuasiveargument, we findAs to the second

designed73 wassuggestion that Amendmentthe dissent’s
noted,playing we havefield.” Asmerely to “level the

purposesole ofthat thesupra, it is obvious829-830,at
officials,terms of electedlimit the73 was toAmendment

therefore,73,Amendmentfederal, and thatandstateboth
may stand.not

(“New office(CA2 1980) judicialis theregulatetopurposeYork’s853, 859
seeks”). More-office heholds, the Congressionalnotcandidate][thethat

similar re-upholdingwhileNewman observedover, Judgenow-Chiefas
no be-York, obstacleprovisions “plac[e]New suchbyimposedstrictions

or his election. Heballot or his nominationand thecandidate][atween
Id.,free him.” at 858.are to choosepeoplerun and theis free to
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V

“rotation,”The merits of have been thelimits,term or
subject Constitution,of since the ofdebate formation our

rejected proposalunanimouslywhen the Framers a to add
cogent arguments onsuch limits to the Constitution. The

question duringof were theboth sides the that articulated
process today.largelyof ratification retain their force Over

adopted imposehalf the States have measures that such lim­
directly indirectly,someits on offices either or and Na­the

notably byation as whole, constitutional hasamendment,
imposed a thelimit on number of terms thethat President
may any qualificationserve.49 Term forlimits, like other

unquestionably abilityoffice, restrict the of voters to vote
they mayfor whom wish. On the other such limitshand,

provide perspectives,for the infusion of ideasfresh and new
may representativesand thedecrease that willlikelihood

provincelose touch with their constituents. It is not our to
longstandingresolve this debate.

firmly allowingare, however,We convinced that the sev­
adopt congressionaleral States to term limits for service

changewould effect a fundamental in the constitutional
Any change by legislationframework. such must come not

adopted by Congress byeither or an individual butState,
important changesrather —as have other in the electoral

process50 through proceduresthe amendment set forth in—
qualificationsArticle V. The Framers decided that the for

Congressservice in the of the United States be fixed in the
throughoutConstitution and be uniform the ThatNation.
understandingdecision reflects the Framers’ that Members

Congress by separateof are chosen constituencies, but that

49 (1951)Const.,See U. S. Arndt. 22 (limiting Presidents to two 4-year
terms).

50See, (1913)g., (directe. Senators);Arndt. 17 elections of Arndt. 19
(1920) (extending suffrage (Presidentialwomen); (1951)to 22Arndt. term
limits); (1964) (prohibitionArndt. 24 against taxes); (1971)poll Arndt. 26
(lowering age 18).of eligibilityvoter to
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people of thethethey servants ofelected,whenbecome,
bydelegates appointedmerelyThey notareUnited States.

they occupy aresovereign that inte­separate, officesStates;
singlecomponents Govern­gral of Nationalaand essential

passedproperlya constitutionalofIn the absencement.
allowing to their owncraftamendment, individual States

Congressqualifications erode the structurewould thusfor
designed,by a structure that wasFramers,theenvisioned
to form aConstitution,toPreamble ourin words of thethe

perfect Union.”“more
judgment is affirmed.The

soIt is ordered.
Kennedy, concurring.Justice

opinionjoin ofI the the Court.
opinionsdissentingmajority in-demonstrate theandThe

tricacy question whether not the Qualificationsof the or
my it is well set-view, however,Inare exclusive.Clauses

people asserted theirthe of the United Statestled that whole
unity purpose theypolitical identity when created theand of

reasoning suggest-system. ofThe dissent’s coursefederal
might disparage republi-ing be construed to theotherwise

ap-itGovernment,of the and seemscan character National
whypropriate explainto these few remarks to thatadd

argumentation princi-of runs to fundamentalcourse counter
ples of federalism.

discovery.our The Fram-Federalism was Nation’s own
sovereignty.split geniusthe ofers atom of It was the their

political capacities,that our haveidea citizens would two one
protected byfederal,state and one each from incursion the

resulting legal systemTheother. created aConstitution
design,unprecedented establishingin form and two orders

government, relationship,of each with its own direct its own
privity, rights obligationsits set ofown mutual and to the
people governed by appro-who sustain it and are It isit.
priate origins,to recall these aswhich instruct us to the
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governmentsnature of the two different created and con-
byfirmed the Constitution.

Government,A distinctive character of the National the
legitimacy,of its is that it its to the actmark owes existence
peopleof the whole Itwho created it. must be remembered

republicanGovernment, too,that the is inNational essence
theory. Jay point earlyinand John insisted on this in The

Papers, governmentFederalist in his on thatcomments the
preceded bythe one formed the Constitution.

general uniformlypurposes“To all we onehave been
people; everywhere enjoyingeach individual citizen the

rights, privileges, protection.same national and . . .
strong blessings“A sense of the value and of union

people, very early period,induced the at a to institute
government preserve perpetuatea federal to and it.

They they politicalformed it almost as soon as had a
pp.existence .. . .” The Federalist 38-392,No.

(C. 1961)(hereinafter Federalist).Rossiter ed. The

theOnce National Government was formed under our Con-
republican principles guidestitution, the same continued to

operation practice. explained,its and As James Madison the
Representatives powers peo-“derive[s]House of its from the

ple operationof governmentandAmerica,” “the of the on
people capacities”the in their individual makes it “a national

government,” merelynot a federal Id., 39, 244,one. No. at
deleted).(emphasis245 principleThe Court confirmed this

Maryland, (1819),in McCulloch v. 4 Wheat. 316, 404-405
governmentwhen it said: “The of the Union, then, is,...

emphatically, truly, government people.and a of the In
form and in powerssubstance it emanates from them. Its

granted byare them, directlyand are to be exercised on
them, and for theorytheir benefit.” The same led us to ob-
serve parteas Yarbrough,follows in Ex 651,110 U. S. 666
(1884): republican government,“In a politicallike ours, . . .
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ofbodythe entireofin representativesis reposedpower
the people.”

re­Stateof each“the peopleit is true thatone senseIn
their, 849, for theatidentities,” post,politicalseparatetained

toandthe Statestoboth preservetakes careConstitution
at various pointsand structurestheir identitiesmake use of

all follownot atIt doesunion.the federalin organizing
American isanofidentitythe sole politicalthis thatfrom

dualdenies theIther residence.of his orthe Statewith
foun­is its verywhichFederal Governmentof thecharacter

notdoStatesof the Unitedthat theto assert peopledation
of, thoughwell, one independentasidentityahave political

of theirof the Stateas citizenstheirwith, identityconsistent
thatbe recognizedIt mustat 848-850.post,residence. Cf.

“ the Federal govern­whichforall the great purposes‘[f]or
common coun­with oneonewe areformed, people,ment was

(1969)618, 630 (quot­394 S.U.v. Thompson,try.’” Shapiro
(1849) J.,C.(Taney,492283,Cases, 7 How.Passengering

(1868)35, 43Nevada, 6 Wall.see Crandall v.dissenting);
nation”oneconstitute(“The these Statesof Unitedpeople

them are deeplyall ofin which“have a governmentand
interested”).

ratified thethe Statesthat becauseIt bemight objected
thethroughonlythe canConstitution, delegate powerpeople

ofas citizens particularin their capacitiesor by actingStates
in v. Maryland,at But McCullochStates. See 846.post,

of this idea:set forth its authoritative rejectionthe Court

was in-the constitution“The which framedConvention
the instru-Butdeed elected the State legislatures.by

true,It isto the ...ment . . was submitted people..
elsewhereassembled in their several States —andthey

dreamer wasshould have Noassembled?they political
down the linesbreakingever wild to think ofenough

of theStates,which the and compoundingseparate
one common Of conse-American into mass.people

Butwhen act in their States.act, theyquence, they
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the account,measures do on thatthey not, ceaseadopt
to be themselves,the measures of the or becomepeople
the of Wheat.,measures the State 4 atgovernments.”
403.

The of the entire of the ispolitical identity Unionpeople
reinforced the Iby which take to be dis-proposition, beyond

that, limited as to its the Nationalpute, though Gov-objects,
ernment is, be,and must controlled the withoutby people
collateral interference the States. McCulloch affirmedby
this well,as when the theproposition Court rejected sugges-
tion that States could interfere with federal “Thispowers.
was not intended the American did not de-by people. They

to make theirsign on thegovernment dependent States.”
Id., at The432. States have no reserved or other-power,
wise, over the exercise of federal within itsauthority proper

(whereatid.,See 430 there is an at “usur-sphere. attempt
of apation which the of apower State cannotpeople single

there cangive,” be no question whether the “has beenpower
surrendered” the of aby State becausepeople single “[t]he

existed”).neverright That the States not invade themay
of federalsphere is as inincontestable, view,sovereignty my

as the corollary that the Federalproposition Government
must be held within the boundaries of its own whenpower
it intrudes upon matters reserved to the States. See United

Lopez,States ante,v. 549.p.
Of course, because the Framers that staterecognized

andpower wereidentity essential of the federalparts bal-
ance, see The Federalist 39,No. the Constitution is solicitous
of the prerogatives of the States, even in an otherwise sover-

federaleign Theprovince. Constitution uses state bound-
aries to fix the size of congressional I, §delegations, 2,Art.

3,cl. ensures that each State shall have at least one repre-
sentative, ibid., grants States certain powers over the times,

andplaces, manner of federal elections to(subject congres-
sional revision), I, §4,Art. 1,cl. that whenrequires the Pres-
ident is elected theby House of Representatives, the delega-
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§ andII, 1, 3,Art. cl.vote,onehavetions from each State
appoint for the Presi-to electorsStates12,and allowsArndt.

Nothing§ Thein the Constitution or2.II, cl.dent, 1,Art.
supports inter-Papers, the idea of statehowever,Federalist

the Nationalrelation betweenwith most basicference the
rep-legislativethe selection ofcitizens,itsGovernment and

though thethe Constitution usesIndeed, evenresentatives.
qualifications branch of thethe most numerousvoters offor

qualifications of federallegislatures setto theownStates’
vote, we havewhen these electorselectors, §2, 1,Art. cl.I,

capacitythey arecognized and exerciseact in a federalthat
parteprincipleright. Addressing in Ex Yar-thisfederal

right“[T]hebrough to vote forasthe Court stated follows:
byCongress” that Con-of is an “office... createda member

by It thattrue, therefore,is notthat alone....stitution, and
Congress right to totheir voteof oweelectors for members

any of thewhich makes the exercisethe law in senseState
right depend exclusively 110on law of thethe State.”to

point inthe same United StatesS., at We madeU. 663-664.
(1941), “[T]hewhen said:Classic, 315 we299,v. 313 U. S.

right qualified a state to cast their ballotsof voters within
Congressional is aand them counted at elections ...have

againstright by “isthe and securedsecured Constitution”
the ofof as well as states.”action individuals

congressional fromThe federal character of elections flows
reality republi-political isthe that National Governmentour

citizenship privilegescan in form that has andand national
protected abridgment by the ofimmunities from state force

passagethe thethe Even before ofConstitution itself.
givenpropositionAmendment, the was ex-Fourteenth latter

pression recognizedin v. theCrandall Nevada where Court
right “anythe callof Federal to or all of itsthe Government

Congress,service,citizens to in its as of ofaid members the
departments,the courts, of the executive and to fill all its

recognized rightoffices,” thatother and further “this cannot
upondepend pleasurebe made to the of a overState whose
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territory pass pointthey these serv-must to reach the where
Wall.,ices must at refer-be rendered.” 6 43. And without

Privileges rightsence theClause,to the and Immunities of
citizenship againupheldnational were in States v.United

(1876),Cruikshank, 542,92 U. S. 552 where Courtthe said:
peopleright peaceably pur-“The for theof the to assemble

pose petitioning Congress grievances,of a redress orfor of
any thing powersfor else the or theconnected with duties

government,of the annational is attribute of national citi-
zenship, protection guaran-such,and, of,as under the and

by, very government,teed the United The idea ofStates. a
republican implies right partform,in on the of itsa citizens

peaceably respect publicto meet for consultation in affairsto
petition grievances.” Hagueand to for a redress of Cf. v.

Organization, 496,Committee Industrial S. 513307 U.for
(1939) (opinion byjoined joinedof Roberts, J., J., andBlack,

J.)bypart Hughes, (“Citizenshipin relevant of theC. United
carrylittleStates would be better than a name if did notit

right legislationwith it the to nationaldiscuss and the
advantages, opportunitiesbenefits, and to accrue to citizens

therefrom”).
Slaughter-House (1873),In the Cases, 16 36,Wall. 78-80

citizenshipthe Court carefulwas to hold that federal in and
rightsof itself forsuffices the ofassertion theunder Consti-

rightstution, that stem from sources other than the States.
Though Slaughter-House interpretedthe Cases the Privi-
leges and Immunities Clause of the Amendment,Fourteenth

originsits view of citizenshipthe of federal notwas confined
Referringto rightsthat source. to these of national dimen-

originsion and the Court observed: “But itlest should be
privilegessaid that no such and toimmunities are be found

consideringif those we have been are excluded, we venture
suggestto some which owe their existence theto Federal

government, its National character, its Constitution, or its
onlyId.,laws.” at 79. Later cases the ideareinforced that

there are citizenship.such incidents of national See Ex
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Co., 257Burkev. Constr.TerralYarbrough, supra;parte
Classic, Unitedsupra;v.529 United States(1922);U. S.

v.(1966); Thompson,Guest, Shapiro383 U. S. 745v.States
(1969). mayand immunitiesFederal618 privileges394 U. S.

with thecomparisonformulation bylimited in theirseem
and immunitiesto the privilegesdefinition givenexpansive

Cases,seecitizenship, Slaughter-Houseto stateattributed
J.), butStone,ofat 52078; (opinionat Hague, supra,supra,

bythe United Statesto the ofpeoplefederal flowthat rights
iscitizenship beyond dispute.virtue of national

in advancedthe positionthe least of the incongruitiesNot
case, that itto itsnecessaryArkansas is theby proposition,

electionsvoters in federalthe of residentcan burden rights
which earlier had exercisedof the manner in theyreasonby

in se-been successfulIf of the voters hadit. the majority
from exercisingwould becandidate, they penalizedalecting

Firstfrom anyin the future. Quite apartthat same right
23,Rhodes, 393 U. S.concerns, see Williams v.Amendment

Celebrezze, 780,460 786-788Anderson U. S.(1968);30 v.
allows a State to(1983), neither the law nor federal theory

in Seeexercise of federal this manner.burden the rights
Co., 532;at v. Thomp-Terral v. Burke Constr. supra, Shapiro

the of theson, Indeed,at as one of “right[s]629-631.supra,
of this great country, protected by implied guaran-citizen[s]

“Constitution,”tees of the Court identified the ‘torightits
offices,come the seat of to share its toto ...government

in its functions.’”engage administering Slaughter-House
6 atCases, Nevada, Wall.,at 79 Crandall v.(quotingsupra,

44). to of theThis observation serves illustrate the extent
withState’s interference the federal to voteattempted right

(and vote)the ifderivative to serve electedright by majority
in election,a that docongressional not derive fromrights
the state in the first instance but that to thepower belong
voter in his or her as a citizen of thecapacity United States.

It is maintained ourby that thedissenting colleagues
State of Arkansas seeks more than to itsnothing grant peo-
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pie itGovernment, control,surer control over the National a
bysaid,is that will enhanced the at Thebe law issue here.

(orarguments havingfor term limitations ballot restrictions
effect) lacking force; issue,the same are not in but the as all

acknowledge, efficacyof must isus not the of those measures
they legitimate given originsource,but whether have a their

singlein the enactments of a doubt,There can be noState.
respect republican originsif we are to the andof the Nation

preserve its federal character, that there exists a federal
right citizenship, relationship peopleof a of thebetween the

Government,Nation and their National thewith which
mayStates not Because the Arkansas enactmentinterfere.

uponintrudes this federal domain, it exceeds the boundaries
of the Constitution.

Thomas, with Justice,Justice whom The Chief
O’Connor,Justice and Justice Scalia join, dissenting.

today’sIt is ironic that the Court bases decision on the
right people they please governof the to “choose whom to

ante, 783, 793,them.” See at 795, 819. Under our Consti-
only people righttution, there is one State whose have the

they please” representto “choose whom to inArkansas Con-
gress. The holds,Court however, that neither the elected
legislature people (acting byof that State nor the themselves

initiative) may prescribe any qualificationsballot for those
representatives. majority rightThe therefore defends the

peopleof the they pleaseof Arkansas to “choose whom to
govern by invalidating provision nearlythem” a that won
60% of the votes cast in a direct election and that carried
every congressional district in the State.

NothingI deprivesdissent. in peo-the Constitution the
ple power prescribeof each eligibility require-State of the to
ments for the representcandidates who seek to them in Con-
gress. simplyThe question.Constitution is silent on this
And where the Constitution is silent, it raises no bar to

byaction people.the States or the
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I

themisunderstandstheBecause fundamentallymajority
some firstI start with princi-“reserved”notion of powers,

ofthethe peopleto majority’s suggestion,Contraryples.
ofto affirmative powernot any grantneedthe States point

fororder toin prescribe qualificationsin the Constitution
theiror to authorizein Congress,their representatives

to do so.elected state legislators

A

rests on one overriding princi-ofOur governmentsystem
Tothe consent of thestems from people.Allple: power

is to behowever,in this imprecisethe way,principlephrase
of “reserved”to the notion pow-about importantsomething

isthe authoritysource of Constitution’sThe ultimateers.
thenotState,each individualthe ofconsent ofthe people

aasof the Nationundifferentiated peopleconsent of the
whole.

makeserected Article VIIbyThe ratification procedure
it hadtook effect onceThe Constitutionthis clear.point

in ninein conventiontheratified gatheredbeen by people
went into effect onlytheBut Constitutiondifferent States.

didVII; itsame,”the Art.so“between the States ratifying
until, hadof North Carolina they acceptednot bind the people

thewhichconsentwords, the uponIn popularit. Madison’s
notwas therests by people,“givenConstitution’s authority

asnation,one entire but composingas individuals composing
to which respec­and States theythe distinct independent

(C.243 Rossiter39,Federalist No.The p.tively belong.”
Federalist). in3 Debates1961) (hereinafter Accord,Theed.

Fed­of theon theConventions Adoptionthe Several State
Elliot)1876) (hereinafter(J. Elliot 2d ed.94eral Constitution

Convention).1at the(remarks Virginiaof James Madison

1 of thePeoplethe Constitution —“We theinitial words ofringingThe
(In the Constitu­of the same idea.convey somethingUnited States” —

Seeall, a noun.tion, consistently pluralUnited States” isafter “the
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adoptedthey Constitution, course,ofWhen the Federal
authoritypeoplethe State surrendered some of theirof each

(and toto the to entities accountableUnited States hence
themselves). Theypeoplethe of other States as well as to

powers,affirmatively deprived see,oftheir certainStates
affirmativelye.g., they certain§10, and conferredI,Art.

§powers g.,upon see, I,Art. 8.Government,the Federal e.
onlypeople the trueBecause the of the States areseveral
enjoyspower, nohowever,source of Federal Governmentthe

authority beyond Thewhat confers: Federalthe Constitution
powers In theGovernment’s are limited and enumerated.

entirelywords of Black: “The States is a crea-Justice United
authoritypowerture of the and have noConstitution. Its

(1957) (plu-Covert, 1,other Reid 354 5-6source.” v. U. S.
(footnote omitted).rality opinion)

people’s powers—State,In each the ofremainder the
“[t]he powers delegated bynot to United the Con-the States

prohibited bystitution, States,”nor it to the Arndt. 10—are
bydelegated governmenteither to the thestate or retained

people. specify whichThe Federal Constitution does not of
possibilities upthese two it is various stateobtains; to the

powers peopledeclare ofconstitutions to which the each
delegated government.State have to their As farstate as

I, 9, II,§ §8; 1, 7; Ill, 2, 1; Ill, 3, 1;§ §Art. cl. Art. cl.cl. Art. cl. Art. cf.
(1987) (not­Amar, Federalism, 1425,1455Of and 96Sovereignty Yale L. J.

fact, conclusions).)ing this though reaching other The Preamble that the
Philadelphia approved sendingConvention before the Constitution to the
Committee isStyle began:of even It peopleclearer. “We the of the

New-Hampshire, Massachusetts,States of andRhode-Island Providence
Plantations, Connecticut, New-York, New-Jersey, Delaware,Pennsylvania,
Maryland, North-Carolina,Virginia, South-Carolina, Georgia____”and 2

(M.1787, 1911)Records of p.the Federal Convention of 565 Farrand ed.
(hereinafter Farrand). suggestedScholars have that the Committee of
Style adopted current languagethe because it was not clear that all the
States actuallywould ratify Farrand,the Constitution. M. FramingThe
of the (1913).ofConstitution the instance,United States 190-191 In this

least,at agreeI with the majority thethat didCommittee’s edits not work
a changesubstantive in ante, 792,the Constitution. Cf. n.at 8.
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cantheconcerned, Statesthen,isFederal Constitutionthe
withholdpowers does notConstitutionthat theallexercise

thusand the StatesGovernmentThe Federalfrom them.
silentisthe Constitutionrules: Wheredefaultface different

powerparticular is, thewhereof athe exerciseabout —that
by necessaryexpresslyspeak oreithernotdoesConstitution

power andlacks thatimplication Federal Government—the
enjoy it.the States

principles in the Tenth Amend-enshrinedareThese basic
delegatedpowers toneitherthat alldeclaresment, which

prohibited to “arethe StatesnorFederalthe Government
people.”respectively, to the Withorthereserved to States

taking anyphrase, avoidsthe Amendmentlastthis careful
govern-powerposition between the stateofon the division

up peoplepeople ofIt is to theof the States:ments and the
powers their statewhich “reserved”to determineeach State

maygovernment Amendment makeBut the doesexercise.
exceptpowers thelevel whereat the stateclear that reside

powersAll thatfrom that level.removes themConstitution
delegates to the Federal Govern-neitherthe Constitution

by peopleprohibits thethe are controlledment nor to States
of each State.

phraseuses thesure,be when the Tenth AmendmentTo
referringpeople,” specify towhether it isit does not“the

peoplepeople of the as aof or the Nationthe each State
interpretation would make thewhole. But the latter

pointless: no reason toAmendment There would have been
provide whetherthat where the Constitution is silent about

mightparticular power level,a at state it orresides the
might toaddition,do it would make no sensenot so. In
speak powers beingof as reserved to the undifferentiated
people whole,the as because theof Nation a Constitution

contemplate peoplenot that will either exercisedoes those
power simplydelegate not rec-or The Constitution doesit.
ognize any by peo-for action the undifferentiatedmechanism
ple provisionThus,of the of ArticleNation. the amendment
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to ofV calls for amendments be ratified not a conventionby
the national of the inbybut conventions eachpeople, people

or theState state elected thoseby legislatures by people.
Likewise, the Constitution calls for Members of toCongress

State,be chosen inbyState rather than nationwide elec-
tions. the ofEven selection the the mostsurelyPresident —
national of national anfigures electoralaccomplished by—is

States,made ofcollege up delegates chosen the variousby
and candidates can lose a Presidential election win-despite

a of the votes cast in the Nation as aning majority whole.
II, §See also 1,Art. cl. 3 when nothat candidate(providing

secures a of ofvotes,electoral the election the Pres-majority
ident is thethrown into of whereHouse Representatives,
“the Votes shall be taken theby States, Representatives

(same).Vote”);from each State one 12having Arndt.
short,In the notion of thatpopular sovereignty undergirds

the Constitution does not boundaries,erase state but rather
tracks Thethem. of each didpeople obviouslyState trust

fate oftheir to the the several States when con­people they
sented to the Constitution; not did theonly they empower

institutions of thegovernmental States,United but alsothey
to be boundagreed constitutionalby amendments that they

themselves refused to ratify. See Art. V that(providing
amendments shallproposed take effect upon ratification by

States).of thethree-quarters time,At the same however,
the of each Statepeople retained their separate political

Asidentities. Chief Justice Marshall it,put political“[n]o
dreamer was ever wild to think ofenough downbreaking
the lines which theseparate States, ofand thecompounding
American into onepeople common mass.” McCulloch v.
Maryland, (1819).24 316,Wheat. 403

2 concurringThe opinion appears preciselyto draw oppositethe conclu­
sion from passagethe in McCulloch that contains this sentence. See
ante, at 840-841. But concurringwhile the opinion seizes on Marshall’s
references to people,”“the Marshall merely usingwas phrasethat in con­
tradistinction governments.”to “the State MarylandCounsel for had
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ofuse theTenth Amendment’sin theAny ambiguity
Consti-of thebodytheupis cleared by“thephrase people”

the Con-thatI bybegins providingArticletution itself.
PowerslegislativeStates enjoys “[a]lltheof Unitedgress

enumera-on a careful1,§ togoes giveandherein granted,”
enumer-by§ It then concludes8.Congress’ powers,tion of

Theto the States.are prohibitedthatcertainating powers
of theas the importis the samethis structureofimport

Amend-to Arkansas’If we are invalidateAmendment:Tenth
Consti-in the Federalto73, somethingwe must pointment

of toof Arkansas the powerthethat peopletution deprives
such measures.enact

B

Butit this burden. itsthat bearsdisagreesThe majority
unpersuasive.arearguments

1

andan enormous un­by announcingThe majority begins
the Tenthbyon the principle expressedtenable limitation

the possessto the Statesmajority,Amendment. According
grantsaffirmativelythat the Constitutionpowersthoseonly

before the Constitution wastheyto them or that enjoyed
‘reserve’ thatonlythe Tenth Amendment “couldadopted;

adopted, by peoplethe of“the was formed and notnoted that constitution
large, by people respectivethe theUnited at but of States.the States

suppose propositionmere of law threwTo that the this fundamental the
mass, be to whatpeople aggregateAmerican into one would assume the

McCulloch,profess Wheat.,4itself not to atinstrument does establish.”
counsel). opinion(argument accepted premise,Marshall’s363 of this even

id.,borrowing language.some of counsel’s See at 403. What Marshall
rejected was counsel’s conclusion that the Constitution therefore was

id., (argumentmerely compact“a between the States.” See at 363 of
counsel). explained, peopleAs Marshall the acts of “the themselves” in

ratifyingthe various should “theconventions not be confused with meas-
Id., 403; id.,governments.” (notingof the at 404ures State see also at

government peoplethat no state control the of thatcould whether State
Constitution).adoptdecided to the
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fact thatAnte, at 802. From thewhich existed before.”
enjoyed any powerspreviously over thethe States had not

particular estab­of the Federal Governmentinstitutions
pre­by majorityConstitution,3lished the the derives a rule

actually pre­cisely opposite to the one that Amendmentthe
powers“‘[T]he whatsoever,states can exercise noscribes:

exclusively spring out the nationalwhich of the existence of
government, delegatewhich the toconstitution does not

” Ibid, (quoting Story,them.’ 1J. on the Con­Commentaries
(3d 1858)).§stitution of the United States 627 ed.

majority’s logic govern-The essential is that the state
any powers theyments could not not“reserve” that did con-

trol at the time the Constitution was drafted. But it was
governments doing reserving.not the state that were the

authorityThe Constitution derives its from the con-instead
peoplesent of the of the States. Given the fundamental

principle governmental powers peoplethat all stem from the
simplyof the States, it would be incoherent to assert that

people any powersthe of the States could not reserve that
they previouslyhad not controlled.

The Tenth Amendment’s use of the word “reserved” does
help majority’s position. saysnot the If someone that the

power particular facility group,to use a is reserved to some
saying anything group pre-he is not about whether that has

viously facility. merely saying peo-used the He is thethat

3At the framing, course,time of the Congressof a Federal had been
operating under the Articles of years.Confederation for 10 Thesome

unquestionably enjoyedStates powerhad the qualificationsto establish
delegatesfor their body,to this beyond qualificationsabove and the cre­

byated the Articles themselves. RespondentsSee Brief for Bobbie E.
39,Hill et al. (conceding point); also,n. 79 g.,this see e. Md. Const. of

1776, Art. XXVII (prescribing qualifications),such in 3 Federal and State
(F. 1909) (hereinafterConstitutions Thorpe1695-1696 ed. Thorpe); N. H.

1784, (same),Const. of IIPt. in 4 Thorpe then,2467. It surprising,is that
the concurring opinion seeks majority’s byto buttress stressingthe case
the continuing applicability of republican“the same principles” that had
prevailed ante,under the Articles. See at 839.
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designated groupfacility asthatpie havecontrol thewho
authority Amendmententity The Tenthto use it.the with

govern-people whom allStates,the fromofTheis similar:
pro-powersspecified notallpowers thatstem, havemental

by are re-the Federal Constitutionto the Stateshibited
people.”respectively, to theor“to Statesserved the

wrongmajority quite that theto concludeisThe therefore
govern-statepeople theircannot authorizeof the States

any powers unknown to thethat werements to exercise
Indeed,drafted.wasthe Federal ConstitutionwhenStates

apparent purpose ofposition themajority’s thefrustratesthe
pre-phrase. does notThe AmendmentAmendment’s final

power con-empt any found in the stateon statelimitations
simplymight had thatif it saidstitutions, as it have done

delegatedpowers arethe Federal Governmentnot tothe
does notBut the Amendment alsoto the States.reserved

amendingprevent people their statefromthe of the States
in effect whenlimitations that wereto removeconstitutions

Rights ratified.and the Bill of werethe Federal Constitution
majority pointsposition, toits theIn an effort to defend

Metropolitanlanguage Transitv. Antonioin Garcia San
(1985),Authority, it takes to indicate528, 549U. which469 S.

only original powerscovers “thethat the Tenth Amendment
sovereignty.”[state] But dealtAnte, at 802. Garciaof

entirely princi­different issue: the extent to whichwith an
systemsovereigntyples implicit in our federal cur­of state

Congress’ powers.authoritytail to its enumeratedexercise
congressionalwe are asked to a stat­When decide whether

byappearsute that to have been authorized Article I is
protectedit anonetheless unconstitutional because invades

sphere maysovereignty, appropriateof state it well be for us
inquire aspectsto into thewhat we have called “traditional

sovereignty.” Leagueof state See National Cities v.of
Usery, (1976);426 833, 841,U. S. 849 see also New York v.

(1992). questionStates,United 505 U. 156-157 The144,S.
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by present any prin-case,raised the is not whetherhowever,
ciple sovereignty implicitof state in the Tenth Amendment

congressional appears authorize,bars action that Article I to
but rather Article I actionwhether bars state that it does

appear necessaryprincipleto Thenot forbid. to answer this
question expressis on the face:Tenth Amendment’s Unless

affirmatively prohibits bythe Federal anConstitution action
people,the States or the it to suchraises no bar action.

majority supportThe also seeks for its view of the Tenth
(1819).Maryland,Amendment in 4McCulloch v. Wheat. 316

misplaced.ante, at But this effortSee 802. is McCulloch
power “expressly”makedid clear that a dele­need not be

gated prohibitedto the the inUnited States or to States
reservation;to fallorder outside the Tenth Amendment’s

imp­delegations prohibitions by necessaryand can also arise
Amendment,True to the text of how­the Tenthlication.4

powersever, McCulloch indicated that as to theall which
(whetherspeak byexpresslydoesConstitution not or neces­

sary implication) Thus,are “reserved” to the state level.
onlyitsin discussion of the Amendment,Tenth McCulloch

“leav[es] question,observed that the Amendment the
powerparticular subjectmaywhether the which become the

delegated government, pro­contestof has been to the one or
dependhibited to the other, to on a constructionfair of the

[Constitution].”whole 4 Wheat., at 406. McCulloch did
qualify by indicating questionnot this observation that the

enjoyed poweralso turned on whether the States had the
framing.the contrary,before To the McCulloch seemed to

people general gov­assume that the had “conferred on the
powerernment the contained constitution,in the and on the

power.”States the Id.,whole residuum of at 410.
The analysisstructure of McCulloch’s also refutes the

majority’s position. questionThe thebefore Court was

4Despite the majority’s suggestionodd contrary, ante,to the see at 796-­
797, 12,1n. fully agree with this position. supra,sensible See at 848.
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of thetax the BankcouldMarylandofwhether the State
toin efforthad created anStates, CongresswhichUnited

theit Constitution.byentrusted toaccomplish objects
thebyopinion began upholdingChief Justice Marshall’s

Id., 400-425.atthe bank.incorporatingfederal statute
affirmatively prohibitedConstitutionIt then held that the

atId.,this statute.the bank created bytax onMaryland’s
iton thatrelied concepts425-437. The Court principally

VI,of Articlein the Clausedeemed inherent Supremacy
theLaws ofConstitution, and thethat “[t]hiswhich declares

thereof,...shall be made in PursuancewhichUnited States
of Land In the Court’sLaw the ....”shall be the supreme

to the Stateshas been Unitedview, when a “delegatedpower
for-Arndt. the ClauseConstitution,” 10, Supremacytheby

or in mannerburden,“retard, anya State to impede,bids
bylaws enactedcontrol, of the constitutionalthe operations

McCulloch,into execution.”power]toCongress carry [that
the verythe concluded thatWheat., Thus, Court4 at 436.
“incom-of on bank’s wasnature state taxation the operations

federal statuteto,” creatingthewith, repugnantandpatible
id.,the bank. at 425.See

tothe has been understoodFor 175 McCullochyears,past
that affirmativelyrest on the the Constitutionproposition

thebarred from its tax on Bank’s opera­Maryland imposing
States,tions. e. v. Bank United 9 Wheat.See, Osborng., of

(1824)738, that859-868 McCulloch’s conclusion(reaffirming
of the the federal statuteClause,by operation Supremacy
the bank state laws at­incorporating impliedly pre-empted

to tax the bank’s Louisi­tempting Maryland v.operations);
(1981)ana, 451 725, 746 for theU. S. McCulloch(citing prop­

osition that thethe Clause of theStatesSupremacy deprives
to thatpass statutes);laws conflict with federal seepower

(1990)also North Dakota v. United States, 495 U. S. 434423,
(plurality for theopinion) (citing McCulloch thatproposition
state laws violate themay Clause whenSupremacy they
“regulate the Government ordirectly discriminate against
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it”).5 however,For the McCullochmajority, apparently
fact that before the wasturned on the Constitution adopted,

tax the instrumentali­had no tothe States powerpossessed
theinstitutions that Constitutionties of the governmental

of makes most ofThis McCullochcreated. understanding
to theirrelevant;Justice Marshall’s opinion accordingChief

federalno need to into whetherthere was inquiremajority,
the in because theoflaw power question,deprived Maryland

of “reserved”could fall into thenot category powerspower
anyway.6

5 Nevada,ante, 802, v. 6see at Crandallby majority,cited theThough
view of McCulloch.(1868), from this acceptedWall. 35 did not deviate

a numberCrandall, 48 that McCulloch and(observingatsupra,See
onthe of the State taxes“distinctly placed invalidityof other cases

the Federalauthoritywith an oftheythat interferedthe ground
government”).

6 McCulloch, thetoattribute such surplusageits decision tosupportTo
“ deprive‘does notopinionthat hisMarshall’s observationquotesmajority

” thebecausethey originally possessed,’whichanyof resourcesthe States
the States’encompassed bynotinstrumentalities wasto tax federalpower

McCulloch, Wheat., atAnte, 4at 802 (quotingto tax.’”right“‘original
430). thatcounsel’srefuting argumentwas436, simplyIn Marshallpart,

forsovereignty”invasion of State“overwhelminganwould constituteit
that none­that within a State butoperateda bankto establishCongress

id., of(argumenttaxes. See at 337-339from stateexempttheless was
counsel) attri­highestraise revenue” is “therightthat “the to(stressing

exist”). Whiletorightindeed amounts to “theandsovereignty”bute of
taxation” was an “es­“this oforiginal rightthatacknowledgedMarshall

constitu­could notCongressthatsovereigntyattribute of statesential”
than counsel on “theinvade, more preciselyor he focusedcontroltionally

id., 428, that itat and concludedright,”this originaland extent ofnature
by governmenttheemployed“to tax the meansrightinclude thedid not

Id., In this re­at 430.Union, powers.”of itsfor the executionof the
inpowersto the States’then, referring “original”wasthe Courtspect,

TransitMetropolitanv. San Antonioas Garciamuch the same context
(1985): whether Con­examiningThe Court was469 U. S. 528Authority,

from Stateits own measuresexemptingthe of“privilegeexercise ofgress’
McCulloch, 434, oftaxation,” protected spherehad invaded aatsupra,

sovereignty.state
the of theoperationsthat the to taxargue powerMarshall did on togo

thebyto controlsimply susceptibleStates was notBank of the United
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McCulloch,andof Garciacitationmajority’stheDespite
AmendmentTenthof theits viewfortrue supportthe only

on constitutionaltreatise1833Story’sJosephcomes from
ofthe ConstitutiononCommentariesStory,2 J.law. See

a brilliantwasStory§§623-628. Justicethe United States
hisdismisscasuallycannotman, and oneand accomplished

of thememberwas not ahehand,otherOn theviews.
on the Constitu-his CommentariesandFounding generation,

the Ratherframing.aftercenturya halftion were written
theof Consti-understandingthe originalthan representing

In aunderstanding.his owntution, onlythey represent
more-relation,federal/statetheconcerningcasesofrange

com-taken in Story’shas deemed positionsthis Courtover,
war-thethan Constitutionmore nationalistto bementaries

thethatid., (arguing§§1063-1069e.g.,rants. Compare,
to regu-of the powerthe StatesdeprivesClauseCommerce

v.reach), CooleywithCongress’withincommerceanylate
ex rel. Soc.PhiladelphiaPortBoard Wardens forof ofof

(1852) that(holding299Pilots, 12 How.DistressedRelief of
exclusive). Seeare notClause powersCommerceCongress’

(W. ed.Story296Storyof JosephLife and Lettersalso 1
(“I hold it to1851) (extract Story)written byof manuscript

abe lost ofsight by greatshould nevermaxim,be a which
isof the StatesUnitedstatesman, that the Government

theory per-isWheat.,4 at 430. But thatpeople single State. Seeof a
peoplethat the ofmy Marshall reasonedfectly position.consistent with

employed by peoplethetax the instrumentalitiessingle maya State not
Government, because such taxationthrough the Nationalof all the States

taxingStates to thesubject people of the severaleffectivelywould the
id., argument provessort ofsingle See at 428. Thispower of a State.

may prescribe qualifications for thepeople singleof a State notthat the
President,States; like thethe United the selection of thePresident of

States, anyup peoplenot to the ofoperation of the Bank of the United is
follow, however,infra, not that thesingle State. See at 862. It does

qualifications for their ownpeople single may prescribeof a State not
representatives Congress.in
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intrinsically powersweak, the thetoo and of State Govern-
Story’s positionstrong”). In too,ments too this case that

only powers arethe reserved to the States those that the
enjoyed framingthebefore conflicts with both theStates

language underlyingplain Tenth and theof the Amendment
theory of the Constitution.

2

majority mayThe also sketches out what be an alternative
narrower)(and Againargument. citing Story, majoritythe

suggests that it be thewould inconsistent with notion of “na-
sovereignty” peopletional for the States or the of the States

any powershaveto reserved over the selection of Members
Congress. majority ap-ante, at The803,of See 805.

steps.parently reaches conclusion itFirst,this in two as-
Congress isserts that because as a an institution ofwhole

the National theGovernment, individual Members of Con-
allegiancegress primary people State,“owe not of ato the

people ante,to the Second,but of the Nation.” atSee 803.
Congressit concludes that because each Member of has a

constituencynationwide once he itoffice,takes would be
singleinconsistent with the Framers’ scheme to let a State

prescribe qualifications ante,for at 803-804,him. See
837-838.

Political scientists can debate about who commands the
“primary allegiance” Congress theyof Members of once

Washington. present,framingreach From the theto how­
Representativesever, the selection of the and Senators from
entirely peopleeach State has been left to the of that State

§legislature.or to their (providingstate I, 2,See 1Art. cl.
that RepresentativesMembers of the House of are chosen
“by People §States”);the (origi­of the several I, 3,Art. cl. 1
nally providing that the Senators from each State are “cho­

by Legislature thereof”); §sen the (amending17Arndt. 3 to
provide that the byfromSenators each areState “elected

thereof”).people very “congress”the suggestsThe name a
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together representatives entities.7coming from distinctof
system,complexity oncekeeping of our federalIn with the

by people as­representatives of each Statethechosenthe
bodythey are be­Congress, andform a nationalinsemble

elec­nextuntil theyond the individual Statesthe control of
Congressrepresentatives isinofBut the selectiontion.

people someindisputably State, notof eachact of thean
people Nation as a whole.of theabstract

opinion suggests so,beconcurring that this cannotThe
guarantees thethatit is Federal Constitutionbecause the

(so qualifiedlong theypeople asright areof the of each State
law) choosingpart Mem-in theto takeelectors under state

Congress Butat 842.ante,that Seeof from State.bers
guaranteed right hardlyfederallypresence meansthe of a

representatives “theconstitutesof thosethat the selection
authority.” theante, at When841.of Seeexercise federal

Congress,pick representativespeople Georgia inof their
corporateGeorgia,they acting people not as theofare as the

people aagents asof the Nationfor undifferentiatedthe
(1890)(“AlthoughGreen, 377,134 379re U. S.whole. See In

pur-appointed[Presidential] and act under andelectors are
they noareStates,to the of the Unitedsuant Constitution

agents are theofficers of the States thanmore or United
legislatures acting ofelectorsmembers of the state when as

actingpeople asfederal or the of the States whensenators,
concurringCongress”).representativesof in Theelectors

protests powersopinion inthat the exercise of “reserved”
congressional “statethe area of elections would constitute

interference the most Na-with basic relation between the

7 (4thJohnson, Dictionary1 English LanguageSee S. A ed.of the 393
1773) (defining “congress” meeting ofappointed“[a]nas for settlement

as, congress Cambray”);affairs between nations: of Sheri­different the T.
dan, (6th 1796) (“anCompleteA Dictionary Languageof the English ed.
appointed nations;meeting for settlement of between theaffairs different

America”).assembly governswhich the United ofStates
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legisla-tional and its the ofcitizens,Government selection
representatives.” ante,tive See at But when one842.

strips away concurring opinion simplyits the isabstractions,
saying people permittedthat the of Arkansas cannot be to
inject process by theyinto themselvesthemselves the which

representatives Congress.select Arkansas’ in
concurring opinion attempts surprisingThe to defend this

by pointingproposition “citizens ofout that Americans are
theythe wellUnited States” as as “of the State wherein

§ citizenship (partic-reside,” 14, 1, and that nationalArndt.
Amendment)ularly after the ratification of the Fourteenth

abridg-privileges protected from state“has and immunities
by ante,of the at 842.itself,”ment the force Constitution

“beyond dispute,” ante, 844, butfacts are atThese indeed
Althoughanythingthey not contradict that I have said.do

althoughobviously it obvi-is a andNation,the United States
ously not call for Memberscitizens,has the Constitution does

byCongress nationalof to be elected the undifferentiated
recognize any at allcitizenry; mechanismindeed, it does not

referendum)(such by the undifferen-as a national for action
supra, at 848-people of the as a whole. Seetiated Nation

politics, al-then, thereEven at the level of national849.
meaningfulways someoneremains a distinction between

Georgia andwho is a citizen of the United States and of
and of Massa-someone who is a citizen of the United States

Georgia of this dis-chusetts. The citizen who is unaware
pointed tries totinction will have it out to him as soon as he

congressionalvote in a Massachusetts election.
majority Framersshort,In while the is correct that the

expected process to create a “direct link” be­the selection
Representativestween of the House of and theMembers

Representa­people, ante, 803,at the link was between the
people peopleState;of thetives from each State and the that

Georgia say peopleof have no over whom the of Massachu­
represent Congress. arrange­in Thissetts select to them
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of Con­understandingwhosethe majority,8ment must baffle
ofwithin a systemcomfortablyfit morewould surelygress
itthat whenfact remainsBut theelections.nationwide
oftheof Congress, peopleof Membersthe selectioncomes to

identity.politicalretained their independenthaveeach State
theaboutstrangenothingthere isresult, absolutelyAs a

legislaturesor their stateof the Statesthat the peoplenotion
in this area.“reserved” powerspossess

speci-from the Constitution’sseeksThe majority support
receive a Compen-“shallthat Members of Congressfication

Law, and paidascertainedServices, byfor their to besation
I, §6, 1;cl.Art.of the United States.”Treasuryout of the

Members ofante, CongressBut the fact thatsee at 804.
hardlyhave assembledtheyfederal oncesalarydraw a

reserved powersof the lackthat the Statesmeans people
the his-Indeed,of theirthe selection representatives.over

suggeststhe provisiontorical evidence about compensation
even extendmay beyondreserved powersthat the States’

that if theitself indicatesThestage. majoritythe selection
com-for congressionalhad made noConstitution provision

“left to state legisla-this would have beenpensation, topic
(remarks of1 Farrand 215-216Ante, 809; accord,attures.”

Like-Mason); id., 219,at n. *.Madison and GeorgeJames
theindicated that even withMadisonwise, specifically

individual stillin the Statescompensation provision place,

8 reallycongressional elections do notmajority suggestsThe even that
judgeway, Congress powerhas the towork in this because each House of

1).ante, 5,§(citing I, cl. Butqualifications.its Members’ See at 804 Art.
I, §5, merely powerArt. is the topower “Judge”the to act as under

haveapply pre-existing qualifications peopleto which the of each State
(1969).McCormack,See v. U. S. 486 Whether orconsented. Powell 395

§ welljudge disqualificationsnot 5 directs each House to state-law as as
Constitution, 895, it is clear' thatinfra,those contained in the see at

may representativeneither House exclude a from Massachusetts for fail­
qualification peopleure to meet a that of Massachusetts have notthe

accepted.
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the to federalreserved theenjoyed power supplement
(remarks3 id., at 315 at the Virginia ratifyingsalary.

convention).
the a to es-As for fact that State has no reserved power

ante,tablish for the of see atPresident,officequalifications
it no803-804, need not follow that a State has re-surely

ofserved to establish for the Membersqualificationspower
who the of that BecauseState.Congress represent people

to the it is clearare reserved Statespowers “respectively,”
that no another Evenlegislate thoughState for State:may
the the passArkansas reserved toLegislature enjoys power

Arkansas,a for no passlaw it has tominimum-wage power
reason,a forlaw For the sameVermont.minimum-wage

eli-Arkansas not that Arkansas aremay onlydecree citizens
States;to be of ofPresident the the selectiongible United

the to canup alone,President is not Arkansas and Arkansas
no it canmore the for that office thanprescribe qualifications
set the for ofMembers from Florida.qualifications Congress
But ofnone this that Arkansas cannot setsuggests qualifica-
tions for Members of fromCongress Arkansas.

fact,In the Constitution’s treatment elec­of Presidential
tions actively contradicts the theWhilemajority’s position.
individual States have no “reserved” to setpower qualifica­
tions for the of President,office we have understoodlong

(asthat do have the farthey power as the Federal Constitu­
concerned)tion is setto qualifications for their Presidential

electors —the thatdelegates each State selects to represent
it in the electoral college that actually chooses the Nation’s
chief Evenexecutive. respondents do not thethatdispute
States may establish qualifications for their to thedelegates
electoral college, as aslong qualifications musterpassthose
under other constitutional provisions Firstthe(primarily
and Amendments).Fourteenth See Rhodes,Williams v.
393 23,U. 29 (1968);S. McPherson Blacker,v. 1,146 S.U.

(1892).27-36 As the cannotmajority that theargue Consti­
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powerpower,9affirmatively grants mustthe bethistution
necessarilyIt follows“reserved” to the States.that isone

understandingmajority’s the Tenth Amendmentofthethat
surelyposition electorfor of Presidentialtheincorrect,is

”“ government.’‘spring[s] of nationalof existence theout the
802.ante, atSee

3

enjoydeny people thethat the of Stateseffort toIn a final
representativespowers theirthe selection ofover“reserved”

suggestsCongress, majority that the Constitutionthein
powersdelegatesexpressly over con-to the States certain

delegationsgressional ante, at 805. Suchelections. See
superfluousmajority argues,power, be if thewouldtheof

powersenjoyed in thispeople reserved area.of the States
Only provision Times, Places andone constitutional —the

§ arguably supports theArticle 4—evenI,ofManner Clause
suggestion.majority’s It reads:

holdingof ElectionsTimes,“The Places and Manner
prescribedRepresentatives, shall be inandfor Senators

Congressby Legislature thereof; but theeach theState
may any by Regulations,altertime Law make or suchat

chusingexcept Senators.”as to the Places of

Contrary majority’s assumption, however, this Clauseto the
delegate any authority Instead,not to the States. itdoes

duty upon majority getssimply imposes The ita them. ex-
actly right: By specifying legislaturesthat the state “shall”

necessary congressionalprescribe the details to hold elec-
by“expressly requires action thetions, the Clause States.”

9 1,might II, §only provision conceivably so Article whichThe that do is
recognizes authority legislatures specifyof to the “Manner” inthe state

appointsa if a qualificationswhich State its Presidential electors. But
Clause,regulation purposesa itlaw is “Manner” for of this then is also a

§4regulation purposes I,“Manner” for of Article would mean that—which
specifically recognizes powerthe Constitution the of both the States and

Congress qualifications Representatives.to setthe for Senators and
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themeshes with one ofante,See at 804. This command
toof “make or alter” power:principal Congress’purposes

in theensure that the States hold electionscongressional
one re-that to Asfirst so continues exist.Congressplace,

at the Newsummarized a made Johnby Jayporter speech
York convention:ratifying

it had awas unlessgovernment imperfect,“[E]very
orthat, by designof Supposeitself.power preserving

the states toaccident, repre­should neglect appoint
sentatives; be somethere should constitutionalcertainly

this obvious of thefor evil. The para­remedy meaning
was, that, if this should take Con­place,graph neglect

thelaw,should have toby govern­gress power, support
ment, [Jay]and the dissolution of theprevent Union.

of thebelieved this was the federal Convention.”design
2 Elliot 326 in original).10(emphasis

onaffirmative dutiesConstitutional thatprovisions impose
the of re-States are inconsistent with the notionhardly
served powers.

10 (remarksAccord, g., Elliot 24 Stronge. 2 of Caleb at the Massachusetts
convention) (“[I]fratifying legislaturethe of a refuse to makestate should

be,regulations, consequencesuch the representativeswill that the will
chosen,not general governmentbe and the Inwill be dissolved. such

case, gentlemen saycan power remedy necessarythat a to the evil is not
lodged lodgedto be can Congress?”);somewhere? And where it be but in

(M.2 Documentary History of the of the 400Ratification Constitution
(notes1976)Jensen Anthony Wayne ratifyinged. of at Pennsylvaniathe

convention) (“4th invasion,bysection occasioned an eventual insurrec­
tion, etc.”); (Hamilton)59, (observingThe Federalist No. at that if363 not
subject checks,anyto anythe atStates “could moment annihilate [the

byFederal provideGovernment] neglecting personsto for the ofchoice to
affairs”).administer its

These statements about the purposes helpClause’s also refute the
majority’s claim itthat was thebizarre for Framers theto leave States
relatively qualificationsfree to enact congressionalfor office while simul-
taneously time,giving Congress power“make or alter” over the States’
place, regulations.and infra,manner See at 896-898.



864

part and MannerTimes, Placestheofcourse, the secondOf
duty.impose Aspower agrant thanratheradoesClause

“may” confirm,contrasting and“shall”of the wordsusesits
Congress,exclusivelygrants power tothe Clausehowever,

theall,exist atdid notIf the Clausethenot to States.
places,prescribe andtimes,thetobe ablewould stillStates

of thedeletionholding congressional elections; theofmanner
powerCongress todeprivesimply of theprovision would

regulations.statetheseoverride
“Each2:majority II, §1, cl.ArticlementionsalsoThe

Legislatureas theappoint, in such MannershallState
[Presidential] Electors,may ofdirect, a Numberthereof

Representativesandequal ofNumber Senatorsto the whole
Congress . .”may . .in thebe entitledthe Stateto which

congressional elec-nothing do withhas toBut this Clause
obliga-imposesany an affirmativeit, too,eventand intions,

provisionsome such barebonesfact,Inon the States.tion
elec-of thethe creationto coordinatein orderwas essential

uncon-college. moreover, it isabove,As mentionedtoral
specifypowerenjoy tothe reservedtested that the States

are chosenqualifications whoelectorsfor the Presidential
supra,pursuant at 861-862.this Seeto Clause.

majority’sRespondent theto buttressThornton seeks
§ provides:position whichI, 2, 1,with Article cl.

composedRepresentatives ofshall beof“The House
by Peopleevery of thethesecond YearMembers chosen

havein each State shalland the ElectorsStates,several
requisite of the mostfor Electorsthe Qualifications

Legislature.”thenumerous Branch of State

“grantsAccording respondent provisionthisThornton,to
[voters]”prescribe qualificationsauthority inofto theStates

Respondent Congressmancongressional Brief forelections.
Ray anything, limitshowever,Thornton If the Clause4.

enjoy. Thoughpowerthe that the States would otherwise
mayability voteit does leave States with the to control who
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congressional restrictingin elections, it has the ofeffect
authority special requirementstheir to establish that do not

apply legislature.in forelections the state
interpreting affirmatively sup-case law theOur Clause

ports enjoy powersthe view that the States reserved over
congressional elections. We have treated the as aClause
one-way requirements votingthe in con-ratchet: While for
gressional the re-elections cannot be more onerous than

votingquirements for in for the most numerouselections
legislature, theybranch of the state can be less so. See

Tashjian Republican Party Conn., 208,479 225-v. U. S.of
(1986). interpretation correct, it229 If this of the Clause is

place,means that even with the in still haveClause States
partial special voting requirementsto set for con-freedom
gressional power granted in Articleelections. As this is not

among powers.it must be the “reserved”I,

II

people Arkan-established, then,I take it to be that the of
enjoy powers of theirsas do “reserved” over the selection

representatives Congress. Purporting thosein to exercise
powers, they agreed among thatreserved have themselves

§3bythe 73—thosecandidates covered of Amendment
they alreadywhom have to three or more terms inelected

Representativesthe House of or to two or more terms in the
eligible appearnot be forSenate—should to on the ballot

Congressbut should bereelection, nonetheless returned to
enough sufficientlyif voters are enthusiastic about their

candidacy mightinto write their names. Whatever one
arrangement, maythink of the wisdom of this we not over-

somethingpeopleride the decision of the of Arkansas unless
deprives powerin the Federal them of the toConstitution

enact such measures.
majorityThe settles on “the as theClauses”Qualifications

provisionsconstitutional that Amendment 73 violates. See
provisionsante, at 806. Because I do not read those to im-
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it is unneces-States,prohibitions on theanypose unstated
majority iden-tois correctthesary decide whetherme tofor

fixing truewith lawsrestrictiontify ballot-accessArkansas’
“qualifications” for con-prescribinglimits or otherwiseterm

thebelow,A Qualifi-in PartI discussgressional Asoffice.
straightforward themerely ofrecitationsareClausescations

thoughtrequirements the Framerseligibility thatminimum
TheyCongress meet.every toofMemberforit essential

they preventonlypower the Statesin thatstaterestrict
membershiprequirementseligibility forabolishing allfrom

Congress.in
notdoesClausesof the Qualificationsthe textBecause

majority to its visionposition, insteadsupport turnstheits
the Framers.principles animatedthatthe democraticof

goes question notanalysis that ismajority’s atotheBut
prescribepowerCongress tohas thewhetherbefore us:

B,in PartAs I discussmembers.qualifications for its own
to the Framers’principles contributedthatthe democratic

proveCongresspower do notfromthisto withholddecision
people ofdeprived of the StatestheFramers alsothat the

eligibility requirements forauthority to settheir reserved
representatives.owntheir

specificmajority’s historicalmoreI review theC,In Part
they the rec-case,on thisthat bearthe extentevidence. To

affirmatively supportPhiladelphiathe Conventionords of
meaningunwillingnessmy in the Qualifica-find hiddento

surviving ratifica-records from theClauses, while thetions
postratificationhelp for theAsdebates neither side.tion

disquali-supplementedperiod, the constitutionalfive States
very evi-The historicalelection laws.in their firstfications

any that the ClausesQualificationsrefutes notiondence thus
major-generally be Yet theunderstood to exclusive.were

understandingjustity in order tosuch anmust establish
impose prohibi-justify position unstatedthat theits Clauses

people. my histori-view,In thetions on the and theStates
majority’sinadequatesimply theis to warrantcal evidence
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anythingconclusion thethat Clauses meanQualifications
they say.more than what

A

provisions generallyThe that are known as the Qualifica-
tions Clauses read as follows:

Representative“No Person shall be a who shall not
age twenty Years,have attained to the of five and been

seven a States,Years Citizen of the United and who
not,shall when elected, be an Inhabitant of that State

in which he shall be I, §2,chosen.” Art. cl. 2.
“No Person shall be a who shall not have at-Senator

Age thirtytained to the of Years, and been nine Years
a of States, not,Citizen the United and who shall when
elected, be an Inhabitant of that State for which he shall
be chosen.” Art. I, §3, cl. 3.

“Ineligibility imposesinLater Article theI, Clause” another
disqualification congressional “[N]onationwide from office:

holding anyPerson Officeunder the States,United shall be
duringa Member of either House his Continuance in Office.”

§6, cl. 2.
majority quite “negative phrasing”The is correct that the

of these has ante,Clauses little 792,relevance. See at
thingThen. 8. Qualifications Clauses would mean the same

they Philadelphiahad been inenacted the form that the Con-
Style:vention referred them to the ofCommittee

“Every RepresentativesMember of the House of shall
age twenty-five yearsbe of the of at least; shall have

been a citizen of the United States for at least seven
years before his election; and shall be, at the time of his
election, an inhabitant of the State in which he shall be
chosen.” 2 Farrand 565.

(same phrasingid.,See also at 567 for Senate Qualifications
Clause). But nega-these different formulations —whether
tive merelyor qualifica-establish minimumaffirmative—
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formula-from an exclusivedifferentaretions. They quite
following:such as thetion,

ofthe agetohave attainedwho shallPerson“Every
ofYears a Citizenbeen sevenandYears,fivetwenty

be anelected,shall, whenand whoStates,the United
chosen,shall bein which heof that StateInhabitant

to be a Representative.”shall be eligible

Clausestheface, then, Qualificationstheirleast onAt
estab-fromof a Stateto the peopledo nothing prohibit

ownfor theireligibility requirementsadditionallishing
representatives.

nonethe-a wasthat suchthought prohibitionJoseph Story
be-list of qualifications,in the constitutionalless implicit

the affir-such athe nature ofvery provision,cause “[f]rom
to a negativewould seem implythesemation of qualifications

of the1 on the ConstitutionCommentariesof all others.”
Thisante, 793,at n. 9.§ see also(1833);624United States

expressio est exclusiouniusrests on the maximargument
todecided which qualificationsthe Framersalterius. When

to includedecided notConstitution,in the alsotheyinclude
In view,in Story’sthe Constitution.otherany qualifications

offor the peoplewith this latter decisionit would conflict
law, thatdecide, as a matter of stateStates tothe individual

toinwould like their own representatives Congressthey
eligibility requirements.meet additional

is ex-the this toargumentTo outspell logic underlying
to theits Even if one were willing ignoreweakness.pose

in thedistinction between enshrined Constitu-requirements
Framers contenttion and other that the wererequirements
law,the reach of Story’sto leave within ordinary application

expressiothe unius maxim takes no account of federalism.of
At the of certain nationwidemost, specification disqualifica-

in the of other na-tions Constitution the negationimplies
tionwide it does thatnot individualdisqualifications; imply
States or their are barred from their ownpeople adopting
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Thus, the oneon a basis.state-by-statedisqualifications
anythingto the Convention who voiceddelegate Philadelphia
ofthat a quali-said recitalStory’s argument onlyapproaching

lackedin Constitution would that Congressfications the imply
(remarksSee 2 123Farrandany power.qualification-setting

815-816,Dickinson); 793, 9,of cf. n. n. 27.ante,John at and
do individualThe Clauses thepreventQualifications

States from all for Con­abolishing eligibility requirements
on fact thatThis restriction state reflects thegress. power

of orimmature, disloyal,when the one State sendpeople
torepresentatives they jeopar­unknowledgeable Congress,

dize their own but of thenot interests also the interestsonly
of other States. Because wieldspeople Congress power

States,over all the the each some guar­of State needpeople
antee of otherthat the elected thelegislators by people
States will meet minimum of Thestandards competence.
Qualifications Clauses that list theprovide guarantee: They

that the toFramers considered essentialrequirements pro­
tect the of the Nationalcompetence Legislature.11

If the of a State decide that like theirwouldpeople they
however,torepresentatives possess additional qualifications,

have done behindthey to frustrate the thenothing policy
Qualifications Clauses. who all of theAnyone possesses
constitutional some re-qualifications, plus qualifications

law,quired state still has of theby all federal qualifications.

11Thus, age requirementthe was intended to ensure that Members of
Congress people See,judgment g.,were of mature experience.and e. 1

(remarksFarrand George Convention);375 of Mason at the Philadelphia 3
id., (remarksat 147 of McHenryJames Marylandbefore the House of Dele­
gates). citizenship requirementThe was intended both to ensure that

CongressMembers of were country theyfamiliar with the and that were
unduly (re­not susceptible id.,foreign See,to g.,influence. e. 2 at 216

Mason).marks of George inhabitancy requirementThe was intended to
produce Legislaturea Members,National collectively,whose had a local
knowledge (Madison).of the See,all States. g.,e. The 56Federalist No.
The Ineligibility Clause guardwas to against corruption. See,intended

(remarksg.,e. 1 Hamilton).Farrand 381 of Alexander
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specifiesAccordingly, certainthe fact that the Constitution
necessary protecttoqualifications that deemedthe Framers

implyLegislaturecompetence does notof the Nationalthe
powerstrips people of thethe of the individual Statesitthat

requirementsby adding otherprotect their interestsownto
representatives.their ownfor

complainlegitimatelypeople ifof couldotherThe States
particular election,people in a todecide,of Arkansasthe

gives6-year-old Congress. But the Constitutionsend a to
complain peoplepeople to if theother no basisof Statesthe

preferencerepresentative in toelect aof Arkansas freshman
beinglong-term case, it is hard toThat theincumbent.a

rights peoplewhy haveof States beenthe of the othersee
people enact athe of Arkansas decide to moreviolated when

disqualification long-termgeneral Such aof incumbents.
subject scrutinydisqualification certainly to under otheris

provisions, the and Fourteenthsuch as Firstconstitutional
theylong as the candidate whomAmendments. But as send

citizenship,age,Congress andto meets the constitutional
inhabitancy requirements, people havethe of Arkansas not

the Qualificationsviolated Clauses.
by toconclusion our reluctance readThis is buttressed

by negativeprovisions preclude powerconstitutional to state
veryimplication. The of coun­structure the Constitution

§10 Article Iall,sels such hesitation. After of contains a
express Cipol­prohibitionsbrief list of on the Cf.States.

(1992)Liggett Group, Inc., 517-519504,lone v. 505 U. S.
J.) (applying expressio(Stevens, tothe unius maxim con­
Congress’ express pre-emptionthatclude inclusion of an

implies beyondclause in a federal thatstatute state laws the
pre-empted);clause Hall,reach of that notare Nevada v. 440

(1979) J.) (suggesting light410, 425 in(Stevens,U. S. that
express pro­of the Tenth Amendment and the Constitution’s

on the States,hibitions “caution should be exercised before
concluding powerthat unstated limitations on state were in­

Framers”).by Many prohibitionstended the of the listed in
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§ might thought implicit10, moreover, have inbeen to be
provisions veryother or inconstitutional the nature of our

(“[The§system. Compare, g.,federal II, 2,e. Art. 2 Pres­cl.
ident] byshall Power,have and with the andAdvice Consent

(“TheTreaties”),of Senate, §8,the to make 5I,and Art. cl.
Congress Money”),[t]ohaveshall Power . coin with. . Art.

(“No§ Treaty”anyI, 10, 1cl. State shall enter into and “No
Money”); (explicitlyState coin 2VI,shall... see also cl.Art.

Constitution).declaring that state law cannot override the
prohibi­The fact that the Framers nonetheless made these

express lightly provi­tions confirms that readone should not
deprivationsimplicitsions like the Qualifications Clauses as

power. generallyof state See TiernanBarron ex rel. v.
(1833).12Mayor Baltimore, 243,7 Pet. 249of

majority responds patchwork qualifi-The “athat of state
uniformity“undermin[e]cations” would the the nationaland

soughtcharacter that the Framers to en-envisioned and
perfectlythoughtAnte,sure.” at 822. Yet the Framers it

Congressconsistent thewith “national character” of for the
RepresentativesSenators and from each to be chosenState

by legislature people majoritythe or the of that State. The
whyexplains Congress’ per-never fundamental character

system, prohibitsmits this state-centered but nonetheless

12 principleThe that the rests onConstitution the consent of the people
pointsof the inStates the same direction. Both ofprocess selectingthe

delegates Philadelphiato the procedureConvention and the ratification
byerected Article VII were designed to let the peopleStates and the of

protectthe States their protections evaded,interests. Lest those be one
should quicknot be to Qualificationsread the imposingClauses as un­

prohibitionsstated that pre-empt qualificationsstateall laws. Cf. L.
Tribe, (2d§6-25, 1988)American p.Constitutional Law (arguing480 ed.
that courts should hesitate to read pre-empt law,federal statutes to state

givebecause “to the state-displacing weight of law tofederal mere con­
gressional ambiguity would very procedureevade the lawmakingfor on
which [v.Garcia San Antonio Metropolitan Authority,Transit 469 U. S.

(1985)]528 protecttorelied interests”);states’ Gregory Ashcroft,v. 501
(1991)452,U. S. 464 (applying argument).this
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fromand their state legislaturesof the Statesthe people
whofor the candidatesrequirementssetting any eligibility

to them.seek represent
the Framersthatrelated assertionthe majority’sAs for

this is auniform,to berequirementsintended qualification
thatit is a conclusionIndeed,anconclusion, argument.not

At thethemselves contradict.Clausesthe Qualifications
thereafter, theyearsand for someframing,of thetime

laws thatrequirements incorporatedcitizenshipClauses’
ClausesThus, Qualificationsthefrom to State.varied State

qualifiedthat a would bepersonmade it possiblethemselves
similarlyA aCongress thoughin evento Staterepresent

B.to Staterepresentwould not be qualifiedsituated person
Be-some background.requiresTo understand this point

controlledwasadopted, citizenshipthe wasfore Constitution
establishedlaw, the different Statesstate andentirely by

of AmericanKettner,J. Developmentdifferent criteria. See
(1978).213-218 Even after the1608-1870, pp.Citizenship,

an uni-the to “establishpowergave CongressConstitution
the UnitedNaturalization . . throughoutform Rule of .

no§ was underStates,” I, 8, 4, Congress obligationArt. cl.
con-state law toso,to do and the Framers surely expected

and acted.Congresstinue in full force unless until Cf.
(so(1819)Crowninshield, 122, 196 inter­4 Wheat.v.Sturges

§ 4,of cl. which8, empowers Congressthe otherpreting part
Bankruptc­to “uniform Laws on the ofsubjectestablish

ies”).13 the constitutional thatAccordingly, requirement

13 Congress law inEven when enacted the first federal naturalization
1790, open possibilityit left the that the individual States could establish

citizenship.admitting peoplemore lenient standards of their own for to
suggested Congress’ power uni­While Hamilton had that to “establish an

logically precluded deviatingform theRule” States from downward from
established, 32, 199,Congressthe rule that No. at thesee The Federalist

Collet,early question oppositecases on this took the view. See Collet v.
(CC 1792) JJ.).294, (Wilson, Blair, Peters,2 Dall. Pa.296 and States

1795,therefore continued lawsto enact naturalization of their own until
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CongressMembers of be United citizens dif-States meant
things veryferent in different States. The first contested-

Representatives,election case in the ofHouse which in-
citizenship Congressmanvolved the of a would-be from

principle. Representa-illustrates thisCarolina,South As
colleagues,tive James Madison told his “I take it to be a

point, guided, bybe in decision,clear that we are to our the
theyCarolina,and constitution of so far as canlaws South

guide expressly guidelawsus; us,and where the do not we
byguided principles generalmust be of a nature .. . .”

(M.Congressof Elections in 32Cases Contested Clarke
1834) (reporting MayproceedingsHall 22,& D. eds. from

1789).
Congress power pre-Even after chose to exercise its to

naturalization,scribe a uniform route to the ele-durational
citizenship requirementthe inment of the Qualifications

that inensured variances state law would continueClauses
to in 1794the refusedThus,matter. Senate to seat Albert

owing peculiaritiesbecause, to the individual of theGallatin
States,laws of the two relevant he had not been citizena

required years. (reportingId,., 859-862,for nine atthe 867
1794).proceedings February 20 28,from and

Even if the Clauses had not themselves in-Qualifications
corporated requirements,nonuniform course,of there would

pluralitystill be no basis for the assertion of the below that
they “uniformity qualifications.”mandate in See 316 Ark.

(1994). wholly251, 265, 349,872 W. 2d 356 TheS. Clauses
exclusivity provision according plu-omit the thethat, to both

rality today’s majority,below and was their central focus.
apparent purposefact,In neither the text nor the of the

anythingClauses does to refute Thomas Jef-Qualifications
elegant legal analysis:ferson’s

Kettner,Congresswhen an exclusivepassed naturalization law. See J.
(1978).1608-1870,of AmericanDevelopment Citizenship, 242-243pp.
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nobody butdoubtcansilent,been“Had the Constitution
qualifications and dis­prescriberight all thetothat the

representthey send towouldqualifications thoseof
thebelonged alsothe Soto State.havethem, would

prescribed ex­might whole, andthehaveConstitution
preferred mid­thehaveIt seems tocluded all others.

part, bypower declar­way. intheexercisedIt hasdle
declare,disqualifications it does noting But....some
pauper,lunatic, anot be ashallthe memberitself, that

felony, infa­or othermurder, oftreason,of ofconvicta
district; does itof his nornon-residentcrime, or amous
declaringpower these, orofprohibit the State theto
particulardisqualifications circum­any which itsother

may in dif­may be differentand thesefor;callstances
by amend­the tenthcourse, then,Offerent States.

Letterpower to theis reserved State.”ment, the
(Jan. 1814), Writingsin 14 ofJoseph 31,to C. Cabell

1904).14(A. Lipscomb ed.82-83Thomas Jefferson

B

norAlthough neither stateClausesthe Qualifications
majorityprohibition in theimply them,it findsthatthe

principles” the“democratic thatFramers’infers from the
precludegenerally understood tomust have beenClauses

legislaturespeople fromand their statethe of the States
qualifications representa-prescribing any for theiradditional

majority’s pointCongress. evidence on thisin But thetives
(1)propositions:only the Fram-two more modestestablishes

imposeto anot want the Federal Constitution itselfers did

14 power supple­majorityThe notes Jefferson’s concession that state to
Qualifications questionswas “one the doubtful onment the Clauses of

ante,may purestwhich honest men differ with the of motives.” See at
1904).(A.813, 24; Writings Lipscomb14n. of Thomas Jefferson 83 ed. But

against impugning peoplewhile Jefferson cautioned the motives of who
might disagree position, phrase sug­with his his the course”“[o]fuse of
gests that he himself did not entertain serious doubts of its correctness.
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(2)congressionaldisqualifications office,andforbroad set of
Congress to be ablewant the Federalthe Framers did not

disqualifications that thesupplement the few Constitutionto
simply thelogical is thatThe conclusiondoes set forth.

people and their statenot want the of the StatesFramers did
by many qualifications im-legislatures tooto be constrained

supportnotnational The evidence doesposed at the level.
sweeping the Framersmajority’s conclusion thatmorethe

legis-people their stateof the andto bar the Statesintended
eligibility requirements toadoptingfrom additionallatures

help own choices.narrow their
power tomajority Congress nohasagree the thatI with

fact,Thisqualifications its own Members.prescribe for
con-Clausesthat thenot showhowever, Qualificationsdoes

for Con-exclusivity provision. The reasona hiddentain
de-Clausesthat thegress’ incapacity is not Qualifications
butauthority qualifications,to setCongressprive of the

Congressgrants thisnothing thein Constitutionrather that
mayCongress notgrant,such apower. In the absence of

thedeniesdeciding the ConstitutionwhetherButact.
people ofand thepower the Statestoqualification-setting
analysis.legalfundamentally differentrequires athe States

contrary, ante, atmajority’s seeto theDespite the claims
incapacity toCongress’explanation for12,n. this796-797,

perfectly consistentissupplement Clausesthe Qualifications
McCormack, 486395 U. S.reasoning v.of Powellwith the

§(1969). scope 5, whichI,Articlethe ofconcernedPowell
JudgeCongress][of the“[e]ach shall beprovides that House

of its own Mem-Elections, andthe Returns Qualificationsof
“[t]he principalrecognizes,majority itselfAs thebers.”

grantedpowerPowell] to each[in thewas whetherissue
§ impose qualifi-power to5,... includes theI,in Art.House

in the text of the Constitu-than those set forthcations other
majority’s suggestion,Contrary to theAnte, at 788.tion.”

§5 con-question in was whetherthe critical Powellthen,
qualification-setting power whether the Quali-ferred a —not
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away. Compare supra, atPowell,fications took itClauses
question power(describing asthe before the Court “what519

5”),§throughupon I,the Art.the confers HouseConstitution
“determining(describing thetask asand 536 the Court’s

5”)§ (sug-meaning ante, 789,at and n. 8I, 792,of Art. with
gesting that Clausesthat Powell held the Qualifications

impose qualifica-power to additional“limit of the Housethe
(1976)tions”). Buckley 1,424 U. S. 133Valeo,also v.See

Powell).(taking my view of
summarizinganalysis point. AfterthisPowell’s confirms

bearing originallarge quantity on theof materiala historical
legislature act asunderstanding meant for a toof what it

qualifications 395Judge” members,the of its see“the of
thaton to stress the Philadel­S., 521-531,at Powell wentU.

rejectedspecifically proposals grantto Con­phia Convention
prescribing qualifi­power passgress to additionalthe laws

rejectedthat the ConventionMembers,cations for its and
very day approved thethat itproposals on samethese the

§ this historicalprecursor id.,5. See at 533-536. Givenof
§ empower­read 5 asevidence, Powell refused tothe Court
qualifications inprescribeing to such additionalthe House

“Judge.” nothingcapacity if in theAnd Constitutionits as
inevitably thegave power, followed thatthe this itHouse

Despite majority’s claims,theHouse could not exercise it.
proposition that institu­the thethen, Powell itself rested on

only powers thatenjoy thetions of the Federal Government
(describingn. 9granted ante, 793,also atto them.are See

merely independent forbasisas anthe ClausesQualifications
Powell)15inthe result reached

15 States,Nixon v.errs of UnitedinterpretationThe also in itsmajority
(1993). dictum,796, referante, n. 12. In Nixon didS. 224 See at506 U.

§2.”I,in 506of set forth Art.meaning ‘[q]ualifications’to “the fixed
S., punc­and thesurroundingBut as both context internalU. at 237. the

ofclear, meaningtoreferringof make Nixon was thepassagetuation this
term, all,5;§ does not even appearthe word in that after“Qualifications”

§2. Thus, thatof Nixon saidQualifications merelyin the House Clause
§2,”I,§5 forth in Art.qualificationsdirects the House to “setjudge the

Therequalifications infra,not of its invention. also at 895.and own See
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The fact that the Framers did not agrant qualification-
to does that wantedimply theynotsetting power Congress

thewhyto bar its exercise at the state level. One reason
let qualifica-Framers decided not to theCongress prescribe

own was incumbents havetions of its Members that could
inused to or their ilk of-this themselvespower perpetuate

Conven-fice. As Madison out at the Philadelphiapointed
oftion, Members of would have an obvious conflictCongress

interest if could who run them.they maydetermine against
2 250; ante, 793-794,Farrand see also at n. 10. But neither
the of the States nor the state wouldpeople legislatures
labor under the same conflict of interest when prescribing

for of and so the Framersqualifications Members Congress,
would have had a into use different calculus determining
whether to ofthem thisdeprive power.

As the contrib-democratic alsomajority argues, principles
uted to the Framers’ decision to withhold the qualification-

from toBut the issetting power Congress. majority wrong
that the thesame must also have ledsuggest principles

Framers to this to the of the anddeny Statespower people
the state In it is not truelegislatures. particular, simply
that “the source of the is of little inqualification moment

the Ante,restrictive atassessing qualification’s impact.”
is820. There a world of difference between a self-imposed

constraint and a constraint fromimposed above.
overCongressional power would have en-qualifications

abled the fromrepresentatives States,some collec-acting
in the Nationaltively to the ofLegislature, prevent people

another State from theirelecting candidates. Thepreferred
John Wilkes episode in illustrates theEngland18th-century
problems that might result. As the majority mentions,
Wilkes’ district elected him to ofrepeatedly the House Com-
mons, to haveonly a ofmajority the ofrepresentatives other

would have been no foroccasion only pointNixon to extend Powell: The
of its discussion was explain whyto questionthe at issue in Powell was
justiciable, (whichwhile questionthe at issue in Nixon concerned im-
peachment) was not.
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votingby Seedistricts frustrate their will to exclude him.
ante, who remembered these eventsat 790. Americans

Legislaturemight preventto thewell have wanted National
people anyfettering of individualfrom the choices of the

(for legis-Representatives)the or their stateState House of
(for Senate).thelators

saysimply qualifications not beYet this is to that should
occupants are se­at level officeswhoseset the national for

themajority never identifiesthe level. Thelected at state
if ahave violatedprinciples that would beendemocratic

days waslegislature, the Constitutionin the beforestate
Senators,of hadprovide direct electionto for theamended

thatimposed its on the field of candidatessome limits of own
majorityappointment.16 theLikewise,consider forit would

prohibit peo­explain principles thewhy democraticdoes not
eligibility require­adoptingfrom additionalple of a State

seekingamonghelp their choices candidatesnarrowments to
Representatives. Indeed,represent ofin the Houseto them

principles to invalidate Amend­of democraticinvocationthe
present case, be­particularly in theseems difficultment 73

fully thethe ofwithin control73 remainscause Amendment
(despitethey repeal theitpeople If wanted toof Arkansas.

by they three20-point margin it less thanwhich enacted
by simple majoritythey a Seeyears ago), do so vote.could

Const., Arndt.Ark. 7.
eligi-majority appears that restrictions onto believeThe

bility inherently But theare undemocratic. Quali-for office
prove notthat the Framers didthemselvesfications Clauses

requirements peopleeligibility to which theview;share this
perfectly the Fram-consistent withthe consent areof States

16 instance, in thesystem legislaturefor a which statepioneeredOregon,
in vote of theto chosen a statewideappointitself the candidatesbound

Hills, on FederalA Constitutional LimitsSee Defense of Statepeople.
(1991).Terms, 97, majorityTheU. Pitt. L. Rev. 108Congressional 53

this violatedsystemin of. thatposition suggestingis the uncomfortable
“democratic principles.”
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ers’ scheme. In fact, we have described “the ofauthority
the of the States to determine thepeople ofqualifications
their most important officials” as “angovernment authority
that lies at the heart of representative government.” Greg­

(internal(1991)v. 501 452,U. S. 463ory Ashcroft, quotation
omitted)marks to read federal law to(refusing preclude

States from a retirement on stateimposing mandatory age
elections).who are to retentionjudges subject periodic

When the of a State themselves decide to restrict thepeople
field of candidates whom are to tosendthey willing Washing­
ton as their have notrepresentatives, violatedthey simply
the that “the shouldprinciple choose whompeople they

(remarksto them.” 2See Elliot 257please govern of Alex­
Convention).ander Hamilton at the New York

At one the that thepoint, iden-majority suggests principle
tified Hamilton notby the electorate’sencompasses only

choose,to but also “theright that theegalitarian concept
to be elected to ante, 794;[is] all.” See atopportunity open

ante,see also at 819-820. To the extent that the second
idea has content of the first, theany independent majority

would read the Clauses to create aapparently Qualifications
to be a candidate for and then topersonal right Congress,

set that above the of the of theright authority Statespeople
to for Butprescribe office.eligibility requirements public
we have never that “the to besuggested opportunity
elected” is even to those whom the voters have decidedopen
not to rationale,elect. On that a candidate have amight

to on the ballot in the election evenright appear general
he Brown,lost in the But see Storer v. 415though primary.

724, 726, (1974); Carter,U. S. n. 16 see also Bullock v. 405
(1972)134, 142-143U. S. the that there(rejecting proposition

is fundamental candidate,to be aany andright separate
vote).from the electorate’s to Thus, theapart right major­

concedes that its derivesity ultimately “egalitarian concept”
from the electorate’s ante,to choose. See atentirely right

794, see11; ante,n. also at 819 the(deriving “egalitarian
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theideal” from the that Clausesproposition Qualifications do
”“not the of the‘fetter (quotingjudgment... people’unduly

351)). violated,If the latter is not57,The Federalist No. at
is the former.then neither

Constitution,ratification of the James MadisonIn seeking
“[ujnder out[setthese reasonable limitationsdid assert that

thisthe door ofClause],in the House Qualifications part
is to merit of everyof the federal opengovernment

ma­52, at 326. The. . . The Federalist No..”description
effect,assertion, and others to the samethisstressesjority

atante, 794,Seein of its “egalitarian concept.”support
no thesethere is reason to819-820, and n. But interpret30.

that the Constitu­more than claimsasstatements anything
for con­fewrelatively disqualificationstion itself imposes

thatnot assume Madi­One shouldoffice.17 lightlygressional

17 thatinstance, Webster’s observationquotes NoahmajoritytheFor
to allConstitution, wisely openare leftof senatorsplacesthe “theunder

themerit, have been citizens ofand whoageof andpersons suitable
ante, 820, “A Citizen(citingSee at n. 80years.”for nineUnited States

(B.129,(Oct. 1787), 14217, 1 on the Constitutionin Debateof America”
(hereinafter1993) no to readBailyn)). But there is reasoned.Bailyn

to resolutionspassof statepower legislaturesas thedenyingWebster
ap­consider fortheyof candidates that wouldthe fieldlimiting potential

Indeed, that Websterimplausibleit seemsto the Senate.pointment
majority’s principles”vision of “democraticinvokinghave thewould been

ap­to becalling for Senatorsprovisionsthein of constitutionalsupport
directlybeingthan electedstate ratherby legislaturesthe variouspointed

by of the States.peoplethe
by John Ste­newspaper piecea writtenSimilarly, quotesmajoritythe

ante, Butat StevensJr., of York. See 819-820.vens, to the Newpeople
hasman who“[n]ofor his assertion thatfollowing explanationthegave

by the Constitution:systemunder the erecteddespair”real merit... need
andatamongst neighbours townshiphisdistinguishes“He first himself

In this theatreLegislature.he next to the Stateis sentcounty meeting;
in theeverythe of man State:are .. to viewsdisplayedhis abilities ... .

and sure.”Congress easyto seat in becomesfrom hence his ascent a
487,Advertiser, 12, 1787, in 492. As“Americanus,” Bailyn1Dec.Daily

membershiprequirements forindisputably eligibilitythe States controlled
disquali-indeed had established somein various state andlegislatures,the



881

colleagues, attempting supportson and who winhis were to
proclaimingConstitution,at the state level for the new were

inability people legisla­ofthe the of the States or their state
any requirementsprescribe eligibility for their owntures to

merelyRepresentatives theyor re­Instead,Senators. were
sponding chargeto the that the Constitution was undemo­

ante,cratic and would lead to aristocracies in Cf. atoffice.
(referring charge791 to “the theantifederalist that new

born”).wealthyConstitution favored the and well The
qualifications imposedthat the instatement the Constitution

unduly hardly impliesare not therestrictive that Consti­
power peopletution withdrew the the toof of each State

prescribe eligibility requirements theiradditional ownfor
Representatives theyif so desired.

authorityIn fact, the to narrow the field inof candidates
way may part parcel rightthis be and of the to elect Mem-

Congress. right maybers of is,That the to includechoose
rightthe Hills,to winnow. See A Defense of Consti-State

Congressional Terms,tutional Limits on Federal 53 U. Pitt.
(1991).97,L. Rev. 107-109

appreciate point,To this it is useful to theconsider Consti-
tution as it existed before the Seventeenth wasAmendment
adopted legis-in 1913. The Framers’ scheme for thecalled
lature of each State to thechoose Senators from that State.

majorityI, §3,Art. cl. 1. The offers no toreason believe
legislatures adoptthat prospectivestate could not rules to

guide carrying responsibility;themselves in onlythisout not
express languageis barringthere no leg-thein Constitution

passingislatures from laws to narrow choices,their but there
absolutelyalso inferring prohibition.is no basis for such a

Imagine legislature,the wishingworst-case ascenario: state

fications, I do not read saying theyStevens to be that were barred from
doing the thingsame with respect Congress.to addressingWithout

peoplewhether the of maythe supplement QualificationsStates the
Clauses, merelyStevens was praising the imposingConstitution for few
such requirements of its own.
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to of the from hisone Senators its for vote onStatepunish
lawsome enacts a that the Senator doesbill, qualifications

not The Senator would still able to serve out hisbesatisfy.
for to be chosen forterm; the SenatorsConstitution provides

I, 1,Art. cl. and who has beenterms, §3, a6-year person
seated can be removed if two-thirds of thein onlyCongress

him, 5,§to cl.Members of his House vote 2. Whileexpel
bethe Senator would from seekingdisqualified reappoint-

the statement, the Framers’ Constitutionunder legislature
himdiscretion tounfetteredalready deny reappoint-enjoyed

law,a thement Instead of passing qualificationsanyway.
have a resolutioncould declaringsimply passedlegislature

timeelse next around.its to someone theintention appoint
to laws to narrow its ownThus, adoptthe legislature’s power

to its power.choices nothing appointmentadded general
a ofto stateit is easier coordinate legisla-While majority

thevoters,coordinate a oftors than to majority qualified
asin contexts. Justshould be the same bothbasic principle

unfettered discretionthe state virtuallylegislature enjoyed
I, §3,Art. sothe Senate underover whom to toappoint

of unfetteredvirtuallythe voters the State enjoyedqualified
to the House of Representa-whom to electdiscretion over

to believe that§2. If there is no reasonI,tives Art.under
frombarred statethe Constitution legislaturesFramers’

narrow choices for Sena-rules to theiradopting prospective
it barred thereason to believe thattor, then there is also no

to nar-rulesthe States fromof adopting prospectivepeople
thereaddition,for Inrow choicestheir Representative.

to that the Senate Qualificationsis no reason believesurely
1913,inan exclusivity provisionClause suddenly acquired
thatwas Nowwhen the AmendmentSeventeenth adopted.
bothwithof the States are charged choosingthe people

it thatfollows maySenators and theyRepresentatives,
forfor as well asSenatorsrequirementsadopt eligibility

Representatives.
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go nothingI would for I see infurther, the Constitution
desire)(ifpeople theyprecludesthat the of each State so

authorizing legislators prescribefrom their elected state to
peoplequalifications If the of a decideon their behalf. State

legislature power,they with thisdo not trust their statethat
they state constitution to withdraware free to amend their

perfectlyarrangement with theseems consistentThisit.
framing afteruntilscheme. From the time of theFramers’

did notexample,for the Federal ConstitutionWar,the Civil
speechgovernments abridging the freedom offrombar state

press, freedoms werethe even when thoseor the freedom of
congressional elections.being in connection withexercised

whether statethat determinedIt was the state constitutions
supporters disfavoredofgovernments could silence the

just constitu-it was the statecongressional candidates, as
persecutecouldwhether the Statestions that determined

expro-religious or couldbeliefspeople who held disfavored
Itjust compensation.providingpropertypriate without

deter-constitutions alsobe at all odd if the statewould not
pass qualificationslegislature couldwhether the statemined

statutes.
peopleagree the of eachwith me thatone need notBut
power in ordermay delegate qualification-settingtheirState

notAmendment 73 isuphold Amendment 73.Arkansas’to
peoplelegislature; ofit the act of thea state isthe act of

into theadopted and insertedat a direct electionArkansas,
why giv-explainsmajority neverTheConstitution.State

the “demo-people’s would violateing to the decisioneffect
undergird Instead,theprinciples” that Constitution.cratic

principles directedismajority’s discussion of democraticthe
imposedrequirements on theentirely attacking eligibilityto

by entity themselves.other thanpeople of a anState
any themajority protests betweenthat distinctionThe

legislatures is “untenable”people and the stateof the States
“astonishing.” In the limitedante, 809,at n. 19.and See

congressional them-elections, however, the Framersarea of
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providedThey specifically forselves drew this distinction:
Rep-legislaturesby forandthe statebe chosenSenators to

by people. ofIn the contexttheto be chosenresentatives
obviously a mean-congressional sawthe Framerselections,

peopleby of eachingful thedirect actiondifference between
legislatures.by their stateand actionState

toFramers intendedif believed that theThus, even one
adopting qualificationslegislatures laws thatfromstatebar

peo-people’s not that theit would followchoices,therestrict
eligibilityagreeing uponprecludedple fromarethemselves

help sure,berequirements their own choices. Toto narrow
they would barexclusive,wereif the ClausesQualifications
by popularqualifications, adopted ini-whetherall additional

majority simplyby assumes thator statute. But thetiative
prescribing qualifica-legislatures are barred fromif state

are ex-be the Clausestions, Qualificationsit must because
farthe lesswould strain the text of Constitutionclusive. It

theI, §2,in Article and Seventeenthto locate the bar
quali-plausibly thatcould maintainAmendment instead: One

by legislaturesrequirements imposed state violatefication
provisions entrusting the selection ofthe constitutional

Congress people States,to of the even whileMembers of the
imposedacknowledges requirementsqualificationone that

perfectlyby people Thethe themselves are constitutional.
prin-majority justifies its conclusion that “democraticnever

position.ciples” require rejectit to even intermediatethis

C

arguments principles,In addition to its about democratic
majority specificthe asserts that more historical evidence

supports permitits view that the did intend toFramers not
supplementation of the But whenClauses.Qualifications

powercongressionalone focuses on the distinction between
qualifications congressional powerto add for office and the

people legislatures qualifica-of the or their state to add such
tions, one realizes that this assertion has little basis.
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recitesIn the with which thedetailparticular, majority
McCormack,inthe historical evidence set forth Powell v.

not the fact this evi­(1969),395 U. S. 486 should obscure that
no on the now before the Court.bearing questiondence has

see ante, 792-793,As the atultimately concedes,majority
does not “the Framers’ intent that the796, 798, it establish

exclusive,”in fixedthe Constitution be andqualifications
it not intendante, 790;at shows that the Framers didonly

Ifto be able to enact qualifications any­laws.18Congress

18 instance, quotes from that arosemajority lengthFor the at the debate
Philadelphia proposedin the Convention when the Committee of Detail

Legislaturethe clause: shall havefollowing “The of the United States
authority qualifications of of eachto establish such uniform the members
House, regard Legislature expe­property,with to as to the said shall seem

ante,179, 248-251; ofdient.” See 2 Farrand at 790-791. The defeat this
proposal the motion the wordsdropdefeat of Gouverneur Morris’ to—like

clause,regard property” empower Congress“with to the as to tofrom so
qualifications any simplyenact of the notreflects Framers’ decisionsort —

grant Congress power supplement qualifica­to the to the constitutional
context,tions. Considered out of some of James Madison’s comments dur­

ing might go major­the debate be to See thethought farther. ibid. But
ity ante, 793, 10;properly dispels impression.itself this false See n.at

McCormack, S.,see also v. 395Powell U. at 534.
Likewise, Powell supportdrew from Alexander inHamilton’s comments

60, ante,The No. majority quotes.Federalist which the also See at 791.
majority concedes,But as qualifica-the when Hamilton wrote that “[t]he
personstions of the maywho choose or Congress][forbe chosen . . . are

Constitution,defined and fixed in by legisla-the and are theunalterable
ture,” merely priorhe was restating his observation powerthat the to set
qualifications part power“forms no theof to be theuponconferred na-

added).government.” 60,tional See (emphasisThe Federalist No. at 371
Indeed, only legislature”if “the to referringwhich Hamilton was is Con-
gress can makeone sense of his remark the qualificationsthat of voters

Congressmenas well as inare “fixed the Constitution” and “unalterable
by legislature.”the surelyHamilton knew the peoplethat States theor
of the States control foreligibility §2,the I,franchise. See cl.Art. 1.

majorityThe does omit necessarythe context aspectto understand one
of the historical presentedevidence in Powell. The majority quotes Pow-
ell’s observation that “on of Convention,the eve the EnglishConstitutional
precedent stood for propositionthe that of regulated‘the law the land had
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viewPowell’sof the evidencethe solidity supportingthing,
to the constitu­lacks thethat power supplementCongress

of thethe weaknessmerely highlightstional disqualifications
of thethe and thethat States peopleevidencemajority’s

thislackStates also power.
1

the Con-the records fromthe extent that PhiladelphiaTo
to hurt thecase,on this tendshed theyitself lightvention

onbearsevidence that directlyThecase. onlymajority’s
comes from the Commit-the Courtnow beforethe question

that the Conventionaof five-memberDetail, bodytee
toatask of Constitutionthe crucial draftingwithcharged

had reached duringthat the Conventionthe decisionsreflect
FarrandA document that Maxmonths of work.its first two

of the com-first,the draftas early, perhaps“[a]ndescribed
Mason.the ofsurvived Georgemittee’s work” among papers

the ofThe draft is inxxiii,1 36. handwritingFarrand n.

qualifica-in and thoseto serve parliament’the of membersqualifications
” S., 16395 528 Parlia-(quoting‘not but fixed.’ U. atwere occasionaltions

ante,589, (1769)); The Eng-see at 790.590mentary History Englandof
inrulepre-existingrelevance: Theonly marginalrule oflish seems
inqualifications representativesfor theircould addAmerica —that States

surely more3, while itself could not —isCongresssupra,see n.Congress,
ruleevent, Englishthat thePowell did not claimanyBut inimportant.

(unwrit-country’sto be fixed in thequalificationsparliamentarydeemed
Instead,ten) a law.constitution, the reach of enactedbeyond properly

thatonly in the senserather than “occasional”were “fixed”qualifications
generalforcould “exclude members-electof ParliamentHouseneither

S.,Powell, at 528.395 U.qualifications.”standingnot withinmisconduct
words, thesittingwhen asrule, simplyin was thatotherThe English

nocould doHouse Parliamenteach ofqualifications,of its members’judge
qualifica-that defined thosepre-existingthe lawsadministermore than

529, create a disabil-id., Parliament cannottions, “one House ofat forsee
Plucknett, Con-Taswell-Langmead’s EnglishT.to the law.”unknownity

(11th 1960); Chadha, U. S. 919cf. INS v. 462585 ed.Historystitutional
(which(1983). groundsdealt with therelevant to PowellhistoryThis was

Member-elect), it isbutCongressof could exclude aone Houseon which
to case.relevant thisnot
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Randolph, Committee,the withEdmund the chairman of
Rutledge,hand of another memberemendations in the John

“[e]achnoted, itemAs Professor Farrandof the Committee.
out,is either off or crossed... checkedin this document

subsequentpreparation ofshowing was used in thethat it
Meigs, Thesee also W. Growthid., 137, 6;2 at n.drafts.”

1787,ofin the Federal Conventionof the Constitution
document).(1900)(providing of thea facsimilepp. I-IX

theoutline of Constitution.is an extensiveThe document
divided, twoLegislature is intothe Nationaltreatment ofIts

Delegates” for the Sen-and one“House ofparts, one for the
DelegatesHouse offor theClauseTheate. Qualifications

delegatequalifications aoffollows: “Theoriginally read as
least, citizenship:twenty years andage five atthe ofshall be

mayqualifications beany person possessing theseand
added).(emphasisspace].”[blank Id., at IIexceptelected

drafter(s) contemplated thatlanguage apparentlyof thisThe
exceptions to themight insert somewant tothe Committee

deletingsimply therather thanexclusivity provision. But
toit had decidedmight done if“except” it haveword —as

exclusivity provisionexceptions to theat allnohave —the
exclusivity In theprovision itself.thedeletedCommittee

thewords afterall theus,down tothat has comedocument
out. Ibid.are crossedcolon

mayexclusivity provisionspeculates themajority thatThe
815-816,superfluous. ante, atas Seebeen deletedhave

exclusivitythethat containedBut the same draft27.19n.
nocontainedlanguage Clausein the House Qualifications

19 event, of the membersthe viewsanythat inarguesalsomajorityThe
as athe Conventionabout the views ofus little“tel[l]the Committeeof

whetherto determineAnte, 815, simply27. But our task isat n.whole.”
ClausesQualificationsof thelanguagetheframing,the time of theat

exclusivity provision.anunderstood to containcommonlyhave beenwould
of De­members of the Committeethat thesuggestrecordssurvivingThe

exclusive,to be andClausesQualificationsthe finaltail did not understand
theunderstanding ofto think that theiroffers no reasonmajoritythe

time.was unusual for theirlanguage
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2SeeClause.Qualificationsin the Senatesuch language
a deliberateto reflectthe draftThus, appears141.Farrand

qualificationsthe Housebetweendistinguishtojudgment
the formerto make onlyandand the Senate qualifications,

exclusivity provi­the of theIf then deletionso,exclusive.
list ofneitherexpectedCommitteethat thesion indicates

to exclusive.bequalifications
any exclusivityabsence ofthat themajority respondsThe

Qualifica-of the Senatein the draftCommittee’sprovision
“senators, unlikefact thatreflected themerelytions Clause

election.”bynot be chosen popularwouldRepresentatives,
thisto815, prepared acceptI amAnte, perfectlyat n. 27.

drafter(s) have that statethoughtwellTheexplanation: may
theconstricting peo-fromprohibitedshould belegislatures

but that nofor the House of Representatives,choicesple’s
side be-on the Senatewas necessaryexclusivity provision

unfettered con-would havealreadystate legislaturescause
thisof To accept expla-trol the Senators.appointmentover

the exclusivityis to thatnation, however, acknowledge
of House Qualifica-in the draft theCommittee’sprovision

It isto be mere surplusage.was not thoughttions Clause
Clause inalso that the Qualificationsto Senateacknowledge

of a senator shallthe draft —“theCommittee’s qualification
theat in unitedbe of least:years citizenshipthe 25age

2to the amount of space],”states: and [blankproperty
connotation ofnot any implicitFarrand 141—did carry

In the forshort, ownmajority’s explanationexclusivity.
the inthe difference between two ClausesQualifications

the is at odds with thedraft fundamentallyCommittee’s
expressio the itsunius on which restsargument majority
holding.

2

Unable to from the Convention di-glean Philadelphia any
evidence its the seeksposition, signsrect that helps majority

of Framers’ in commentsthe unstated intent the Framers’
ante,four other See at 808-about constitutional provisions.
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1).(citing 1; §6,and cl.I, §2, 1; §4, 1; §5,811 Art. cl. cl. cl.
majority provisionsThe infers from these that the Framers

possibility“to minimize the of state interferencewanted
if ma-Ante,federal elections.” at 808. But even thewith

readingjority’s thatcorrect,of its evidence were the most
legisla-want stateone could infer is that the Framers did not

prescribe qualificationsto be that would narrowtures able to
people’s supra,the See at 883-888. Howeverchoices.

legis-wary might permittingthe Framers have been of state
absolutelypower,to no reasonlatures exercise such there is

letting people them-to believe that the Framers feared the
power. 32652,selves exercise this The Federalist No. atCf.

(Madison) (“It peoplecannot be feared that the of the States
[electoral-qualification] partwill alter this of their constitu-

rightsabridgein totions such a manner as to the secured
Constitution”).bythem the federal

any majorityprovisions byIn none of the theevent, cited
power qualificationsis for con-inconsistent with state to add

gressional majoritythe the constitutionalFirst,office. cites
requirement bycongressionalthat salaries be “ascertained

paid TreasuryLaw, and ofout the of the United States.”
§I, 6, themselves,Art. cl. 1. Like the ClausesQualifications

salary provision simplyhowever, the can be as anotherseen
protecting competence Legisla-means of the of Nationalthe

majority’sAsture. reflected in the evidence, ante,own see
(remarksat 809-810; see also 1 Farrand 373 of James Madi-

son), recurringone of the themes of the debate over this
provision congressional compensationwas that if were left
up parsimonious mightto the States, States reduce salaries

only incapable peopleso low willingthat would be to serve
Congress.in

majority delegatesAs the stresses, some to the Philadel-
phia argue leaving congressionalConvention did that com-
pensation up giveto the various States would Members of
Congress improper dependence” upon“an Id.,the States.

(remarks Madison);at 216 of James ante, at 809-810. These
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delegates legislaturespresumably want to bedid not state
Congress their “VoteState,able to the Members of fromtell

salary”;your poweragainst such aBill A or we will slash
power de-approximate a of which the Framersrecall,would

they specified the terms ofto when Membersnied the States
may thoughtCongress. thatThe well haveof Framers

powerpower salary, recall,to beover like state wouldstate
Congress was a nationalwith the notion thatinconsistent

power initiallegislature it But state overonce assembled.
Iteligibility requirements not raise the same concerns:does

perfectly to leave selectioncoherent for the Framerswas
providing for ofthe state level while Membersmatters to

salary theyCongress a took office.to draw federal once
whollyCompensation con-irrelevant;Thus, Clause seemsthe

majority’s suggestion, ante, 21,at ittrary 811, n.to seethe
at all.not electionsdoes address
gives passing themajority mention toSecond, the

§ specifieswhichI, 2,of ArticleClauseElector-Qualifications
havethe in House elections “shallState,in votersthat each

requisite the most numerousqualifications for Electors ofthe
of theLegislature.” But the recordsBranch of the State

majori­provide no for thePhiladelphia Convention evidence
preventwas “toty’s purposethe of thisassertion that Clause

against ante, at 808.20federal electors.” Seediscrimination

20 theofexplanationJames Madison’sinaccurately reportsThe majority
neitherin The No. 52. MadisonElector-Qualifications Clause Federalist

“allowingof States to differen­consequencesthementioned nor addressed
ante,electors.” Seefor state and federalqualificationstiate between the
if theInstead, haveproblemsthe that would arisenhe addressedat 808.

inover of votersqualificationscontrol theassignedConstitution had
to the of eachpeoplerather thanlegislaturesto the stateHouse elections

view,that, have“wouldan in Madison’sarrangementIt was suchState.
the fed­that branch ofgovernmentson the Statedependentrendered too

Thebe on the alone.”ought dependent peoplewhich togovernmenteral
326; ante,52, Elector-Qualificationsat TheNo. at cf. 808.Federalist

con-the state constitutionsproblemthis because variousClause avoided
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fact,In the Clause have been a natural concomi­may simply
thetant of one of the Framers’ most famous decisions. At

was aboutConvention, there considerable debate whether
of the of beMembers House should selectedRepresentatives

state or voters eachthe the ofby directly bylegislatures
§Taken Article 2—whole, I,State. as a the first Clause of

theincluding elector-qualifications provision implements—
Framers’the decision. It that thespecifies Representatives

(thateach tofrom State are be chosen the State’s votersby
tois, the in elections for the mostpeople eligible participate

numerous thebranch of state legislature).
Third, §5,the Article I,that undermajority emphasizes

House of Elec-Congress] shall be the theJudge“[e]ach [of
tions, Returns of SeeQualificationsand its own Members.”

atante, 804, 811, There no of822. was recorded discussion
this in Convention,the and itprovision Philadelphia appears

to the of Seesimply practice Parliament.adopt England’s
supra.18, however, §n. to 5According the majority, implies

trolled who could invote for the most numerous branch theelections of
legislature, government requirementsstate and no state could alter these

constitution)peopleunless the of State (throughthe the state decided to
52,so.let it do See The Federalist No. at 326.

Though obviouslyone upholdcould peoplethe action of the of Arkansas
issue,reachingwithout this Madison’s comments should not be toread

suggest Elector-Qualificationsthat the peopleClause bars the of a State
delegatingfrom their qualificationscontrol over legisla-voter to the state

ture. The Clause itself refutes reading;this if a permitsstate constitution
legislaturethe state set qualifications,to voter eligibilityand if thefor
infranchise the State therefore on statutoryturns rather than constitu-

law,tional federal electors in the State still must meet the same qualifica-
tions as electors for the most numerous branch of legislature.the state
Madison could possiblynot disagreedhave with understandingthis theof

Instead,Clause. simplyhe was explaining why, when it came to voter
qualifications for elections,House the Framers had not followed the model

I, §3,of 1,Article cl. and vested ultimate control with the legisla-state
(regardlesstures of what peoplethe of a provideState might in their

constitutions).state
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tothat could not have intended state law everthe Framers
judging eligibility.”“provide a Member’sthe standard for

Ante, at 812.
may eligibilityMy prescribe re-conclusion that States

CongressMembers of does not neces-quirements for their
sarily as used in Articlethat the termmean “Qualifications,”

§ requirements.state-imposed Oneincludes such5,I,
simply the re-surely the term to refer back tocould read

justhad thequirements the Framers listed inthat Qualifica-
requirementsencompassnot whateverClauses, and totions

States,might v.their own. See Nixon Unitedadd onStates
(dictum)(1993) (asserting that the context224, 237506 U. S.

§ ‘[qualifications’ . . wasthat “the word .of 5 demonstrates
only qualifi-to theprecise, nature” and referreda limitedof
2”).§I, The Framerspreviously “set forth in Art.cations

pro-qualifications essential toconstitutionaldeemed thehad
Congress, in-competence hence the nationalof andtect the

plausible Framers would havequite that theIt isterest.
possessedthat its MembersHouse to make surewanted each

toit thequalifications, would have left to Statesbutthese
imposed at the statequalifications werewhateverenforce

protect state interests.level to
§5understanding incorrect, I seeisofif thisBut even

Congress mightanotion that House ofnothing in theodd
judging oflaw in the “Qualifications”consider statehave to

§5 argu-majority’sfact, refutes theIn itselfits Members.
generally is state law that determinesitBecausement.

partic-anynecessary an and whetherto win electionwhat is
clearlyCongress lookof musteach Housevalid,ballot isular

of itsjudging “Returns”the “Elections” andlaw instateto
hardly strange if House hadbe eachIt wouldMembers.

thing judginginprecisely the same “Qualifications.”doto
understandingmajority’s of the Consti-on theevenIndeed,

ques-framing allthe time of thetution, at “Qualifications”
citizenship beenwould haveon issues ofthat turnedtions

state,by supra, at 872-873.governed law. See
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generally,More majority’sthere is no basis for the asser-
chargedtion that the Framers would not have “federal tribu-

“judging questionsnals” with the concerningtask of . . .
rights dependwhich on state law.” ante,See at 812. Cases
involving questions hardly catego-of federal law exhaust the
ries of cases that the Framers authorized the federal courts

founding generation,to decide. Ill, §2,See Art. cl. 1. The
assign relatively importancemoreover, seemed to tolittle

grant jurisdictionthe constitutional of over “all Cases . . .
arising Constitution,under this the Laws of the United

Authority.”andStates, Treaties made ... under their Ibid.
Congress jurisdic-implementedThe First never even this

grant level;tional at the trial it was not until 1875that Con-
gress judiciary”concept“revolutionized the of the federal

arisingby giving jurisdictionfederal courts broad over suits
Mishkin,federal &Bator, Meltzer,under law. See P. D. P.

Shapiro, and theD. Hart and Wechsler’sThe Federal Courts
(3d 1988).System foundingBy contrast,Federal 962 ed. the

immediatelygeneration thought important implementit to
jurisdiction,grant diversity thethe constitutional of in which

generally entirelyof from state law.rules decision come
Judiciary 1 Erie R. Co. v.1789, 73, 78, 92;See Act of Stat.

(1938).Tompkins, 304 64,U. S. 77-80
majorityprovision upon byThe fourth and final relied the

giving Congress poweris the the to stateClause override
regulations holding“[t]heof Times, Places and Manner of
[congressional] From the factI, §4,Elections.” Art. cl. 1.

gave Congress powerthat the Framers the to “make or
procedure, majorityalter” these state rules of election the

Congressinfers that the Framers would have wantedalso
enjoy authority anyrespectto override with to matters of

substance left ante,that were to the States. at 810-See
Congress enjoys powersAs811. no “make or alter” in this
majorityarea, the concludes that the Framers must not have

thought legislatures quali-that state would be able to enact
fications laws.
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forBut the Framers override onlyprovided congressional
more than the States. Evenwhere trusted Congressthey

for thethat “the reason”acknowledgerespondents primary
ensure thatwas to enable toCongress“make or alter” power

of Oralin the first See Tr. Arg.held elections place.States
supra, The Framers trust863,at and 10. didsee also n.51;

States when it came tomore than the preservingCongress
in-existence; to advance thisGovernment’s ownthe Federal

tohad to theterest, capacity prescribegive Congressthey
elections.mechanics ofdate and the congressionalboth the

Framers trusted the Statesabove, however, theAs discussed
itwhen came to settingmore than qualificationsCongress

supra, Indeed,at 877. theSeeMembers offor Congress.
ante, at 832this Seeitself accepts proposition.majority

con-that the Framers were “particularly(acknowledging
settocerned” about power qualifications).congressional

at con-comments made the state ratifyingTo fromjudge
to“make or alter” wasventions, power designedCongress’

in that thefunction addition to ensuringa coordinationserve
instance,election laws. Forhad least rudimentaryatStates

that iftheat ConventionNicholas argued VirginiaGeorge
had beentime of electionsof the congressionalregulation

been asStates, “there haveto theleft exclusively might
“such inter-States,”as there are andoftimes choosingmany

as toelection,the first and lastbetweenvals elapsemight
form a House.”sufficient number tothere abeingprevent

of theof the Constitu-Ratification9 Documentary History
1990).(J. For thisand Saladino eds.920 Kaminski G.tion

orlacked the “maketoo, if the National Legislaturereason
be no Con-that there should“it mightalter” happenpower,

mostat a time when thethis. . . and might happengress^]
Ibid.;their session necessary.”business renderedurgent

(remarks Thomas McKean at the Pennsylva-2 ofElliot 535cf.
convention) that§4 on the(defending groundnia ratifying

the sameshould be “held onelectionscongressional
States, orthe toUnited prevent corruptionday throughout



895

influence”). Again, desire tohowever,undue the coordinate
Congressprocedures givingrequirestate election did not

qualificationspower over laws.
undermines the ma-The structure of the alsoConstitution

jority’s suggestion been thethat it would have bizarre for
give authorityCongress supervisory stateto overFramers

quali-regulationsplace,time, and manner but not over state
Although alaws. the does set forthfications Constitution
disqualificationsfew officeof Presidentialnationwide for the

(“no§ Representative,2 orelector, II,see Art. cl.1, Senator
holdingor or thePerson an Office of Trust Profit under

Elector”),appointed no one con-States,United shall be an
implicitly prohibitdisqualificationstends that these the

adding any eligibility requirements; in-States from other
qualifica-stead, Article II the toleaves States free establish

delegates college. supra,tions theirfor to the electoral See
givesNothing Constitution, moreover,at in the861-862.

any sayCongress eligibility requirementsover the additional
maypeople legislaturesthat the of the orStates their state
may“[t]he CongressII,choose to set. Yet under Article

chusing II,determine the Time of the . . . Art.Electors .”
§1, cl. 4.

majority divergenceThe thus an be-creates unwarranted
provisionstween Article I’s for the of ofselection Members

Congress provisionsand Article II’s for the ofselection
college. Properlyof understood,members the electoral the

congressional parallelstreatment of Ielections in Article the
treatment of Presidential elections in Article II. Ar-Under
ticle I as under peopleArticle theII, States and the of the

enjoy powerStates do the reserved to establish substantive
eligibility requirements Congressfor andcandidates, has no
power requirements. justto override these But as Article

Congress prescribeII authorizes to when the States must
select their gives Congresselectors,Presidential so Article I

authoritythe ultimate places,over the times, and manner of
holding congressional elections.
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of thethat my readingisonly responseThe majority’s
qualification-to use theirStateswould permitConstitution

Congress’thatthe resultveryto achievesetting power
toAccordingto avoid.designedwasor alter” power“make

that noso highcould set qualificationsStatesmajority,the
bewould power-andthem, Congressmeetcouldcandidate

atAnte, 811.about it.anythingto doless
could notthat Congresswere correctif the majorityEven

the Constitutionhowever,qualifications,nullify impossible
wouldsurelylaws. The majoritysuch stateproscribesitself

Constitution, each state leg-the Framers’that underconcede
totwo thepeopletoduty appointan affirmativehadislature

(“The of the United1 SenateI, §3,Art. cl.SeeSenate.
State,from eachbe of two Senatorsshall composedStates

added));(emphasisthe thereof ...”by Legislaturechosen
(“if orby Resignation,2 VacanciesI, §3, happenArt. cl.cf.

State,ofof the Legislature anythe Recessotherwise, during
make temporary Appointmentsthereof maythe Executive

thenwhich shallnext of thethe Meeting Legislature,until
Vacancies”). §3 re-waythe same thatexactlyInfill such

§2 also re-Senate,theto send topeoplethe Statesquires
I,to to the House. See Art.the States send peoplequires

(“The composed§ 1 of shall be2, cl. House Representatives
ofsecond Year the thePeopleof chosen every byMembers

(“WhenI, §2,cf. cl. 4 vacancies.”);several States . Art..
State,from Executiveanyin the thehappen Representation

of Election to fill suchthereof shall issue WritsAuthority
Vacancies”).

(onis concerned that itsThe majority apparently reading
or would not be able toof the “make alter” power) Congress

the on impossible qualifi-enforce constitutional proscription
tocations; enforcement would instead be therelegated

orcourts, Branch,the Executive the Butpolitical process.
isthis concern whether oneequally applicable adopts my

of Qualificationsview the or the majority’sClauses view.
Both the and I it isthat unconstitutional formajority agree
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impossible qualifications congressionalto forStates establish
majority agreeBoth I it isoffice. the and also that theoreti-

cally defymight proscriptionaconceivable that State this
erecting qualification. Congressby impossiblean Whether

may poweruse its “make or alter” to override such laws
entirely power;oneturns on how reads or alter”the “make
nothingit has to do with whether that the Quali-one believes

fications Clauses are exclusive.
necessarilyIt would not be theunusual if Framers had

against using Congress’ powerdecided or alter” to“make
againstguard disqualify everyonestate laws that from serv­

although powerin all,ice the AfterHouse. this extended
selectingto the times and ofmanner as well asSenators

Representatives, Congress pickit did not theauthorize to
legislatureSenators from a whose defied itsState constitu­

obligations anyone.appointtional refusedand to This does
appointdutymeannot that the had no Senators,States to

power destroythator the theStates retained to the Federal
by simple expedient refusingGovernment the of to meet this

duty. merely placeIt means that the Framers did not the
remedy Congress.21with

majority’s goargument deeper.But the inflaws the Con-
trary majority’s premise, Congress nullifyto the basic can

impossible qualifications.state laws that establish If a
actually onlyan pur-State holds election and afterwards

ports disqualifyto impossi-the winner for meet anfailure to
Congress certainlyble bycondition, bewould not bound the

purported disqualification. upIt is to each House of Con-
gress judge “[qualifications”to the of its Members for itself.

§I, 5,See Art. responsi-cl. 1. Even if this task theincludes
bility judging qualificationsof imposed by law,state see
supra, Congressat obviously only892-893, would have not

21Likewise, requiresthe Constitution appointthe toStates Presidential
electors, II, § 1,Art. 2, butcl. it provide any congressionaldoes not for

if (oroverride the States to dorefuse so if the States set impossibly high
qualifications them).and then announce that no one meets
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stateunconstitutionaltreat thetodutythebutthe power
the appro-could provideThus, Congressas a nullity.law

thedefiance, by seatingsimplyfor the State’sremedypriate
election.of thewinner

wouldmajoritythebyfearedthe situationthatIt follows
in the firstan electionto holdrefusedif the Stateonlyarise
themeet impos­couldno candidatethatthe groundonplace,

thehasCongress unquestionablyButqualification.sible
oftermsthe plainUndera refusal.suchto overridepower

for the Stateprovidinga regulationmake§ can4, Congress
andtimeat a particularelectionhold a congressionalto

manner.22in aand particularplace,

3

stressesthe majoritythe ratification period,In discussing
is noevidenceofof these piecesdata. Oneprincipaltwo

devotes consider­Theliterally. majorityevidence at all—
debatesratificationthe recordedfact thatto theable space

canthat the Statesstatementaffirmativeanynot containdo
ante, atSeethe constitutional qualifications.supplement

evi­void is “compelling”thismajority,For the812-815.
commonthe Framers’reflectsthat “unquestionablydence

Ante, 812,atpower.”lacked thatthat Statesunderstanding
at several of thethat delegatesreasonsThe majority814.

for tofailingthe Constitutionattackedconventionsratifying
Ifout of office.23to rotateof CongressMembersrequire

point,thismajority’s argument onanythingis left of the22 Evenif there
pre­intended tobearing whether the Framersstill have no onit would

supplementing quali­the constitutionalpeople State fromclude the of each
peopleno fear that the of a StateJust as the Framers hadfications.

disenfranchisingby entirely them­destroy congressional electionswould
326, surelyselves, 52, the Framers had noThe Federalist No. at sosee

congressionalpeople destroyof the States would electionsfear that the
by entirely disqualifying all candidates.

23 ante, 812, 22,notes, 837, Philadelphiathemajority see at and n.As the
portion originalof the Ran­droppedhad without discussion aConvention

calling RepresentativesHouse ofdolph Resolutions for Members of the
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of theratification had believed that individualsupporters
States could the theconstitutionalsupplement qualifications,

would have blunted these attacksargues, they bymajority
out that rotation could still be addedpointing requirements

ante,byState State. See at 814.
theBut cuts both The re-majority’s argument ways.

corded ratification debates also contain no affirmative state-
ment that the States cannot the constitutionalsupplement

While ratification was the ex-qualifications. debated,being
rule in America was that the States couldisting prescribe

for their to seeeligibility requirements delegates Congress,
3,n. even the Articles ofswpra, though Confederation gave

Ifitself no to suchCongress power impose qualifications.

incapable space“to be of space]re-election for the of the[blank after
expiration of of provision,their term service.” 1 This whichFarrand 20.
at a minimum servingwould have barred all Members of House fromthe

terms, objectionconsecutive was abandoned without when the Convention
require every years.voted to House Members to forstand election three

instead).id., 214-217; id.,See at (opting 2-yearsee also at 362 for terms
indeed,Subsequently, some of appearedmembers the Convention to be

requirement id.,unaware that a rotation had 2proposed.ever been See
(remarks Morris).at 120 of Gouverneur
majority properlyThe does not cite the omission of rota­this nationwide

requirementtion precludeas evidence that the Framers tomeant individ­
ual adoptingStates from requirementsrotation of their own. Just indi­as
vidual States could extend the adoptionvote to women thebefore of the

Amendment, prohibit pollNineteenth could adoptiontaxes before the of
Twenty-fourththe Amendment, votingand could lower agethe thebefore

adoption of the Twenty-sixth Amendment, so the Framers’ not todecision
impose a congressionalnationwide limit on terms did not itself bar States

adoptingfrom See,their g.,limits of own. e. 1877, §Ga. ofConst. 2-602
1943)(adopted 3,Aug. (reducing voting age nearlyto 18 three decades

Twenty-sixthbefore the proposed);Amendment was Harman v. Forssen­
ius, (1965)528,380 U. S. 539 (noting bythat Twenty-fourththe time the
Amendment proposed, “onlywas pollfive States retained the tax as a
voting requirement”); Congressional Service,Research The Constitution
of the United (1973)States of AnalysisAmerica: Interpretationand 1571
(reporting that 11 States adoptedhad suffragewomen’s by the thetime
Nineteenth Amendment was proposed). ante, 837,Cf. at and n. 50.
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depriveto thethe Federal Constitution had been understood
significant power, might ex-one well haveStates of this

arguingpointpected opponents into seize on thisits
against ratification.

arguments of re-based on the absenceis thatThe fact
suspect,are be-the ratification conventionsdebate atcorded

fragmen-surviving of those debates arerecordscause the
ofat all the debates in severaltary. no records ofWe have

Documentary History of the Ratificationconventions, 3the
(M. 1978), only spottyed. andConstitution 7 Jensenof the

ibid.; id., 34-35;1 atothers,the seefrom most ofrecords
TheThe of the Constitution:342; Hutson, Creation4 Elliot

Documentary 1,Integrity 65 Texas L. Rev.Record,of the
(1986).21-23

fromof recordsthe absence relevantone concedes thatIf
strong side,for eitheris not evidenceratification debatesthe

pieceonly significant evidence frommajority’s ofthethen
Contrary toperiod No. 52.is The Federalistratificationthe

essay simply notthis doesmajority’s assertion, however,the
qualificationscontrol over the“the lack of statetalk about

“explicitly” ante,or Seeelected,” otherwise.of whetherthe
at 806.

52 contrasts the Consti-is The Federalist No.It true that
in electionsqualifications of votersof thetution’s treatment

Representatives its of thewith treatmentfor the House of
Representatives Asqualifications Madi-the themselves.of

qualifi-anyspecifynot uniformthe Framers didnoted,son
theyinstead,Constitution;thefranchise incations for the

eligibility toincorporated rules aboutsimply each State’s
of the statemost numerous branchin for thevote elections

the Framerslegislature. By contrast, continued,Madison
qualifications allimpose particular that Mem-sometochose

saysatisfy. didBut while Madisonthe House had tobers of
susceptiblequalifications “moreof the elected werethat the

uniformity” qualifications The Fed-electors,ofof than the
sayhe that the Constitution52, at did not326,eralist No.
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prescribes anything qualificationsbut uniform minimum
congressmen. That, all,for after is than it formore does

congressional electors.
anydo I see reason to infer The Federalist No.Nor from

deprive thethat the Framers intended to the States of52
qualifications.power to to these minimum Madison didadd

existing qualifi­thatnote the state constitutions defined the
phrase essayof the used tocations “the elected”—a that

carefully properly”Congress andto ofrefer Members —“less
they qualifications of But Madisonthan the voters.defined

settingrebukingpossiblynot have the forcould been States
unduly high representatives in Con­qualifications for their

onlythey thegress, actually sketchi­had establishedbecause
thequalifications. wrote,At the time that Madisonest of

generally for the stateprovidedconstitutionsvarious state
delegatesappoint to the Federallegislature theto State’s

term-­added aCongress.24 Four State Constitutions had
Articles of Conf­provision that the one in thelimits tracked

specified thatalsosome of the Constitutionsederation,25 and
thesalaried under Unitedpeople held certain officeswho
Congress.26ineligible represent inthe Statewere toStates

anyonly prescribed otherhadBut Constitutionstwo State

24 1776,564;1776, 11, 1 Md. Const. ofDel. of Art. in ThorpeSee Const.
1695; 1780,Government, XXVII, Mass. Const. ofThorpeof Art. in 3Form

1784, II,1906; ThorpePt. in 42, IV, N. H. Const. ofThorpeCh. in 3Pt.
2634-2635;1777, XXX, C. Const.2467; Y. in 5 N.ThorpeN. Const. of Art.

2793;XXXVII,1776, Government, Pa. Const.Thorpein 5of Form of Art.
1778,3085;1776, Government, 11,§ S. C. Const. ofThorpein 5of Frame of

3253; 1776,XXII, Thorpeof in 7 3817.in Va. Const.ThorpeArt. 6
25 XXVII,1776, Government, ThorpeinArt. 3Md. of Form ofConst.

1776,2467;1695; 1784, II, N. C. ofThorpeH. in 4 Const.N. Const. of Pt.
Government,1776,2793; ofXXXVII, Pa. Const. of FrameThorpeArt. in 5

11,§ in 5 3085.Thorpe
26 XXVII,1776, Government, in 3 ThorpeMd. of Form of Art.Const.

1776,1784, II, 2467;1695; H. in 4 Pa. Const. ofThorpeN. Const. of Pt.
11,§Government, ThorpeFrame of in 5 3085.
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Congress.27 context,Indelegates thisqualifications tofor
thedefinedstate constitutionsthat thewrotewhen Madison

carefullyCongress and“lessqualifications ofof Members
qualifications voters, hethey ofproperly” thedefinedthan

qualificationsexisting stateonly that thehave meantcould
competence:Congress’ Thesafeguardenough todid not do

citizenship,age,adopted andthehad notstate constitutions
es­consideredinhabitancy requirements Framersthat the

whyreadily explain the Fram­commentsMadison’ssential.
qualifications forincorporatemerely the statenoters did

implythey intendedCongress. the Framersnot thatBut do
supplementpower thetothefrom the Stateswithdrawto

Constitution.28qualifications in the Federalcontainedlist of
ques-thisThough did not addressNo. 52The Federalist

why didmight Clausesthewonder Qualificationsonetion,
existing qualifications for mem-incorporatesimply thenot
(as delegatesopposed tolegislatures to Con-of the statebers

cannotAgain, to do sogress). failurehowever, the Framers’
settingimplicit forof the Statescriticismas anbe taken

contrary, agethe andhighunduly To theentrance barriers.
qualificationscitizenship in the Federal Constitutionset out

qualificationscorrespondingconsiderably higher than theare
then in force.that werein the state constitutionscontained

required members of thestate constitutiontime,At the no
yearslegislature than 21to be morethe statelower house of

upperonly required house toof themembersold, and two
Thorpe 2460;in 41784, II,Pt.be N. H. Const. of30. See

ManyThorpein 6 3250.of 1778, XII,C. Const. Art.S.

27 1695;1776, XXVII, Thorpein N. H. Const.of Art. 3See Md. Const.
1784, II, Thorpeof Pt. in 4 2467.
28 I Madison’s observationmajority suggestsThe that have overlooked

Quali­in the Housesubject spelledlimitations” outthat to the “reasonable
Clause, “opendoor to merit ofConstitution left the House’sfications the

ante,ante, 18; (quot­807-808, at 808every description.” See at n. see also
57). above,ing passage from The No. As discusseda similar Federalist

supra,however, majority’sstatements do not advance the case. Seesuch
at 880-881.
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permitted take seatsmoreover, naturalized aliens toStates,
becominglegislature yearsin within ofthe state one or two

Development ofSee American Citizen-Kettner,citizens.
ship, at 214-219.

majority framing,respondsThe that at the time of the
imposed property qualifications on ofmost States members

legislature. ante, But the807-808,the state See at n. 18.
the not that a mini-fact that Framers did believe uniform

necessaryproperty requirement protectmum was theto
competence Congress surely theof not thatneed mean

settingpreclude ownFramers intended to States from their
property qualifications.

supports contraryIn the text the infer­fact, constitutional
majority ibid,.,observes, ante, 825,ence. As the and atsee

framing imposedn. at the time of the States35, some also
religious qualifications legislators.on state The Framers
evidently qualificationsimposedid not want States to such

legislators, pro­specificallyon federal for the Constitution
religious required“novides that Test shall be aever as Qual­

any publictoification Office or Trust under Unitedthe
plainVI,States.” Art. 3. Bothcl. the context29 and the

language of the show the asClause that it bars States well
disquali­imposing religiousas the Federal Government from

onlyonfications federal Butoffices. the reason extend­for
ing protectthe toClause the States would be to Senators

Representatives state-imposed religiousand qualifica­from
“publictions; I ofknow no elseone who holds a underTrust

yet might subject disqual­the United States” who be to state
expresswIf anyifications. the unius maxim cuts in direc­

tion in this majority’scase, position:then, it undermines the
prohibitionThe Framers’ state-imposed religious disqual­on

29 immediatelyThe preceding portion of Clause requires onlythe not
“[t]he Senators and Representatives before mentioned” but also “the
Members of the Legislatures,several State judicialalland executive and
Officers, both of the United States and of States,”the several to take an
“Oath or Affirmation” supportto VI,the Constitution. Art. cl. 3.
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typessuggestsCongress that otherofforifications Members
permissible. Ro­disqualifications Seestate-imposed areof

Legislators inRethinking for FederalTerm Limitstunda,
Constitution, Rev.Light 73 Ore. L.of thetheof Structure

(1994).561, 574
4

century ago, invali-was asked tothis Courtthan aMore
Michigan called for Presiden-law because itelectiondate a

district-by-district basisabe elected ontial electors to
bybeing a See“the as whole.than chosen State”rather

might§ Conceding that the Constitution beII, 1,Art. cl. 2.
ambiguous asserted that “wherescore, the Courton this

mayambiguity two welldoubt,or or where viewsthere is
subsequentcontemporaneous practicalandentertained,be

greatest weight.”construction^] McPher-to theare entitled
at The Court then describedBlacker, S.,v. 146 27.son U.

processes 2used in of the 10selectionthe district-based
participated inin the first Presidential electionthatStates

participated in 5 of the1792,that and1788,3 of the 15 States
Thoughparticipated Id., atin 1796. 29-31.16 thatStates

yearsacknowledging subsequent ofthat in “most the States
system,”adopted general id., 32,atthe ticket the Court

proofhistory of“decisive” the consti-nonetheless found this
tutionality id., Thus,36.method,of the district at the Court

contempo-law, “theresolved its in favor of the statedoubts
beingpractical exposition theof tooraneous Constitution

strong Id., atand obstinate to be shaken . . ..” 27.
practice immediately after theHere, too, state ratification

majority’s suggestionthe that theof Constitution refutes the
commonly beingwere understood asClausesQualifications

supplementedexclusive. Five States the constitutional dis-
veryqualifications laws,in their first election and the surviv-

suggesting legislatures ofrecords that the these States con-
rejected interpretationand ofsidered the the Constitution

majority adopts today.that the
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election lawconcedes,As the the first Virginiamajority
ina forerected Virginia’s contingentproperty qualification

of Elec­the Federal House SeeRepresentatives. Virginia
(Nov. 2 of the20, 1788), intion Law Documentary History

(G.294 DenBoer1788-1790, 293,Elections,First Federal pp.
Elections)1984) (hereinafter First Federal (restrictinged.

“freeholder[s]”). whilemore,What iscandidates topossible
to be in­the Constitution merely requires representatives

State, of five of the sevenhabitants of their the legislatures
themselves into districts for House elec­States that divided

30 inhabitantsthat also had to betions added representatives
that elected them. Three of these Statesof the district

too,durational insistingresidency requirementsadopted
forhave resided within their districtsthat representatives

case,in three before(or, beingleast a one years)at year
elected.31

30 desire forsupposedon the Framers’Despite majority’s emphasisthe
elections, not disputein even the doesuniformity congressional majority

whether toto let States decide for themselvesthat the Framers wanted
Representa­in Members of the House ofselectinguse district elections

in Member offullyThe Framers that some States eachexpectedtives.
State, in otherby the of the whole whilepeoplethe House would be chosen

ofdirectly only peopleeach Member would be accountable to theStates
(J.See, Boyd14 of Jefferson 3 ed.g., Papersa district. e. Thomassingle

1788).1958) (letter Jefferson, 8,to Oct.from Madison
31 (Jan. 23,1789) (restricting representativesSee Election LawGeorgia

district”),three in theyears standingfrom each district to of“resident[s]
(Dec.456, 22,457; Election LawMarylandin 2 First Federal Elections

1788) 2 Electionsin First Federalresidency requirement),district(simple
1788)(Nov. (same),20, in 1136, 138; Massachusetts Election Resolutions

(M. 1976);508, eds. North509 Jensen & R. BeckerFirst Federal Elections
(Dec. 1789)16, fromthe elected(requiring personCarolina Election Law

Division for“a Resident or Inhabitant of thateach district to have been
before, atelected, of one Year andduring Spacewhich he is the or Term

347;Election”), ElectionVirginiathe Time of in 4 First Federal Elections
(Nov. 1788)20, “a fideeach candidate to have been bona(requiringLaw

District”), 2 Elec­for twelve months within such in First Federalresident
1796,293, in alsoUpontions 294. admitted to the Union Tennesseebeing

its Members in the Federal House of to haverequired Representatives
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significanceattempt of districtthe theto neutralizeIn an
respondentrequirements, “thereresidency Hill asserts that

legislature itany whenfocused,that stateis no evidence
addingrequirements, itthat wason the factcreated these

Respondentsqualifications.” Brief forto the constitutional
simplyis false.But this claimHill et al. 20.Bobbie E.

chargedlegislature ainstance,Massachusetts, theIn for
report Thedrafting methods.on electioncommittee with a

resulting report tofor the Statecalledfourth article of the
rep-eight each onethat would electbe divided into districts

representativesrequire bethat theresentative, but did not
them. Joint Commit-that electedresidents of the districts

(Nov. 1788),Report 481.1 Federal Elections4, in Firsttee
Representativesofof State HouseWhen the members the
addingreport, proposed a districtwhothis thosediscussed

residency requirement claim the Fed-met with the thatwere
legislature specifying addi-frombarred theeral Constitution

(Nov.qualifications. 8,tional Massachusetts CentinelSee
1788) proceedings),(reporting in 1 First Federal Elections

approved thedebate,” House489. “considerable theAfter
by toarticle a vote of 89committee’s version of the fourth

approved resi-a district72. Ibid. But the SenateState
dency theamendment, 502,1 Federal Elections andFirst

id.,it,House to at 504.then voted retain
legislativeAlthough of debates overwe have no record the

Virginia’s by one the mem­election a letter written oflaw,
Delegates during periodbers of the House of the relevant

legislaturetoo,indicates that in that the consideredState,
possible objection disqualifi­the constitutional to additional

(anCarrington opponentcations. In that Edward ofletter,
residency requirement) expressedthe district his view that

requirement “may Assembly,”powersthe theexceed of the

yearsbeen residentsTennessee for three and district for oneresidents
year 10,Apr. 20, 1796,before their election. Act of ch. in of theLaws

(1803).State of Tennessee 81
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its beingthat there was “no ofprospectbut acknowledged
well as Anti-Federalistsstruck out” because Federalists as

(letter2 id.,to “think it at 367at least professed right.”
1788).Madison, 9-10, Carringtonfrom to Nov.Carrington

vote ofcorrect about the views of his acolleagues: Bywas
32, of a motion to delete80 to the House Delegates rejected

in the Statethe added while a similar motionqualifications,
Id., 287,12Senate lost a vote of to 3. at 293.32by

lessThe from and arerecordssurviving Maryland Georgia
informative, of thosetoo,but show that thethey, legislatures

re­attention to the district residencyStates gave special
of the five originalthat enacted.33 Outquirements they

32 bill,Virginia Legislature of JamesAfter the had enacted this some
insuggested might harder to win electionMadison’s friends that he find it

They believedhis own district than in certain other areas of the State.
districts,if in thepopularthat Madison won the vote one of those other

Representatives theory States cannotHouse of could seat him on the that
qualifications. Papersadd to the constitutional See 11 of James Madison

(R. 1977) (letter Carrington to378-379 Rutland & C. Hobson eds. from
Madison, 2,1788). advisers, however, peopleDec. theOther warned that

Virginia might understandingof not Asshare this of the Constitution.
inAlexander White wrote a letter to Madison:

Districts,suppose you may“Some Gentlemen in thatbe elected other and
Congress disregard requires particu-would the in aAct which Residence

know,lar District. I not question,will undertake to decide that but this I
clamour,such grounda determination would afford much of and enable

opposersthe of the People beyondGovernment to inflame the Minds of the
(Dec. 1788).anything yet Id.,which has happened.” 4,at 380

apparentlyMadison himself never endorsed the idea that he should test
residency requirement. Instead,the district he ran from his own district

(where he President,overcame a stiff challenge from another future
Monroe).James

33The records show Maryland’sthat Delegates putHouse of the district
residency requirement separateto a approved by marginvote and it a of
41 to 24. 2 First Federal Elections (summarizing129-130 proceedings

1788).3,from Dec. subsequentA jettisoneffort to requirementthe lost
by a Id.,vote of 39 to 28. at (summarizing132-133 proceedings from

10,1788).Dec. Language Maryland’sin second election law confirms that
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fact,inrequirements,residencydistrictadoptedthatStates
it isthatsothe records poorwerein CarolinaNorthonly

the legis­whetheraboutinferencesanyto drawimpossible
theofto the implicationsattentioncarefullature gave

requirement.34

Qualificationsthesupplementingwasknew that itlegislaturethe state
candidate10, 1790, that eachstipulatedThe Act of DecemberClauses.

election, hav[e]andof theat the timeof his districta resident“b[e]must
before,immediately [be]andmonthscalendartherein twelveresided

States.”of the Unitedthe constitutionaccording toways qualifiedother
XVI, VIII.art.Maryland,of ch.1790 Laws

toAssembly special attentioncalledtoo, House ofGeorgia, the StateIn
its firstGeorgia heldShortly beforeresidency requirement.the district

topif thethatto stresselections, adopted a resolutionthe Housefederal
yearsof three“an actual residentany had not beenvotegetter in district

asnot be considereddistrict, person shallthen “suchstanding” in that
Elections 4592 First Federaleligible nor shall he be commissioned.”

(resolution 4,1789).Feb.of
34 onlyCarolina —theSouthin New York andexperienceEven the

requiring district resi­elections withoutoptedthat for districtStates
the records frommajority’s position. Whilethedency supportnot—does

affirmatively underminesketchy, from New Yorkare thoseSouth Carolina
commonlywereQualifications Clausesmajority’s suggestion that thethe

in thetopic was first broachedWhen theto be exclusive.understood
residency proposala districtAssembly, assemblymen defeatedState the

listed in theany qualification those[tootheramid comments that “to add
232Federal Elections3 Firstwould be unconstitutional.”Constitution]

view,(Dec. 1788). adding a18, took a differentBut the State Senate
Id.,the election bill.residency requirement when it considereddistrict

byrequirement a vote of 36 toAssembly approvedat 320. The then the
(Jan.12, id., 19, 1789), requirementthe thebut reconsideredat 325-326

attendance). Afterassemblymen infollowing day (apparently with more
assembly­question, with somesophisticateda debate on the constitutional

arguing residency requirement was unconstitutionalmen that the district
merely minimumresponding erectedand others that the Constitution

evenly requirement: 28 votedqualifications, Assemblythe divided over the
(Jan.Id., 20,1789). Theagainstin favor of it and 28 voted it. at 328-335

Id.,against requirement. at 335.chairman broke the tie with a vote the
Still, clearly Assembly.there was no consensus in the New York What

more, residency mayagainst requirementis some of the the districtvotes
assemblymen simply opposed requirementbywell have been cast who the



909

majority practice respectThe asserts that “state with to
residency requirements necessarilydoes not indicate that

they powerbelieved that had aStates broad to add restric-
“may simplytions,” because the States have viewed district

residency requirements necessary analogtheas to state resi-
dency requirements.” argumentAnte, at 827, n. 41. This
fails even on its own terms. If the States had considered

residency requirements necessarydistrict for the success of
system, agreed majoritya district election but had with the

prohibited supplementingthethat Constitution them from
qualifications, they simplythe constitutional list of then

rejected systemhave the districtwould and used statewide
majority residencyall,elections. After the deems district

requirements just qualifi-as unconstitutional as other added
ante, atcations. See 799.

majority’s argument forThe also fails to account the dura-
residency adoptedrequirementsthe intional element of

(andVirginiaGeorgia, Carolina,North and soon thereafter
Tennessee). onlyobliged CongressmenThese notin States

when elected but also to have beento be district residents
yearat least a before then.district residents for See

supra.31,n.
argument explainFinally, majority’s the elec-the cannot

Maryland Georgia. Though theseandtion schemes of
congressional districts,themselves intodid divideStates

every from eachthey to vote for one candidatevoterallowed

to electabilityon the people’san undue restrictionon aspolicy grounds,
event,.the New York Senateanyto do so. Inif wantedtheynonresidents

the constitutional.obviously requirementconsidered
Pennsylvania Legislaturesome members of theis evidence thatThere

id., atSee 1 282-Clauses to be exclusive.Qualificationstheconsidered
§2 I—which calls forcourse, that of Articlethey also believed288. Of

by...to be “chosenRepresentativesFederal House ofMembers of the
rep-to elect itsPennsylvaniaStates” —forbadePeoplethe of the several

id., of the fiveTheby legislaturesdistricts. See at 283.resentatives
Pennsyl-who had theresidency requirements,adoptedStates that district

them, Pennsylvania legislators.with thedisagreedvania beforeexample
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(Jan. 1789), in 2Georgia 23,Election Lawdistrict. See
Maryland LawElection456, 457;ElectionsFirst Federal

(Dec. 1788), In136, 138.2 Federal Electionsin First22,
Georgia imposedMaryland resi-districtandwords,other

everydespite permitting voter in thedency requirements
every representative Nei-from the State.forto voteState

possibly resi-have seen districtcouldof these Statesther
“necessary analog” anything;dency requirements toas the

solelyrequirementsthey own sake.imposed for theirthese
suggests electionmajority that the initialnonethelessThe

positionactually supportbyadopted its be-the Stateslaws
very many disqualifications.did not enactcause the States

majoritycontext,In the826-827, 41. thisante, at n.See
qualifi-imposed religiousathe fact that no Statealludes to

though Hampshirelegislators, even Newfederalcation on
legislatorsrequire Protestants andstate to betocontinued

peoplerequirementimposed ona similarCarolinaNorth
department.”holding places the “civilof trust in State’s

majorityand But theante, 826-827, 41, 825,n. 35.See at n.
of the Federal Constitution . . .concedes that “Article VI

qualificationsimposingprohibited on fed-from similarStates
legislators.” Ante, above,As discussed825,eral at n. 35.

religious qualificationsof tendsthe constitutional treatment
support majority’sthe Seeto undermine rather than case.

supra, at 903-904.
requiredmajority points ownThe also out that no State its

servingrepresentatives rotate out of office afterfederal to
Ante, at At the time of the fram-one or more terms. 826.

ing, requirements increasinglysuch were disfa-however,
policy grounds. advantages incumbencyThe ofvored on

substantially innow,were fewer then than and turnover of-
naturally quite high. perceived advantagesfice was The of

they today.term limits were therefore smaller than are But
great:perceived disadvantages justthe were as Term limits

prevented people keep-the States or the of the States from
ing good legislators theyoffice,in if doeven wanted to so.
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Republic,See G. Creation of theWood, American 1776-1787,
(1969).p. 439

It is true that under the Confederation,Articles of four
imposed delegatesStates had term limits on their to Con­

gress. provisionsante, at 826. ButSee three of these
nothing the limits in themselves,added to the Articles see

(echo­of Form of1776, Government,Md. Const. Art. XXVII
V),ing Thorpe 1695;Article of in 3 H.Confederation N.

(same), Thorpeof Pt. II in 4 N. Const.1784, 2467;Const. C.
(similar), Thorpe1776, 2793,Art. in 5 and theof XXXVII

only provisionother one contained a minor variation on the
Articles, 1776, Government,in the see Pa. Const. of Frame of

though majority saysThorpe§11, Indeed,in 5 3085. the
“many imposed officers,”term on statethat States limits

framingappearsante, it that at the time of the825-826,at
Pennsylvania anyonly imposed reelectionrestriction on the

Pennsylvanialegislature, de­of members of the state and
adoptedit inleted this restriction when a new Constitution

Compare Government,of of1776,1790. Pa. Const. Frame
Thorpe Thorpe§8, 1790,in with of in 53084,5 Pa. Const.

(per­3092-3103; 1776,cf. Va. Const. of Form of Government
haps imposing upperterm limits on members of the house of

likely,legislature), Thorpein 7 It seemsthe state 3816.
any imposethen, that the failure of to term limits on itsState

representatives simply policy-basedsenators and reflected
againstdecisions such restrictions.

delegatesmajorityThe counters that the at three state
ratifying Virginia, York,conventions—in New and North

“proposed requiredamendments that would haveCarolina—
ante,at at and 40. But theAnte, 813; 826,rotation.” cf. n.

byproposed theamendments both North Carolina Conven­
Virginia imposedtion and the Convention would have term

only Congress.President,limits on the not on ofMembers
(North Carolina) (“[N]operson capa­4 Elliot 245 shall beSee

beingble of President of the more thanUnited States for
eight years any years”); id,.,in term of fifteen 3 at 660
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that these(similar). is correctIf the majority(Virginia)
limits for Membersfor term“voiced supportalsoconventions

from thesethen the evidenceante, 826,35atof seeCongress,”
majority’s:than therathermy positionconventions supports

it­the Constitutionit fornecessarydeemedthe conventions
(because no Stateon the Presidentterm limitsself to impose
think it necessarydid notown),its but theydo that oncould

on Members ofterm limitsto imposefor the Constitution
and Norththe VirginiaatThis understandingCongress.

the laws adoptedwith electionconventions meshesCarolina
that couldthe view Stateswhich reflectedStates,bothby

supra, 905,atSeethe Clauses.Qualificationssupplement
31,and n. 909.36

35 convention, pro­in toadditionmajority correctly notes that eachThe
Constitution,” proposed athespecificlist “Amendments toposing a of

Into Constitution. bothappendedbe theRights”of to“Declaration
membersgeneral thatStates, contained the exhortationthis “Declaration”

“should, periods,at fixedExecutive BranchesLegislativeof the andboth
people,of andstation, into the mass thereturnprivatebe reduced to a

243;4 Elliotregular elections.”supplied by certain andthe vacancies be
atid., to that theseBut Declarations went on state3 at 657-658. both

eligi­“beelections, question shouldoccupantsthe of the office inprevious
govern­reelection], of ofineligible as the rules the constitution[forble or

243; id.,id., Accordingly,4 at 658.and the laws shall direct.” at 3ment
a . .. constitutional“proposedit hard to either Declaration asis describe

ante,Congress.” Seelimits ofsupportingamendment term for Members
826, 40.at n.
36 York, ratifying proposedid amend­As for New the State’s convention

provide person eligiblebe asing the Federal Constitution to no a“[t]hat
years.” 1years anyfor than six in twelve Elliotsenator more term of

majority significant suggestion329-330. The finds it that when this fell
ears,on deaf New Yorkers did not amend their State Constitution to im­

pose authority.this legislature’s appointmentrestriction on their state
however,the adopted,Before Seventeenth Amendment was the Federal

legislaturesConstitution vested the choice of in stateSenators the rather
3,§people. I, delegationthethan See Art. cl. 1. At without a ofleast

authority 878-882,this from the legislature, supra, 16,cf. and n. theat
people mayof thought theyNew York well have no morethat could amend
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treatmentIf can draw no from statethe majority support
areand weof rotation requirements,religious qualifications

Ittreatment ofleft with state property qualifications.only
in at thenine of the Constitutions effectis true that State

house ofmembers of the lowertime of the framing required
ante, atto some seethe state legislature possess property,

re­wereand that four of these Constitutions823-824, 33,n.
to suchafter the but continuedvised imposeshortly framing

oneat and n. 35.ante, 824-825,see Onlyrequirements,
forestablished aState, contrast, property qualificationby

the fact thatButHouse ofthe Federal Representatives.
not qualifica­more did congressional propertyStates adopt

wereClausesmean that thetions does not Qualifications
a host ofthere areexclusive;beunderstood tocommonly

electionof staterelativefor the liberalityother explanations
thatremainsthe factwhatever theAnd explanation,laws.37

thanSenatorchoices forthe legislature’sto narrowConstitutionthe State
of Sena-the appointmentto takethe State Constitutionamendcouldthey

not followwouldobviouslyIttheaway legislature.fromentirelytors
to imposeConstitutionthe Stateto amendabilitytheirtheythat doubted

conven-ratifyingTheof Representatives.own choiceon theirconstraints
New Yorkerson whetherabsolutely lightnoshedsthusproposaltion’s

to be exclusive.ClausesQualificationstheconsidered
37 unnecessary. Forsimply have seemedmayProperty qualifications

one ofwould securethat ainstance, likely pauperfar moresurelyit was
hethan thatRepresentativesCarolina House ofin the Souththe 202 seats

States Houseseats in the Unitedfiveone of South Carolina’swould secure
1778, XIII, in ThorpeArt. 6C. Const. ofS.CompareRepresentatives.of

1790, I, §33; Art.I, §2, Const. ofConst., cl. cf. S. C.3251, S. Art.with U.
Thorpein 6Representatives),House offor a 122-seat State(providing

then, fit to enactone State that sawthat thebemay significant,It3258.
had thealso the State thatwasqualificationpropertya congressional

§2,Const., I, cl. 3S. Art.See U.delegation.largest congressional
addition, day expectedof thepeopleIn10 to(allocating Virginia).seats

will. . .House]the federal[inof each Staterepresentatives“[t]hethat
legislature.”... of the Statebeen membersin all cases haveprobably

17,(Madison); n.56, supra (quotingsee alsoNo. at 348The Federalist
Jr.). re-Stevens, States had propertyBecause mostbyarticle John
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after ratifica­immediatelyenactedlawsfive of the election
additional qualificationsimposedthe Constitutiontion of

today’s holding.underbe unconstitutionalclearlythat would
strongbit aseveryispracticeThis of statehistory —which

in McPherson v.“decisive”deemedwehistoryas the
thatmajority’s positiontheS., 36—refutesBlacker, 146 atU.

in­tounderstoodgenerallywereClausesthe Qualifications
exclusivity provision.unstatedclude an

5

evidenceof historicalfinalof the categoryThe same is true
andin the Housecontroversiesmajority:thebydiscussed

electedwere dulywhocandidatesseatingoverthe Senate
byimposedfailed to satisfy qualificationsarguablybut who

state, law.

per-may been littlehavelegislators, therefor their statequirements
their Members ofqualification forseparate propertyceived need for a

Congress.
and that consid­qualification,create such athat wanted toEven States

so, might have beenauthority to dotheir constitutionalered it within
RepresentativesofFederal Houseby possibility that thethedeterred

shown, certainly was nothereAs I havea different view.would take
an un­Clauses includedQualificationsunderstanding that thegeneral

today did consider thispeople of theexclusivity provision. Butstated
maymen differ withquestions on which honestthebe “one of doubtful

(letterJefferson, toat 83Writings of Thomaspurest motives.” 14the
feared31, 1814); 14, supra. If some StatesCabell, see n.Joseph C. Jan.

out the results of anmight throw“honest men” in the Housethat the
thought thatlaw, they might well havequalificationselection because of a

theybyoutweighed the risk thatany policy of such laws werebenefits
Congress.in Alterna­deprived representationtemporarily be ofwould

difficult constitu­stay away fromtively, they may simply have wanted to
(Bran­(1936)A, 288, 347v. TV­ 297 U. S.questions.tional Cf. Ashwander
enjoydéis, J., Thus, concluding that the States doconcurring). despite

questionedThomas Jeffersonpower prescribe qualifications,the to
justifyqualifications were sufficient toadvantageswhether the of added

disputed. See 14 Writ­enacting constitutionalitylaw whose could bea
Jefferson,ings of Thomas at 84.
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hasconcedes, “‘congressional practiceAs the majority
” Ante, atanyway.of limited relevanceand isbeen erratic’

545). Ac-McCormack, S.,395 U. atPowell819 v.(quoting
in 1964in 1887 orHouse of Congresstaken aby singletions

of the Consti-understandingon the originalshed little light
itsthereason, majority putsfor thatPresumablytution.

in the House of Repre-on the 1807 debatechief emphasis
Mc-Williamto seat Maryland’sabout whethersentatives

with the majorityat Iante, 816-818. agreeSeeCreery.
to the majority’slend some supportthis debate mightthat

in Powell v. McCor-asif it had transpired reportedposition
discussion—But the Court’sante, at 816-817.mack. See

both in Powell and today misleading.—is
had created a districtfrom 1802A statute datingMaryland

ofHouse,the onetoentitled to send two representatives
otherand theCountyto be a resident of Baltimorewhom had

McCreeryBaltimore City.to be a resident ofof whom had
as a resident of Baltimoreto the Ninth Congresswas elected

however,to the Tenth Congress,After his reelectionCity.
on the that becausewere challenged groundhis qualifications

estate in Baltimorehis time between his summerhe divided
C.,in D. he was noand his residence Washington,County

Citya resident of Baltimore at all.longer
a of the House Committeenotes,As the majority report

thethat be seated onMcCreeryof Elections recommended
no to add to theauthoritythat state haveground legislatures

17 Annalsset forth in the Constitution. Seequalifications
(1807); ante,of 871 at But the committee’s816-817.Cong.

a heated debate thatsubmission of this initial report sparked
four with on both sides of thespanned days, many speeches

17 Annals of 927-947871-919,issue. See Cong. (reporting
1807).13, 18,from a12, 16,Nov. andproceedings Finally,

of the House voted to recommit tolarge majority the report
(Nov. 1807).Id.,the Committee of 19,Elections. at 950

The committee deleted all references to thethereupon
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report focusedthata revisedand issuedissueconstitutional
McCreery satisfiedquestionentirely whetheron the factual

(Dec.requirement. 7,residency Id., at 1059-1061the state
1807). report,receiving seatedthe HousenewtheAfter

saying:simply “Resolved, ThatMcCreery with a resolution
Id.,McCreery seat in this House.”to hisis entitledWilliam

1807).(Dec. majorities,overwhelmingBy the24,1237at
McCreeryspecifyproposal thatrejected toabothHouse

Mary­required byqualifications the law ofpossessed “the
“dulyonlyproposal that he wasto declareibid., aland,” and

States,”agreeably of the Unitedqualified, the constitutionto
majority’s position,supporting thefromid., Farat 1231.

merelyMcCreery episode that the 10thdemonstratesthe
deeplyRepresentatives divided over whetherwasHouse of

qualificationsmay inlegislatures set forthadd to thestate
the Constitution.38

prohibition thatmajority Themore than that.The needs
majority in of thetoday’s found nowhere the textenforces is

that theIn the absence of evidenceClauses.Qualifications
generally timeunderstood at thewerenonethelessClauses

prohibition, mayframing imply usewe notsuch aof the to
or itsthe decisions of a Stateto invalidatethe Clauses

people.
Ill

majorityenough to hold that the Con-for theIt is radical
peopleprecludesimplicitly fromthe of the Statesstitution

requirements congres-prescribing any eligibility for the

38 fact, majoritythe thinks it rele­Though obliquely acknowledging this
subsequent mistakenly acceptedcommentators have thevant that some

ante,McCreery by in atgloss put on the case two editors 1834. See
(citing treatises, upon of817-818 each of which relies Cases Contested

(M. 1834)). surely& D. eds. But weCongressElections in Clarke Hall
history merelyaccept ap­need not an inaccurate view of because it has

majoritypeared print. hazyin Thomas recollec­The also cites Jefferson’s
ante, 817,case,McCreery acknowledgingtion of the see at without Jeffer­

Qualificationssupplementson’s conclusion that the States were free to the
supra,Clauses. See at 873-874.
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holding, afterThistheir votes.who seeksional candidates
manynegating thatstop term limitsthenot withall, does

Repres­impose andtheir Senatorsfit to onhave seenStates
mayToday’s means that no Statedecision alsoentatives.39

congressional has founddisqualify whom a courtcandidates
§§97.041(2),g.,incompetent,mentally see, Fla. Stat.e.beto

99.021(1)(a) g.,(1991), prison,currently e. Ill.see,inarewho
(1993 andComp. §§5/3-5, 5/7-10,10, 5/10-5Ann., ch.Stat.

1995), past convictions,Supp. vote-fraudwho haveorWest
(1993§§21-2-2(25), ande.g., 21-2-8see, Ga. Code Ann.

1994). peopletoday’s ofSupp. decision, theLikewise, after
theyopen possibility willthe thatmust leaveeach State

theythoughCongressin evenwith their votetrust someone
Congress.in the election forhim with a votedo not trust

(1988) (restricting§g., Laws 17-14-1.2See, e. R. I. Gen.
vote”).“qualifiedcandidacy people toto

§ however, the73,3 AmendmentIn order to invalidate of
analy-majority’smajority go The bulk of themust further.

my thatthe issuesII dissent—addressessis—like Part of
prescribed “genuine, un-be raised if Arkansas hadwould

73Rotunda,term Ore.adulterated, undiluted limits.” See
agreed,parties AmendmentBut as the haveRev.,L. at 570.

actually disqualification.create this kind of See73 does not

39 elections, eight adoptedGoing States hadinto the November 1994
Const., XVIII,“pure” term limits of one sort or another. See Colo. Art.

Const.,9a; II, 10; 45(a);§ § §Const., Const., III,Mich. Art. Mo. Art. Mont.
IV, 8; Const., 20; Const.,§ § §Const., V, 8; II, D.Art. Ohio Art. Ore. Art. S.
III, §32; Eight§20A-10-301.Art. Utah Code Ann. other States had en­

incumbencyacted provisions triggered by long-term“ballot access” or
VII, 18;§multiple prior Congress. Const.,interms See Ariz. Art. Ark.

(WestConst., 73, §3; 1994);§25003 Supp.Arndt. Calif. Elec. Code Ann.
Const., VI, 4(b)(5),§§ §16.1-01-13.1(6); (Supp.Fla. Art. N. D. Cent. Code

1993); Const., II, §12A; §§29.68.015,Okla. Art. Wash. Rev. Code 29.68.016
(1994); 1994).Wyo. elections,§22-5-104 (Supp.Stat. In the 1994 six more

Alaska, Idaho, Maine, Massachusetts, Nebraska, and Nevada—States —
measures,enacted term-limit bringingor ballot-access 22to the total num­

Pear,ber of provisions. Elections,States with such See The 1994 N. Y.
Times, 1994,10, B7,p. States,Nov. col. 4. In 21 of these the measures
have been by people.enacted direct vote of the
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thatIt does notante, say828.at53-54; cf.Arg.Tr. of Oral
terms in Con-moreanynot servemaycandidatescovered

the sameachieveindirectlynotand it doesreelected,ifgress
reelection.from seekingcandidatesthoseresult by barring

must doreelection, theyif are to wintheythatonlyIt says
votes.so write-inby

a differ-withoutis a distinctionthink that thisOne might
data sub-uncontestednotes,the majority “[t]heAsence.

show that write-inCourt”to the Arkansas Suprememitted
elections in thissix congressionalhave won onlycandidates

the data’s accuracyBut whileAnte, 830, n. 43.atcentury.
an uncon-filed“uncontested,” equallyindeed petitionersis

Asdata’s relevance. politi-thechallengingtested affidavit
Arkansasswore to theFayscience James S.cal professor

in the havecandidacies pastwrite-inCourt, “[m]ostSupreme
candidates, with little public supportbeen waged by fringe

201. To theApp.low name identification.”extremelyand
times twoonlyin modernFay’s knowledge,best of Professor

reelection ashave ever soughtincumbent Congressmen
Dale Alford of Arkan-of them waswrite-in candidates. One

bythe House of Representativeswho had first enteredsas,
1958;in Al-candidateof the vote as a write-inwinning 51%

1960,reelection inforford then a write-inwaged campaign
an whoopponenta landslide 83% of the vote againstwinning

The otherId.,on at 201-202.a the ballot.enjoyed place
Philbin of Massa-incumbent write-in candidate was J.Philip

his and thus hischusetts, primarydespite losing partywho —
in his unsuccessfulon the ballot —won 27% of the votespot

towrite-in at Professorid., AccordingSee 203.candidacy.
these other of success-withFay, coupled examplesresults —

ful write-in such as Perot’s inRoss Northcampaigns, victory
Dakota’s 1992 Democratic Presidential primary —“demon-
strate that when a write-in is well-knowncandidate and

it herwell-funded, is for him or to win anquite possible
Ibid.election.”
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The that whethermajority “the Arkansasresponds
amendment has the effect of alikely creating qualification”
is irrelevant to our Ante, at 836.“simply holding today.”
But the after theall, bases its onmajority which, holding—
asserted of the Clauses —never ad-exclusivity Qualifications

how it can take this still reachandequately explains position
its conclusion.

One for thethe actual effect ofpossible explanation why
Arkansas amendment be irrelevant is that the Arkan-might
sas hasCourt issued a determina-Supreme already binding

of fact on Thus,tion this the notes that “thepoint. majority
thanstate court” has advised us that “there is nothing more

a faint willof that the excluded candidateglimmer possibility
Ante, But merewin:” at 830. the is to amajority referring

three of the sevenopinion, signed by only justicesplurality
whowho decided the case below. of the twoOne justices

in the Amendment 73 vio-concurred thatplurality’s holding
lates the did write that “as aClausesQualifications practical

servicematter, the amendment would term limits onplace
in the but he followed this commentCongress,” immediately

the that write-in candidacies are notwith concession entirely
matter,his was that “as asimply practicalhopeless; point

write-in candidates are at a distinct 316disadvantage.”
2d,at 872 W. at 364 inArk., 276; J.,S. (Dudley, concurring

result,and in As a thedissenting part). majority maypart
the state court for the thatrely upon only proposition

Amendment 73 makes the candidates “distinctly]”specified
off would be in its absence— an unassailableworse than they

that have conceded.proposition petitioners
havecases, indeed,In the current of these it wouldposture

been for the Arkansas CourtSupremeextremely irregular
Ar­fact,of into have further.any Disputed questionsgone

are resolved at trial ratherelsewhere,kansas as generally
than on from the of Seeentry summary judgment.appeal
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the majority explic­Accordingly,Proc. 56.40Ark. Rule Civ.
the state court’s purportedonrelianceanydisclaimsitly

ante, at73. Seeof Amendmentthe effectaboutfinding
830, n. 44.

con-another purportedInstead, emphasizesthe majority
majorityAs theCourt.Supremeof the Arkansasclusion

intent” ofthat “[t]hebelow assertednotes, the plurality
incumbentscongressional73 “to disqualifyAmendment was

2d, 357.266, 872 S. W. atArk.,316 atfrom service.”further
thecourse,ofmust, accepttheto majority, “[w]eAccording

thusof its own law: We areview the purposecourt’s ofstate
§3sole of ofthat the purposeinformedauthoritatively

isa result that73 to to achieveAmendment was attempt
Ante, at 829.the Federal Constitution.”forbidden by

a law should affectI sure the intent behindam not why
If a law doesClauses.under the Qualificationsour analysis

the mis-qualifications,add to the constitutionalnot in fact
notenacted it wouldof the whotaken peopleexpectations

ofthe exclusivitywhether it violates allegedseem to affect
istheevent, majority wrongBut in anythose Clauses.

us. Even the pluralityabout “the state court” has toldwhat

40 Supremethe Courtif one were inclined to believe that ArkansasEven
purported bindingmakedeparted practicehad from had to athe usual and

fact, be fromdisputeddetermination on a issue of we would not foreclosed
sure,To on direct reviewexamining the basis for that determination. be

judgment, searchingaof a state court’s we will not “conduct more review
respectinfindingsof made trial court than we conduct with to fed­state

York, 352,findings.”eral district court v. New 500 U. S. 369Hernandez
(1991) opinion). only sayto(plurality But that is that we will review

Ibid.; accord, id.,findingsstate-court under the “clear error” standard.
(O’Connor, J., id.,concurring (Stevens, J.,372 in cf.judgment);at at 379

review,dissenting) (identifying arguingno standard but that stateof the
underlying findingscourt’s decision should be reversed its factualbecause

erroneous). areas, indeed,were In this apparently givescertain Court
quite factfinder,little deference the initial “exercisefs]to but rather its

independent judgment”own about the factual conclusions that beshould
drawn the Corp.from record. See Bose v. UnionConsumers Unitedof
States, (1984) J.).Inc., 485, 501, (Stevens,466 U. S. and n. 17
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flatly “disqualify”below did not assert that the desire to con-
gressional §3purposeincumbents was the sole behind of

important, justicesAmendment 73. More neither of the
plurality’s holding anythinginwho concurred the said at all

about the intent behind result,Amendment 73. As a we
any findingscannot attribute on this issue to the Arkansas

Supreme Court.
majority suggestsThe that this does not matter, because

says purpose “evadingAmendment 73 itself that it has the of
requirementsthe of the ante,Qualifications Clauses.” See

(referring purpose”at 831 to the “avowed of Amendment
73). majorityThe bases this assertion on the amendment’s
preamble, speaks “limiting]which of the terms of elected

mayante,officials.” See at 830. But this statement be re-
§§onlyferring impose1to and 2 73,of Amendment which

true term limits on state Even ifofficeholders. the state-
§ may simply limitingment refers to 3 as itwell, reflect the

preamble expectedeffects that the drafters of the to flow
they perceivedfrom what as the restoration of electoral com-

petition congressionalto anyraces. See at Ininfra, 924.
inquiries legislativeevent, into intent are even more difficult

legislative bodythan usual when the whose unified intent
must be determined ofconsists 825,162Arkansas voters.

majorityThe goalnonetheless thinks it clear that the of
§3 preventis “to the election of incumbents.” ante,See

reachingat 830, 836. In summary-this conclusion at the
judgment stage, majority givenhowever, the has short shrift

petitioners’ contraryto denyclaim. Petitioners do not that
§3 intentionallyof Amendment 73 handicaps a class of candi-
dates, in the sense that it pre-existingdecreases their elec-

petitionerstoral §denychances. But do that 3 is intended
(or fact) “prevent”to will in the covered candidates from

winning “disqualify”orreelection, them from further serv-
petitioners’ice. One of argumentscentral congres-is that

sionally advantagesconferred artificiallyhave inflated the
pre-existing electoral chances of the covered candidates, and
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playingdesignedmerely to level theisAmendment 73that
competechallengers with them.field on which

background.requiresargument somethisTo understand
(enacted, congressionalby in­course,offederal lawCurrent

cumbents) advantages incumbents, andonnumerousconfers
“significantlythoughtwidelyadvantages make ittoarethese

challengers atante,to defeat them. Cf.difficult” formore
gives incumbents enormouslawinstance, federal831. For

recognition good inbuilding willadvantages andin name
§ (permittingg., 321039 U. S. C.See, e.their home districts.

charge);Congress mail free ofsend “franked”toMembers of
(permitting have siz­Members to332§§61-1, 72a,2 U. S. C.

§ (establishingstaffs);taxpayer-funded 2 S. C. 123bU.able
RecordingRecording andtheand Senatethe House Studio

Studios).41Photographic that incumbentAt the same time
CongressenjoyCongress benefits,these in-kindofMembers

congressionalspendingimposes limits inand contribution
spendingchallengersprevent morecampaigns from“canthat

disadvantage recognition.”in nameto overcome their. . .
WashingtonApp. as Amicus Curiaefor ofto Brief State

(statement Representative10-term WilliamA-4 of former
441a).§ Manyreferring to 2 observersFrenzel, U. S. C.E.

givecampaign-finance incumbentslaws alsobelieve that the
byfund-raising edge” challengersover theiran “enormous

giving large financing toa role to entities with incentives
curry Manes,Wertheimer & Cam­favor with incumbents.

Key Restoringpaign A to the Health ofFinance Reform:
(1994).Democracy, 1126, 1133 InOur 94 Colum. L. Rev.

41 Representative E. Frenzel describes the House Re­Former William
cording operation prepare tapesused “to ofsophisticatedStudio as a
speeches explains: paymessages “Taxpayersand to voters.” Frenzel for

facilities, them,personnel production costs,the the that run the and the
otherwise,distributing, by tapes supplycosts of mail or the that members

(from accounts).taxpayer-funded expense messagestheir These are
broadcasters,widely bydisseminated who can use them to fill air time at
App. Washingtonno cost to themselves.” to Brief for State of as Amicus

Curiae A-5 to A-6.



923

internal rules of a substantialaddition, the putCongress
on with the result that each Member’sseniority,premium

benefits to histo distributealready plentiful opportunities
Inthe of his tenure. thisconstituents increase with length

for“fines” the electoratemanner, votingeffectivelyCongress
at 144-145.Rev.,L.Hills,incumbents. 53 U. Pitt.against

in of this. As formerno accident Repre-see anyCynics
is for incumbents“The ...sentative Frenzel it:puts practice

in-that favorandinstitutional structures systemsto devise
as Amicusofto Brief for State Washingtoncumbents.” App.

1989 onfrom 1971 tohis servicefact,InA-3. despiteCuriae
(which hasCommittee jurisdictionHouse Administrationthe

in-nocanFrenzellaws), identifyover election Representative
ain suchelection laws wayin whichstance Congress “changed

toincumbents, orforof re-electionthe chancesas to lessen
Ibid.for challengers.”the election opportunitiesimprove

ad-electoraltheincumbentstime that enjoyAt the same
themselves, theyhave conferredthat upontheyvantages

Asrates. Lloydreelectionhighalso astonishinglyenjoy
a“over the1989, thirty yearsin pastCutler reported

and Senateall Houseofofaverage ninety percentweighted
re-werereelectionwho ran forof bothincumbents parties
oflost controlownwhen theirat timeselected, partyeven

All Goodthe Time forNow isCutler,itself.”the Presidency
Kristol,see also387, 395;Rev.L., 30 Wm. & MaryMen ...

16 Harv.the Iron Triangle,Limitations: Breaking UpTerm
in(1993) that1195, 97, and n. (reportingPub.J. L. & Policy

weredied asas many Representativesthe 100th Congress,
1994 elec-Even in the Novemberat thedefeated polls).

the mostto have effectedconsideredtions, are widelywhich
of the90%in recent memory,in Congresschangesweeping

suc-wereto the Housereelectionwhoincumbents sought
were onlyhalf of the losers completingcessful, and nearly

TermU. S.Brief for Petitionersfirst terms.their Reply
incum-2 of the 26 Senate4,et al. n. 5.Limits, Inc., Only
one ofibid., anddefeated, seewerereelectionbents seeking
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special electionin afirst timefor thehad been electedthem
yearsonly earlier.a few

evidently that incumbentsbelieveof ArkansasThe voters
overwhelming con-enjoy if electoralsuccesssuchnotwould

putgovernment did nottruly ifis, thefair—thattests were
majority nooffersthe Theof scale.on either sideits thumb

accuracy thisquestion Giventhis belief.the ofreason to
§ as an effortportray 73petitioners 3 of Amendmentcontext,

advantages that con-the electorallevel to offsetat the state
upon atthemselvesgressional have conferredincumbents

level.the federal
only rough approximate; noandthe offset issure,To be

largeexactly comes withbenefitan electoralhowone knows
Congress, and no onelong-termhaving ofa Memberbeen

disadvantagelargeexactly comesan electoralknows how
recog-highforcing namewithwell-funded candidatefrom a

majoritycampaign. the doesButrun a write-innition to
holding premise struckArkansas hason thatits thenot base

majoritywrong that theholdsInstead, thethe balance.
tryingpreclude from toArkansasClausesQualifications

sayssimplyany majority that “anall;balance at thestrike
purpose obvious effect ofandwith the avowedamendment

byevading requirements Clausesthe of the Qualifications
handicapping Ante,cannot stand.” ata class of candidates

majority apparently thewould reach same re-Thus,831. the
thesult if could at trial that electoraleven one demonstrate

upon challengersadvantage byconferred Amendment 73
advantagesprecisely conferredcounterbalances the electoral

long-term Congress.by uponfederal law ofMembers
suggests only possibilities.For this Either theme, two

majority’s holding wrong does not vio-is and Amendment 73
accuracy(assumingClauses,late Qualificationsthe or the of

claims)petitioners’ systemfactual the thatelectoral exists
73 nowithout Amendment is less unconstitutional than the

systemelectoral that exists with Amendment 73.
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powersuggest have unbridledmean to that StatesI do not
handicap particular thosecandidates, even whenclasses ofto

mayadvantagesfederallyenjoy thatconferredcandidates
alleg-process. But laws thatto skew the electoralthreaten

handicapping particularpurposeedly athe and effect ofhave
traditionally Firstunder theare reviewedclass of candidates

rather than the QualificationsFourteenth Amendmentsand
Compare 728-736Brown, S.,415 atU.Storer v.Clauses.

lengthy(undertaking AmendmentFourteentha First and
anyanalysis access todenied ballotof a California rule that

Congressindependent hiswho had not severedcandidate for
year priorpolitical party the immedi-one toto a at leastties

ately preceding primary before theor 17 monthselection,
“whollyelection), (dismissinggeneral asid., 746,with at n. 16

might theviolatemerit” the notion that this rulewithout
Clauses). have tendedTerm-limit measuresQualifications

difficulty. g.,e. MooreSee,such review withoutto survive
(1976)(dismissing appealMcCartney, froman425 U. S. 946v.

Maloney McCartney, 223513,rel. 159 W. Va.State ex v.
ground statelimits on the terms of607,2d on the thatS. E.

questionfederaldo not even raise a substantialofficeholders
Amendments).under the First and Fourteenth

mayanalyze ClausesQualificationsTo such laws under the
upopen If it is true that “thewhole new vistas for courts.

congressional campaign systemcurrent finance has. . .
against challengerssystemcreated an electoral so stacked

manyin choices,”that elections voters have no real
Rev., 1133,Wertheimer & 94 at are theManes, Colum. L.

CampaignFederal Election Act Amendments of 1974uncon-
(of things)stitutional under all the Clauses?Qualifications

(1976)Buckley (upholdingValeo,Cf. v. 424 1 the cur-U. S.
system against challenge).rent First Amendment If it can

significant disadvantagebe shown that nonminorities are at a
they by minoritywhen seek election in districts dominated

“majority-minorityvoters, would the intentional creation of
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if it wereevenClausesQualificationstheviolatedistricts”
Cf.Amendment?the Fourteenthunderscrutinyto survive

(“[W]e no(1993) express649630,S.Reno, 509 U.v.Shaw
districts]of suchcreationintentional[theas to whetherview

id., at 677claim”);protectionto an equalrisealways gives
draw dis-maythat StatesJ., dissenting) (arguing(Stevens,
or mem-blacksof helpingfor the “sole purpose”trict lines

to Congress).win electionother groupsof certainbers
are neutralrarely phenom-linesif “[districtMore generally,

to haveis intendedhas andinevitablyif “districtingena” and
Cummings,Gaffney v.consequences,”politicalsubstantial

Clausewill(1973), Qualifications735, plausible412 S. 753U.
Cf.decision?redistrictingvirtually everychallenges greet

the Pro-refusal to use Equalourid., (noting generalat 754
of extirpat-taskthe impossibleto “attemp[t]tection Clause

essentially political processesare thefrom whating politics
Richardson, 384Burnssee also v.States”);of the sovereign

in the(1966) invidiousnothing1689, (findingn.73,U. S.
currentin a thatlines way helpsof districtdrawingpractice

them).betweencontestsavoidingincumbents by
it doesso far,not althoughmay goThe majority’s opinion
matterNostopping point.not itself any principledsuggest

decision reads theconstrued, however, today’show narrowly
prohibi-to substantial implicitimposeClausesQualifications
Iof the wouldand the States.tions on the peopleStates

inference from the factnot draw such an expansive negative
to be aof Congressthe Membersthat Constitution requires

the that they repre-to be inhabitants of Statescertain age,
for acitizenssent, specifiedand to have been United States

the Clauses toI would readRather, Qualificationsperiod.
I dissent.say.do no more than what they respectfully


