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application. known,This inprecedent difficulty believingbroad could but I have
opinionhave serious adverse and unintended ef- case notthat our initial in this was

the taxapplicationfects on of the laws of unsupportablemuch orthat more drastic
Idaho. skythan Bull or Kolom that the would

falling.soon beDefendant-Appellant's SupportinBrief of
p.Rehearing,for The TaxPetition 1. Com- I adhere the of ourcontinue to to views

mission’s brief continues: opinion.unanimous 1987
TaxThe State Commission does not now

equitableargue that the doctrine of re-
coupment apply propernot in in-should

onlyTaxstances. The State Commission
argues that this has enunciatedCourt

applicationof for oftoo broad a test the
the doctrine. The test is so broad that

the powerthis Court has taken for itself 760 P.2d 1162
remedy statutory provision,to a the cor- Idaho, Plaintiff-Appellant,ofSTATE

(ifof itrection which should be correct-
v.ed) legis-is the role of theconstitutional

THOMPSON,Judylature.
Defendant-Respondent,Defendant-Appellant’s SupportBrief in of

Rehearing, pp.Petition for 7-8. and
not, decision,in initialThe Court did its

Brown,Rene Rebecca Nelson Wolfprovision. It“remedy” statutorya did ex- a/k/a
Wolf,Lumen,do, and Steve Charlieactly are to andwhat courts constituted

Thompson, Yarboroughdo,hopefully Jamesalways endeavor to and his- a/k/a
Yarb, Brandt,and Monte Defendants.torically always beginninghave done with

wit,England, eq-the of to exercisecourts No. 17308.
necessary touitable doctrines when achieve

justice. Moreover, goodit acted on author- Supreme Idaho.Court of
ity. mayWhile the Tax Commission be

2,Aug. 1988.cir-entirely distinguishingcorrect in the
case,ofcumstances the Bull case from this

nothing grantingfromrestricted this Court
equitable relief is on itswhich fashioned

justice.own notions of fairness and Con-
Tax totrary to what the Commissionseems

legislaturethe has not tosuggest, Idaho
knowledge occupytomy purportedever

equity.the field of

advised us thatThe Tax Commissionhas
it:

not the revenue... is concerned about
themayeffects that be associated with

inrelatively rare circumstance which the
recoupmentequitableof coulddoctrine

properly applied under the three crite-be
quoted earlierestablished in Kolomria

in this brief.
Sup-Reply Brief inDefendant-Appellant’s

Rehearing, p.port for 6. Ofof Petition
course, siding with thewith this Court now

Commission, never beTax the answer will



747

Jones, Gen.,Atty. LynnJim and E.
(argued), Gen., Boise,Thomas Sol. for

plaintiff-appellant.
Smith, Boise,Vernon K. for defendant-

respondent.

JOHNSON, Justice.
Appellant, Judy Thompson, seeks review

of a decision of Appealsthe Idaho Court of
466,Thompson,in v.State 113 Idaho 745

(Id.App.1987),P.2d 1087 which reversed an
order of the suppressingdistrict court evi-

bydence obtained wiretapmeans of a of
Thompson’s telephone. We affirm the de-
cision of Appeals exceptthe Court of its
holdings that the pen reg-installation of a

Thompson’s telephoneister on line did not
meaningconstitute a search within the of

1, Constitution,art. 17 of the Idaho and§
probablethat issuingthere was cause for

wiretapthe orders. We hold that the use
1,pen registeróf a is a search under art.

Constitution,of17 the Idaho that the§
produced by pen registerevidence the

should not have been considered in the
orders,wiretapissuance of the and that

pen registerwithout the evidence there
probablewas no wiretapcause to issue the
Therefore,orders. we reverse the decision

Appealsof the Court of on these issues and
affirm the order of the sup-district court
pressing the evidence obtained from the
wiretap Thompson’s telephone.of

I.

1,IN INTERPRETING ART. 17 OF§
THE IDAHO CONSTITUTION THIS
COURT IS BYNOT BOUND THE IN-

THETERPRETATIONS OF FOURTH
AMENDMENT THETO UNITED
STATES CONSTITUTION BY THE
UNITED STATES SUPREME
COURT.

1,Art. 17 of the Idaho Constitu­§
provides:tion
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rightThe peopleof the to inbe secure Twice more since Cowen this Court has
persons, houses, papers pointedtheir 1,and out that in interpretingeffects art. 17§

against we by interpretationsunreasonable searches are not bound theand sei- of
violated; byzures shall not the fourth amendmentbe and no the Unitedwar- States

Supreme Newman,rant shall Court.probableissue without State v. 108cause
5, 6, 856,Idahoby affidavit, 10 n. 696particularlyshown P.2d 861 n. 6describ-

(1985);ing Johnson,andplacethe State v. 110 Idahoto be searched and the
516, 1, 1288,520 n. 716person thing P.2d 1292 1or to n.be seized.
(1986). As we said in Newman:This section of our constitution is substan-

[Fjederal and state constitutions derivetially the same as the fourth amendment to
powertheir independentfrom sources.the constitution of the United States.

It is readily apparentthus that stateThe United SupremeStates hasCourt
libertycourts are at to find within theheld pen registerthat the installation aof

provisions of their own constitutionsis not a search meaningwithin the of the
greater protection than is afforded underfourth Maryland,amendment. Smith v.
the interpreted byfederal constitution as735, 2577,442 U.S. 99 S.Ct. 61 L.Ed.2d 220

Supremethe United States Court. See(1979). This Court previouslyhas noted
Haas, 714, 719,Oregon v. 420 U.S. 951,that art. 17 of our constitution “is to§ 1215, 1219, (1975).S.Ct. 43 L.Ed.2d 570consistentlybe construed with the fourth

This is true even when the constitutionalamendment to the United States Constitu-
provisions implicated contain similarCowen, 650,649,tion.” State v. 104 Idaho phraseology. Long gone daysare the230, (1983). also,662 P.2d 231 See State v. applywhen state blindlycourts will Unit-Rice, 985, 989, 686,109 Idaho 712 P.2d 690 Supremeed interpretationStates Court(Id.App.1985), (1986). However,rev. den. methodology processand when in the ofthis statement does not bear on our deci- interpreting their own constitutions.case, portionsion in this since the of the

6,108 Idaho at 10 n. 696 P.2d at 861 n. 6.in appearsdecision itCowen where con-
Today interpretingreaffirm inwe thatcerned standing personthe of a to raise the

provisions of our constitution that are sim-question of unreasonable search and sei-
ilar to those of the federal constitution wezure, rightsand not the substance of the

protectionsare free to extend under ourprotected 1,under art. 17. Seven§
beyond granted byconstitution those theCowen, willing-months after we voiced our

SupremeUnited States Court under theness to scopeconsider whether the of art.
federal constitution.1, 17 is different than that of the fourth§

amendment, interpreted byas the United
II.SupremeStates Court:

guarantee against unreasonable THE A AUSE OF PEN REGISTER IS[T]he
I, 1,search and seizure in article 17 of SEARCH UNDER ART. 17 OF§ §

the Idaho substantiallyConstitution is THE IDAHO CONSTITUTION.
parallel provisionsthe same as the of the In its decision in this case the Court

Fourth Amendment to the United States Appeals “pen register”of used the term to
Constitution; nevertheless, it is for this refer to a device that is used to record the
Court to decide whether to relax the telephoneon anumbers called and to a

proba-standard for the demonstration of (DNR)recorder” that“dialed number also
cause inble accord with v.[Illinois records the duration of all calls. The Court

Gates, 213, 2317,462 U.S. 103 S.Ct. 76 Appealsof noted that from the record “it
(1983)],L.Ed.2d 527 or whether to retain appears equipmentthat the installed to

protectivethe more criteria of Agiular Thompson’s phone actuallymonitor was a
Spinelli progeny as ourand and their pen register,”DNR rather than a but that

test. impact of the on tar­“the two device's the
683, privacy generallyLang, get’sv. 105 Idaho 672 P.2d 561 is similar.” WeState

(1983). adopt style Appealsthe of the of inCourt
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” 745,referring on 99 atequipment ‘legitimate.’to installed 442 U.S. at S.Ct.the
pen register. Therefore, the heldThompson’s telephone as a 2583. Court there was

Appeals noted, pen search, required.As the Court of also a no and no warrant was
“register oral recognize protection‘does not overhear communi­ that so far as theWe

andcations does not indicate whether calls provided by the fourth amendment is con-
actually completed.’ cerned,are States v.United both state courts and lower federal

Co., 159, 161TelephoneNew York 434 U.S. byare bound We are con-courts Smith.
364, 1,1,n. 98 S.Ct. 366-67 n. 54 vinced,L.Ed.2d however, athat in Idaho there is

(1977).” 1,376 113 Idaho at 468 n. 475 expectation oflegitimate and reasonable
P.2d at 1089 n. 1. privacy in arephonethe numbers that

dialed.long ago pointedThis Court out that the
“fourth amendment ‘was intended as a re- analysispersuasivefind ofWe the Jus-

upon sovereignstraint the activities of au- Smith,in intice in his dissentStewart”thority,’ and that “the same intention joined:Brennanwhich Justice
provisions ofprompted adoptionthe of the am thepersuadedI not that numbers

constitution, peopleour state ‘to secure the private telephonedialed from a fall out-”against unauthorized official action.’ protectionthe of theside constitutional
43, 67,v. 44 P.Arregui,State Idaho 254 Fourth and Fourteenth Amendments.

788, (1927).812 347,States, 389In Katz v. U.S.United
1,Both the fourth amendment and art. 507,352, 512,19 576,88 S.Ct. theL.Ed.2d

protect right people17 of the to be§ “[t]he acknowledged the “vital role thatCourt
houses,persons,in their paperssecure and public intelephone playthe has come to

againsteffects unreasonable searches and private The rolecommunication[s].”
seizures.” This Court has stated that the played by private telephonea is even

ofpurpose provisions safeguardboth to“is vital, since itmore and Katz has been
privacy by insuring againstthe of citizens abundantly telephonethatclear conver-

premises probablethe search of where on inby peoplesations carried their
Yoder,lacking.”cause is State v. 96 Ida- protected byare fullyhomes or offices

651, 653, 771, (1975).ho 534 P.2d In773 the Fourth and Fourteenth Amendments.
1, 17,applying acceptedart. we have§ the in v.As Court said United States

more refined purpose bystatements of this Court,District 407United States U.S.
Supremethe United States Court: 313, 2135,297, 2125,92 32S.Ct. L.Ed.2d

1,Fourth Amendment and art. 17[T]he § 752, govern-“the and unsuspectedbroad
designed protect person’s legit­are to a pri-mental incursions into conversational

expectation privacy,imate of which “soci­ vacy which electronic entailssurveillance
ety prepared recognizeis to as reason­ applicationnecessitate the of Fourth

128,Illinois,able.” 439Rakas v. U.S. (Footnotesafeguards.”Amendment
421,143, 430,99 S.Ct. 58 L.Ed.2d 387 omitted.)

(1978), States,quoting Katz v. United Nevertheless, today saysthe Court
361,347, 507, 516-17,389 U.S. 88 S.Ct. safeguards tothat those do not extend
(1967)(Harlan, J.,19 L.Ed.2d 576 concur­ privatethe numbers fromdialed a tele-

accord,ring); Bottelson,[State v.] [102 apparentlyphone, because when a caller
90, 92, 1093, 1095(1981)Idaho P.2d625 ]. maydigitsa the bedials number record-

5,Johnson, 516,110 523State v. Idaho n. by billingtelephone companyed the for
1288, 5, (1986).716 P.2d 1295 n. thatpurposes. But observation no more

Maryland,In supra,v. the than the basic nature ofSmith Unit- describes tele-
Supreme telephoneed phone simplyStates Court concluded that calls. A call can-

person on telephone pen telephonethe whose line the ofnot be made without the use
register probability propertywas installed “in all company paymentand without

expectationentertained no priva- companyactual of to the for the service. The
cy phone dialed,in the telephonenumbers he and must beconversation itself

did,that, byif expectation electronically telephoneeven he his notwas transmitted
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company equipment, mayand be record- theynumbers have called. This is not
ed or byoverheard the use of other com- because such mighta list in some sense
pany equipment. Yet we have squarely be incriminating, easilybut because it
held that the user of publiceven a tele- could reveal the personsidentities of the
phone is entitled “to assume that the places called,and the and thus reveal the
words he utters into mouthpiecethe will most person’sintimate details of a life.
not be broadcast to the world.” Katz v. 746-48,442 U.S. at 99 S.Ct. at 2583-84.

States, U.S.,United supra, 352,389 at
are persuaded by portionsWe also of theS.Ct.,88 at 512.

dissent of Smith,Justice Marshall in withThe questioncentral in this case is
whom Justice joinedBrennan also:personwhether a who telephonemakes

my view,In privacy expecta-whethercalls from his home is entitled to make a
legitimatetions are within meaningthesimilar assumption about the numbers he
dependsof Katz not on the risks andials. What telephonethe company does

individual presumedcan be accepttomightor do with those numbers is more
impartingwhen information par-to thirdrelevant to this inquiry than it would be

ties, but on the risks he should be forcedin a case involving the conversation it-
to openassume in a free and society. Byself. It simplyis enoughnot say,to

terms,its prohibitionthe constitutionalKatz,after that legitimatethere is no
of unreasonable searches and seizuresexpectation of privacy in the numbers
assigns judiciaryto the prescriptivesomedialed because the caller assumes the
responsibility. Harlan,As Mr. Justicetelephonerisk that the company will dis-
who formulated the standard the Courtclose police.them to the
applies today, recognized:himselfI think that the numbers dialed from a
“[sjinee it is the task of the law to formprivate telephone the conversations—like

project, reflect,and as well as mirror andduringthat occur a call—are within the
we should merelynot ... recite ... risksprotectionconstitutional recognized in

examiningwithout desirabilitythe of(Footnote omitted.)Katz. It seems
saddling upon society.”them Unitedclear to me that byinformation obtained

White, supra,States v. 401 U.S. at[745]pen register privatesurveillance of a
786, 91 S.Ct. at 1143 L.Ed.2d[1122] [28telephone is ininformation which the

(1971) (dissenting opinion).453 In mak-]telephone legitimatesubscriber has a ex-
ing assessment,this courts must evalu-pectation (Footnoteof privacy. omitted.)
ate the “intrinsic investiga-character” ofThe captured byinformation such sur-

practicestive with reference to the basicveillance privateemanates from conduct
underlyingvalues the Fourth Amend-person’swithin a home or office—loca-

ment. Bankers Assn. v.questiontions that without are entitled California
Shultz, 95,416 U.S. 94at S.Ct.[21]to Fourth and Fourteenth Amendment

at 1534 (1974)]L.Ed.2d 812[1494] [39protection. Further, that information is
(MARSHALL, J., dissenting). And forintegral partan of telephonicthe commu-
those signifi-“extensive intrusions thatnication that under Katz is entitled to
cantly jeopardize sense ofprotection, [individuals’]constitutional whether or not
security ... more than byself-restraintcaptured byit is a trespass into such an
law enforcement required.”officials isarea.

White, U.S.,supra,United States v. 401The privatenumbers dialed from a
786, S.Ct., (Harlan, J.,at 91 1143at dis-telephone although certainly pro-more—

senting.)saic than the conversation itself—are not
pen believe,Theprivate registers,without “content.” use of IMost tele-

phone maysubscribers constitutes such anhave their own extensive intrusion.
publicly ignoresnumbers listed in a To holddistributed otherwise the rolevital

directory, I any telephonicdoubt there are playswho communication in ourbut
happy professionalwould be to have personal relationships,broadcast to the and

world long U.S.,a list of the local or States,distance see Katz v. United 389 at
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352, S.Ct., 511, majority of the United States88 at as as the First come when awell
impli­ Supremeand Fourth Amendment interests will decide to overruleCourt

bycated unfettered official surveillance. pro-for the nation theSmith and establish
Privacy placingin is notcalls of value those who usetection to which we believe
only engagedto those in criminal activi­ telephones in Idaho are entitled. Until

govern­ty. prospect unregulatedThe of then, 1, as aart. 17 will stand bulwark§
monitoring undoubtedlymental will pen registersof intoagainst the intrusions

prove disturbing even to those with noth­ life in Idaho.dailyour
individuals,ing in­Manyillicit to hide.

cluding unpopular politicalmembers of III.
organizations journalistsor confi­with

sources, may legitimatelydential towish THE COURT CORRECTLYDISTRICT
personalavoid disclosure of their con­ THESUPPRESSED EVIDENCE

Alabama,tacts. NAACP v. 357See FROM THE WIRETAP.OBTAINED
449, 463, 1163, 1172,U.S. 2 L.Ed.­78 S.Ct. Since there was no warrant based(1958);2d Branzburg Hayes,1488 v. 408 probableon cause for the installation and665, 695, 2663,2646,U.S. 92 S.Ct. 33 case,pen registeruse of the in this the(1972); id., 728-734,L.Ed.2d 626 at 92

by useinformation obtained its should haveS.Ct., (STEWART, J.,at 2673-2676 dis­
excluded from the determination ofbeensenting). Permitting governmental ac­

probable cause for the issuance of the wire­telephonecess to records on less than
Johnson,tap orders. v. 110 IdahoStateprobable may impedecause thus certain

526, 1288, (1986).516, 1298 The716 P.2dpoliticalforms of journal­affiliation and
question presentedwe are thenwith whichistic endeavor that are the hallmark of a

pen registeris the infor­whether withouttruly society.free Particularly given the
mation there sufficient evidence to es­waspreviousGovernment’s reliance on war­

wiretap.probabletablish cause for thetelephonicrantless surveillance to trace
acknowledges:The state itselfreporters’ sources and protectedmonitor

pen register], police inWithout the[thepolitical (Footnote omitted.)activity, I
not tothis case would have been ableunwillingam pen reg­to insulate use of

develop tapprobable cause for the wireindependent judicialisters from review.
eventually producedwhich sufficient evi-publicJust as one who enters a tele-

chargejustify against Judyto adencephone booth is “entitled to assume that
Thompson coconspirators.herandmouthpiecethe words he utters into the

world,” Review,will not be Appellant’s p.broadcast to the Katz Brief on Petition for
States, U.S., 352,v. supra,United 389 at 18.

S.Ct., 512, too,88 at so he should be wiretap byorders were issued theTwo
entitled to assume that the numbers he authorizing wiretap ofdistrict court the

privacydials in the of his home will be Thompson’s telephone. The thataffidavit
recorded, all,if solely phoneat for the support applicationoffered in of thewas
company’s purposes.business Accord- wiretap thefor the first order stated that
ingly, I requirewould law enforcement pen registerfrom the install-data obtained

theyofficials to obtain a warrant before Thompson’s telephone line indicateded on
telephone companiesenlist to secure in- contactingThompsonthat was a residence

beyond govern-formation otherwise the drug suppli-in the Twin Falls area where a
ment’s reach. frequented.er The affidavit alsolived or

747-48,442Maryland,Smith v. U.S. 99 pen registerstated that the data indicated
atS.Ct. 2583-84. Thompson contactingthat was females

making to thedissenting who were visits Idaho StateadoptWe these comments in
Penitentiary,stating the location where the lawinterpretationSmith as the that

given 1, drugsenforcement authoritiesshould be to art. 17 of the Idaho believed§
addition,beingapplies penConstitution as it to the use of were delivered. In the affi-

registers Perhaps dayin Idaho. the will davit indicated that the data obtained from
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pen register high not,frequency properlythe showed a order issued. If itwas was
phone by Thompson 1,100of in byuse calls none of the information obtained the—
days, admissible,excluding Thomp- wiretaps43 calls to or from was since the basis for

place making by illegali-son’s of work. The officer secondthe would be tainted the
Johnson,Thompson’s ty supra.the affidavit concluded that of the first. State v.

phone activity comparable hand,was to the fre- On the other if the first order was
valid,quency drugof calls of other traffickers none of the information obtained

Thompson using through sup-and that the tele- orderswas the two should be
phone drugs. pressed.to distribute or sell illicit

Other than this information that was the “totalityadoptedWe have the of
pen register,result of the use of the there analysis bycircumstances” as the standard

in affida-was no information contained the probablewhich cause will be determined in
indicating Thompson usingvit that was her 683, 684,Lang,Idaho. State v. 105 Idaho

drug-relatedtelephone anyto conduct ac- 561, (1983). approach672 P.2d 562 This is
officer madetivities. The who the affida- appropriate determining probablefor cause

parenthetically: statute,vit stated wiretapunder the Idaho I.C.
through18-6701 18-6708.(Because large geographical §§of the dis-

'Judy Thompson hertances between and judge mayBefore a enter an ex
drugsprobable source of illicit in the wiretap wiretapparte order under this

area,Falls the likelihood of the useTwin statute, judge determine “on thethe must
telephoneof the to conduct transactions by appli­thebasis of the facts submitted

increases.) probablecant” that there is cause:
The affidavit also stated: 1. belief that an has“for individual

Through independentothervarious committed, commit aor is about to
information,of we have con-sources inparticular offense enumerated sec-

Thompson usingJudyfirmed that ... is Code;” (I.C.18-6706,tion Idaho
telephone telephonethe or devices to 18-6708(3)(a))§

types, quantities pricestransmit and particular2. that communi-“for belief
anyand/or other means used to distrib- concerning the offensecations will

drugs.ute or sell illicit through wiretap] in-be obtained [the
No further identification of these “various (I.C. 18-6708(3)(b))terception;” §

independentother sources of information” and
reliabilityor their in thewas contained from3. “for that the facilitiesbelief

affidavit. which, where,placeor the the wire
supportThe offered in of theaffidavit are to be in-or oral communications

used,allegedwiretap tercepted beingsecond order as a basis for or areare
used,wiretapof the for another in connection withthe extension about to be

offense,thirty days during periodthat the covered the commission of such or
to, of,in nameby intercept-calls had are leased listed thethe first order been

commonly by person.”indicating on-going conspiracy or used suched an be-
(I.C. 18-6708(3)(d))Thompson, drug supplier in Twintween the §

ThompsonsupplyFalls and others to with reviewingsupra, held that inLang,In we
marijuana, which she would then distribute warrant,findings judgeof a who issued a

others, including smug-thoseto who would ensuring that“our function is limited to
Peni-gle marijuanathe into the Idaho State for con-[judge]the had a substantial basis

tentiary. andcluding probable cause existed”that
paid such“greatthat deference is to besoughtThompson’s suppressmotion to

by reviewing courts.” 105determinationssuppression of the information obtained
684, P.2d at 562.Idaho at 672through wiretaps resulting from boththe

the officer inReviewing the affidavit ofthe orders. Since the second order was
wiretap con-by support the first order weproducedon information the ofbased the

order, judgethe district had a substan-if the first clude thatfirst we must determine
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meaningThompson penfor belief a search within theregistertial basis that had is
committed, commit,or was about theto 1, and as to the determinationof art. 17§

dealing marijuana,of in of thecrime one theprobable cause for the issuance ofof
offenses enumerated in I.C. 18-6706.§ thewiretap We affirm the order oforders.
Excluding the information obtained suppressing ob-district the evidencecourt

register,thethrough penuse of the we through wiretap Thompson’sthe oftained
conclude that there was not a substantial telephone.

“particularbasis for belief that communica-
concerning the betions offense” would ob-

HUNTLEY, JJ„BISTLINE andthrough wiretap Thomp-thetained or that
concur.being used,phoneson’s was or was about

used,to be “in connection commis-with the
Justice,BAKES, dissenting:offense,” bythe requiredsion of as I.C.

18-6708(3)(b) (d). parentheticaland The§§ opinion impermissibly ex-majorityThe
comment of the officer that there was 1,pands scope 17,of thethe Art. of§

Thompsonthat her Twin“likelihood” and Accordingly,Idaho IConstitution. dissent.
might telephoneFalls source use tothe

terms,veryBy their the fourth amend-speculationonlyconduct transactions is
Constitution,States andment to the Unitednotand does create a basis forsubstantial

17, Constitution,1,Art. of the Idaho§Also,probable cause. of thethe statement
rightapply only peopleto “the of the to beindependentofficer that “various other

persons, houses, paperssecure in theirofsources information” confirmed that
(Emphasis added.) NothingandThompson usingwas telephoneher for effects.”

protection.else is accorded constitutionalindealing marijuana is not a substantial
applicationThere basis for the ofprobable cause, is nobasis for since is nothere

veracity, reliabilityindication of the exclusionaryor sanctions in cases to which
knowledgeofsource of these other protection againstthe unreasonable

pointedsources. As this out inCourt searches seizures was not meant toand
Johnson, supra, underState v. even the extend, i.e., anything beyondto “persons,

“totality test,of circumstances” the veraci- houses, Nothing inpapers and effects.”
ty, reliability knowledgeand basis of of the language any penthis has applicability to
persons supplying hearsay information registers.“ highly‘are determiningall relevant in the

” has,Supreme onThe United States Courtreport’his makingvalue of inand the
occasions, reiterated theseveral thatcause,probabledetermination of the

“ fourth amendment is not toaddressedjudge’s ‘action cannot be a mere rat-
thingsplaces not in lan-or mentioned thethe bare conclusions oth-ification of of” guage Initially,of the amendment. in Hes-13,ers.’ 110 Idaho at P.2d527 n. 716 at

59,States, 57,265 44ter v. United U.S.Gates,(Quoting1299n. 13. 462Illinois v.
446,213, 445, (1924),68238-239, S.Ct. L.Ed. 898 Justice2317,229 andU.S. 103 S.Ct.

2327, 2332, (Em- succinctly(1983)).and 76 Holmes stated:L.Ed. 527
original.)inphasis protection thespecial by“The afforded

peopleFourth Amendment to the in theirtheanalysisWe concur with the of state
houses,“[wjithout pen register], po- ‘persons, papersthat the isand effects’[the

lice in this case would able to opennot have been tonot extended the fields. The
probabledevelop wiretap.”cause for the between thedistinction the latter and

the decision of Court ofWe reverse the house old as theis as common law.”
Appeals sup-on this issue and theaffirm States,inrecently,More Oliver v. United
pression order of the district court. 170, 104 1735, 214466 S.Ct. 80U.S. L.Ed.2d

(1984), held that thethe Court reason thereIV.
recognizable inprivacywas no interest

CONCLUSION. open theythat are orfields is not houses
meaningtheAppeals languageeffects within of theThe decision of the Court of is

affirmed, except theas to whether use a of the amendment.fourth
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case,penrecording ply registersIt is axiomatic the number to as used in this asthat
Supremethe has clear-telephoneof United States Courtcompany’sfunctions the

ly protection againstheld. The unreason-switching equipment not searchdid or seize
and seizures is limited toable searcheshouses,Thompson’sJudy “persons, pa-[or]

houses,“persons, papers effects.”andmanner,In didpers.” like neither the tele-
application was intended.Universal nevercompany’s switchingphone equipment

Thompson’sJudysearch or seize “effects.” privilegemajorityThe extends a new
purposesFor of fourth amendment tothe before. the ma-where none existed Under

Constitution, 1, 1,Art. 17,the United States and jority’s holding, protectsArt. more§
17, Constitution, an personallyof the Idaho “effect” retains or con-than what one§

trols;Rather, voluntarilyprotects what hastelephoneis not a dialed number. it also
parties.placed in the hands thirdbeen oftangible propertyare or chattels.“effects”

privilege protectingThis of what hasnewDictionaryLaw definesBlack’s “effects”
telephone company isexposedbeen to theas follows:

protecting person,a one’snot matter ofproperty;estate or“Effects. Personal
Rather, apapers, or effects. it ishousethough may include realthe term both

wording thedeparture the clear offrompersonal property.and See Personal ef-
is, inprovisions at andconstitutional issue(5thDictionaryBlack’s Law 462fects.”

effect, the Idahojudicial amendment toaEd.1979).
is no forjustificationConstitution. ThereArticles associated“Personal effects. 1,(or Art.expanding amendmentfourthhavingperson, property more orwith as Constitution)17, protections pentoIdaho§person posses-to ofless intimate relation registers. nothingdevices butThese dosor; meaning or‘effects’ movable chattel telephone wellrecord data that subscribers

anyproperty of kind. reference isUsual iskept in Thereknow is not confidence.
byfollowingthe items owned a dece-to expectation privacysubjectivenot even ofa

clothing,at the of death: furni-dent time data, longdialing especiallyin distance
collections,ture, coinjewelry, stamp and here, areinvolved as suchdata like that

silverware, china, crystal, cooking uten- billingmonthlypermanently recorded for
books, televisions,sils, cars, radios, etc.” majority holds other-purposes. Yet the

1029.Id. at holding legitimateby its finds awise and
any reading of thestraightforward aUnder in thatexpectation privacy everythingof

language stepsconstitutional toplain of the two affirmativeperson has not taken
impermis-issue, applicable public.is to is anprovisions displayat neither the Thisto

1, 17, the Idahoof Art. ofby pen register expansionat siblenumbers recorded a §the
A Constitution.telephone company.offices of thethe

simplytelephone is not anumberdialed legislaturesay that theThat is not to
house, paper or an effect. Yetperson, a a not, in its consideredcould or shouldnot

holds, to themajority in contradictionthe prohibit by law the usejudgment, limit or
indecisionSupremeStates Court’sUnited legislaturesaspen registers just someof

735,442 99 S.Ct.Maryland,v. U.S.Smith tele-use ofprohibited thehave limited or
1,(1979), that2577, Art.61 L.Ed.2d 220 listening ori.e., actually tophone taps,

Constitution,17, applica-isthe Idahoof Buttelephonerecording§ conversations.
the case at bar. anyble to givenot authori-the doesConstitution

inlegislate, it hasto asty for this Courtitsmajority’s holdingthe toCarrying
in this case.effect donea conclusionlogical end would necessitate

protection foristhat there constitutional IAccordingly, dissent.
onea crime that theany evidence ofalmost

SHEPARD, C.J., concurs.previouslynotof crime hassuspected that
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1, 17, Idahotion, Art. of the Consti-nor §
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