
543
23,8, JulyFebruaryArgued reargued affirmedand submitted and resubmitted

5,October 1982

NORWEST,
review,Petitioner on

v.
PRESBYTERIAN INTERCOMMUNITY

al,etHOSPITAL
review.Respondents on

(SC 17847, 80-374L)27982, TCCA
652 P2d 318



544

Noble, Portland, peti-arguedRichard P. the cause for
Kathrynon the H.tioner review. With him on brief was

Clarke, Portland.

Jones, Falls,Stanley argued the cause forC. Klamath
on the briefrespondent Presbyterian Hospital. With him

Associates, Falls.Giacomini,was Jones & Klamath

Hallmark, Portland, causearguedWilliam L. the for
Tuttle, therespondent Kenneth M.D. him on briefWith

Wolf, Hallmark,Klein, Smith, & Port-Lang,was Griffith
land.

*Justice,*­ Linde, Tanzer, Campbell,Lent,Before Chief
Carson,and Justices.

LINDE, J.

Tanzer, Campbellconcurring opinionfiled a in whichJ.
Carson, joined.and JJ.

Lent, a dissenting opinion.C. J. filed

*­* 1,Denecke, 30, 1982; Lent, JulyJ. Chief JusticeC. J. retired June became
1982.



545

LINDE, J.
against physician hospitalAn action a a whoseand

permanently plaintiffs bringsnegligence disabled mother
mayaus the issue whether minor child recoverbefore

damages incapacitationfor the loss that a meansmother’s
According complaint,for the child. to the the defendants’

negligent requiredamagetreatment caused brain that will
lifelong care,the to have custodialmother with the result

deprived“plaintiff society,been ofthat has his mother’s
companionship, support [and] education” as well as incur-

supportring obligationa future to his mother. A memoran-
opposing complaintdum defendants’ motion to dismiss the

yearsadds that when the mother was disabled she was 25
surviving parent three-yearold and the the thensole of old

plaintiff.
accepted positionThe circuit court the defendants’

plaintiffs “parentalthat claim was one for consortium”
Oregon complaint.unknown to law and the Thedismissed

Appeals judges dissenting,affirmed,Court of three 52 Or
App (1981), having853, review,P2d 1377631 and allowed
we also affirm.

I. The basis decision.for
nonstatutory especiallylaw,Novel issues of and

pose recurring questionsclaims,tort of the sources and
examiningmethods law.of Because other courts the child’s

parent’s divergenttort claim for a disablement have based
variety by presentreasons,results on a of well briefed the

parties, we review the reasons that do wellnot as as those
presentthat do enter into our assessment of the state of

Oregon law on this issue.
beginsDiscussion of the child’s claim often with a

statement that such a claim was unknown at common law.
implies changeThis that to allow the claim means a in

existing places plaintifflaw and therefore on the the burden
why bychanged judgesto show the law rathershould be

by legislators.1 bythan If “common law” one means the
England amonglawcommon of and those its one-time

dependencies that the decisions ofcontinued to follow

1 Dautel,Weber, 1, 424, (1981);Berger 411 v.v. Mich 303 NW2d 425 Hoffman
57, (1962); 634,165, Halberg Young,v. 41 ALR2d189 Kan 368 P2d 58 Hawaii 59

Co.,445, 226, (1954).(1957);449 Jeune v. Del E. Webb Const. 77 Ariz 269 P2d 723



546

courts, denyingthe theEnglish appellate statement child’s
Fleming,correct. The ofappearsclaim to be See Law Torts

(5th 1977).142, recently, it644 Ed Until seemed true also
country,in at least where the issue had been litigated.2this

1969,the Restatement of Torts was revised in theWhen
707A,a new sectionadopted deny-American Law Institute

liability parentalto a minor child for loss ofing support
care, with the comment that the rule was stated “withand

on ofpart drafting group,some reluctance the several of the
compulsion of the This is no longerand under case law.”3

accurate; in arecognizedrecent decisions three states have
Moreover,in likechild’s claim cases that before us. other

strengthare counted as the claim on the ofrejectingstates

2 jurisdictions' litigatedin had been 1980None of the 20 which the issue before
Butler,Annot., (1982);claim. See 11 ALR 4th 549 Hinde v. 35allowed the child’s

292, Love,(1979);Sup With theConn 408 AD2d 668 Tortious Interference
SocietyRelationship: Injured Compan­Parent-Child Loss an Person’s andof

590, 2; Note, Rightionship, Ind L J 591 n. The Child’s to Sue Loss a51 for of
Love, Parent,by InjuryCompanionshipCare and Caused to theParent’s Tortious

722, (1976).B U L Rev 722 n. 156

text, supreme recognizedinAs stated the three state courts this cause of
Sawyer v.action in and 1981. Courts in four additional states have denied it.1980

(ND 1980);165, (Me 1980);Bailey, Morgel Winger,A2d 168 v. 290 NW 2d 266413
Sears, Co., (D 1980);Hoesing Supp v.v. Roebuck & 484 F 478 Neb Koskela

Martin, (Ill 1980). recentlyApp414 NE2d Two states reaffirmed their denial1148
Shawnee, (Kan 1982);City DeAngelis v.of the action. Schmeck v. 647 P2d 1263of

Center, 188, 1981).(App17 DivLutheran Medical 445 NYS 2d 84 AD2d

3 Institute, Second, Torts, Tent. DraftAmerican Law Restatement of the Law
15, 1969)(AprilNo. 14 at 28.

BYACTION BY CHILD FOR HARM CAUSED TORT“§ 707A.
AGAINST PARENT

parentbywho reason of his tortious conduct is liable to a for illness“One
bodily resulting parentalloss ofor other harm is not liable to a minor child for

support and care.”

(1977).Restatement of Torts Second

Prosser,proceedings, Reporter,In the the Dean said:oral

“Well, nobody positiongatherI wants to reverse the of 707A andthat
equivalent when theallow the child to recover for loss of the of consortium

personally injured. in thatmother is One federal case Hawaii didfather or
once, changed,presently got and all of theand reversed when the state law

recovery, supporthave no casecases have refused to allow so we would
positiontaking the that the action would lie.whatever for

707A,any uplifted reversingin so I would“I don’t hear voices favor of
approved, proceed.”andassume that it is

Institute,Proceedings, at 179.1969 American Law
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whichcourts or of federal courtsdecisions of intermediate
the law.be accurate reflections of state’smay prove not to

earlyin themay have been assumedWhatever
law, privateAmerican of lawthe decentralizationyears of

Ameri-precludes singlereference to asystemin our federal
ofSupremethe Judicial Courtcan common law.4 When

Sons, Inc.,Massachusetts, v.in Ferriter Daniel O’Connell’s
a(Mass 1980), the children offirst allowed413 NE2d 690

by negligence damagesanother’s to demandman disabled
thesociety,and loss of consortium andfor mental anguish

Mas-to the common law ofpurport changecourt did not
the state’ssachusetts. It undertook to relate the claim to

that, of aassumingwithout in the absenceexisting law
decision, theprior changeit would be more a to allow claim

court, thatdenythan to it. Like that we do not assume
innovation, present precludeswithout radical lawsome

liability person bychildren of a disabled ato the minor
negligence, assumption ques-defendant’s an that calls into

tion the and in such innovations.legislatureroles of court
unavoidable,question proper,That is even when a court is

doctrine;depart priorasked to from its own well-settled but
court,a a forwhen claim is new to this either decision or

liability may squareone be harder to with estab-against
Appeals rightlylished law. The Court of considered the

4 Ry. 64, 817, (1938).Tompkins,Erie Co. v. 304 US 58 S Ct 82 L Ed 1188

Territoryadopted Oregonin in lawsThe first laws the 1843 were of“[t]he
territory principlesterritory. applies,Iowa where no statute of Iowa the of

Code,Harris, Historyequity govern.” Oregon 1 Lcommon law and shall the Orof
129, (1922). specificallyRev 135 Later enactments referred more to “the Common

27, 1844, 98, 100, III, 1;England.” §Law of Act of June Or L 1843-49 at Art Act
12, 1845,Aug. City Domogalla, 1of Acts and L at See Woodburn v.Or 1845 16. of

401, (1964).292, (1963), grounds P2dOTR 339-344 rev’d on other 238 Or 395 150

In in with1859 the constitution continued force all territorial laws consistent
altered, XVIII,repealed.”the “until art 7. This would§constitution or Or Const

adopting Englandinclude the laws the common law of until those laws were
“altered, 188, 195,repealed.” Chipman,See Smith v. 220 Or 348 P2d 441or
(1960). open interpretation significancethe to beBut those acts themselves left to
given subsequent changes Englishin inlaw and differences between conditions

See, e.g., RightsOregon underlying Englishand Re Water Hoodthose decisions. of
River, 112, 166-181, (1924) (common riparian rights114 227 P lawOr 1065
superseded Oregon).in

wayprovision recognizinghas not stood in the of commonThis constitutional
English inin common law 1776law causes of tort action that were not established

Dames, 242, (1955) (wife’sApitz v. actionor even in 1845. 205 Or 287 P2d 585
tort); Co., 482,against v. Meier & Frank 166 Orhusband for intentional Hinish

(invasion(1941) privacy).P2d 438 of113
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open judicial althoughchild’s claim to be for decision, the
majority significanceand the dissent divided over the of
existing legislation decidingin it.

open judicialThat a novel issue is to resolution
says Analysis dependslittle about how to resolve it. often

pointstarting uponon the from which one enters it. Two
injurycharacteristics of the claim at issue here are that the

plaintiff consequence injuryto the occurs as a of an to
person, consequential injuryanother and that this is to

plaintiffs psychic physicalinterests rather than to his
person tangible property.or If one starts from a broad
premise every person predictably injured bythat another’s
negligence appropriate damages,is entitled to recover

put present compellingdefendants are hard to a obstacle to
allowing damages negligently deprivedsuch to a child of a
functioning parent. Starting, hand,on the other from a
body negligence generally imposes liability onlyof law that

dependto the initial victim but not to others who thaton
liability psychicvictim, and no for harm divorced from

tangible plaintiffinjury, put whya is hard to show how and
liabilitysuch extends to the minor children of a disabled

parent plaintiffs compara-but to no other classes of whose
similarlyble interests are harmed.

A number of courts have undertaken to allow or
deny parental society,the child’s action care,for loss of and
support by assessing arguments policynumerous of and
practicality againstadduced for and such a cause of action.

arguments explain whyAn examination of these will we do
not thatfollow course.

earlyIn issue,one of the decisions to consider the
Supreme sympatheticallythe Court of Kansas stated the

case for the child’s claim:
knowledge parent“It is common that a who suffers

physical injury giveserious or mental is unable to his minor
care,parentalchildren the training, compan-love and

ionship in degree mightthe same as he have but for the
Hence,injury. court,it is difficult for the on the basis of
justice, typenatural to reach the conclusion that this of

sympathiesaction will not lie. Human tendencies and
suggest otherwise. Normal home life for a child consists of
complex incidences in which the sums a nurtur-constitute
ing vitally important parent-childenvironment. When the
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love, guid-thethe child losesrelationship impaired andis
isparent, the childcompanionship aofance and close

precious.andsomething valuabledeprived that is indeedof
seriously otherwise.”contendNo one could

57,168, P2d 59Dautel, 165, 368Kanv. 189Hoffman
(1962). rejected ofbecausethe claimThe court nevertheless

growth a“far-reaching ofas theresults,” it identifiedwhich
multiplepossibilitieslitigation” ofwith the“new field of

Jersey Supremerecovery. The NewId.actions and double
uponaction similarcause ofdenied the child’sCourt later

Transportationpolicy.” v. SalemRussell“considerations of
(1972). assumed502, The courtCo., 295 A2d 86261 NJ

injured parentjury accounttook intofor anthat verdicts
consequential injury thischildren and consideredtothe

separate appraisalpreferable ofand cumulationtheto
singlearisingmultiple and thea incidentout ofawards

parents’damagessegregation the child from theawardedof
familydisposition finances.the overallof

commentary findingcritical,Academic has been
bynone of the concerns stated the Kansas court to be

(1968).“persuasive.” Clark, Law of Domestic Relations 279
characteristically outspoken:Dean Prosser was more
easy appreciate“It is not to understand and this reluc-

compensate deprivedtance to the child who has been of the
care, mother,companionship and education of his or for

father, through negligence.that matter his the defendant’s
one,surely genuine injury,This is a and a serious which

sympathygreat legalhas received a deal more from the
judges.writers than from the There is of course the same

problem compensation inpreventingof double as the case
action,the wife’s since the will to extentof child some

by any by injured parent;benefit sum recovered the but it
quite recompenseis evident that this will not and cannot

wayhim all that he has The in the offor lost. obstacles
satisfactory recovery greater inlimitation of are no than

(Footnotes omitted).the case of the wife.”
(4th 1972).Prosser, The Law of Torts 896-97 ed Two

published arguments againstin aarticles 1976 reviewed the
intangible parent’schild’s cause of action for the harm of a

in them merit.disablement more detail and found without
supra supraLove, 2; Note,note n. 2.

SupremeNevertheless, in 1977the California Court
recognizedeclined to what it called “a new cause of
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parent-childin rela-action for loss of consortium a
Airlines, 452,American 19 Cal3d 563tionship.” Borer v.

(1977) (child’s action);858, 860, RptrCal 302P2d 138
Angeles County,v. Court Los 19 Cal 3dSuperiorBaxter of

(1977) action).461, 871, Rptr (parent’s315563 P2d 138 Cal
aliability psychic injurydenied for to children ofThe court

when is fore-person, injurydisabled even thisnegligently
seeable, As reasons it listedgrounds policy.”on of “social

for theinadequacy money compensatethe of to restore or
compan-of a disabled mother’slosingharmintangible

only a future benefitionship guidance, substitutingand
loss; consequentunrelated to that the difficulties of measur-

instructing juriesfor the child’s loss and of soing damages
recovery; multiplicationthe of actionsas to avoid double

children; andthere are several thedamagesand of when
insurance rates. 563resulting public burden of increased

Mosk, out thatdissenting, pointedP2d at 862-63. Justice
each ofrejectedthe court hadyearsthree earlier California

a action forestablishingin wife’spolicy argumentsthese
consortium,5 recovery bytheexcept potentialloss of for

at 867-68.more than one child. 563 P2d

Sons,Ferriter v. Daniel reachedsupra,O’Connell’s
contrary rehearsingits result in Massachusetts without the

thepolicy arguments previously bydebated California court
predecessors.6 year,and The following Michigan’sits

supreme court became the second to allow the child’s cause
Weber,Bergerof action. v. n. 1. The case illustratessupra

the uncertain role of such in common law deci-arguments
opinion began by finding analogiessions. The court’s for

the child’s claim in and“existing judicial legislative pol-
asicies” such the action for loss of consortium between

spouses, right parentsthe of to recover for the loss of
society children,and ofcompanionship negligently injured

and recovery wrongfulthe child’s similar under the death
and“dramshopstatute and under a act.” It then reviewed

rejected pragmatic arguments concerning multiplethe

5 382, 669,Rodriguez RptrCorp.,v. Bethlehem 12 P2d 115 CalSteel Cal3d 525
(1974).765

6 rejected pragmatic objections inthe DiazThe court noted that it had most of
Co., 153, (1973),Lillyv. Eli & Mass 302 NE 2d 555 which allowed a wife’s364

injured 413 NE2d at 695. So hadaction for loss of the consortium of an husband.
Rodriguez, suprain n. 5.the California court
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only as unpersuasive objec-and insurance costslitigation
tions to an otherwise valid claim. 303 NW2d at 425-27.

Levin, dissenters, complainedfor three thatwritingJustice
hadmajority subjected giventhe not the reasons for the

scrutiny objec-cause of action to the same critical as the
argued “independenttions to it and for an reexamination”

competing policyand “subtle balance” of the interests and
considerations involved. at 430.303 NW2d

recently, SupremeMost the Iowa Court blended
analytical policy argumentsand in the third decision allow-

claim, Moes, (Iowatheing child’s Weitl v. 311 NW2d 259
1981). Like Michigan, beganthe Iowa court with the
implications of an aexisting parental action for loss of
child’s “consortium.”7 It then uponentered an extended
assessment arguments against parallel byof the a action
the consortium,”child for loss of a“parental including
contention that the action would be “anomalous” in a state
that denies a child’s theaction for intentional alienation of
a parent’s affection, as well as the conventional arguments
of social policy litigation processesand previously discussed.
311 examining “drawbacks,”NW2d at 265-68. After the the
court turned weighingto “considerations in of recog-favor
nizing a child’s independent action for loss of consortium.”
311 NW2d at 268. It found inpartly general princi-these
ples, such as the trend to therecognize independent legal
personality minors,and rights partlyof and in the factual
assumption any disruptionthat “in of the parent-child
relationship, it probablyis the child who suffers most.”
Finally, the Iowa court concluded that the child would have

separately anyto sue if damages were to be recovered for
loss,the child’s since the interpretationcourt reversed its of

previouslya statute that had been held to include this loss
in recoverythe of the injured parent, suprasee note 7. 311
NW2d at 269.

The arguments opinionsreviewed in the foregoing
commentary juxtaposeand different kinds of reasons. Con-

plaintiffstentions about the character of andloss its

7 previously rejected partly strengthThe Iowa court had a child’s claim on the
apparently precluding independent recovery by spouseaof statute the or child or

(Iowa 1973).injured person. Derby,an Hankins v. 211 MuchNW2d 581 of the
opinion reexamining reaching contrary interpretationin Weitl is devoted to and a
of the statute.
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assumptionscompensability by money oraddress facts
societysociety,beings thatin in our case aabout human
parentspostulates dependence of children on their andthe

economicto anthat leaves other services and satisfactions
accept parent’smarket. the view that a disablement isWe

possibly permanent psychiclikely painfulmean a andto
although provedinjury child, in the indi-to a one to be

principlecase, and that in it is no more or lessvidual
money psychic injuriescompensable in than other for which

opposing psycholog-damages But theare allowed. whatever
legal obligationaand social contentions mean for toical

compensate incapacitating parents,one of itsa child for
they properly “weighed” againstcannot be concern about

by person’srates, a of law. Ainsurance at least not court
liability in law remains the same whether or not heour still

liability properly, provision ofinsurance; the and costhas
liabilitypotential law,undersuch insurance varies with the

with the cost of insurance.not the law

lossare contentions about the child’sNor such
processes litiga-with concerns about the ofcommensurable

genuine wrongs that courts are illthere aretion. No doubt
right, that do not merit the socialsuited to set and others

litigation. if are to be the reason forof But these costscosts
denying action, that ismeritorious cause ofan otherwise

byby legislaturesjudgment rather thanto be madeone
rights people have,to serve whatevercourts. Courts exist

weigh orI, § 10;8 not for them toConst art it isOr
against mer-thetheir own institutional concerns“balance”

cognizableAssumingright. a has aa that childits of such
damages agree ofall, with the viewfor at we wouldclaim

identifyto andthat it is more rationalthe Iowa court
individually, preferably ain consoli-that claimevaluate

Jerseyproceeding, court’swith the Newrather thandated
implicitly included in awill beview that the child’s loss

existingparent’s damages.9injuredjury Ifverdict for the

8 I,Const, §art 10:Or

administered, openlysecret, andjustice shall bebe but“No court shall
delay, every man shall havecompletely andpurchase, withoutandwithout

property,person,injury in orremedy by him hislaw for donedue course of
reputation.”

9 separate moreMoreover, injury claim raiseschild as ato theto examine the
injuredagainstpartial thecleanly question defensewhether a total orthe
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procedures make it difficult to consolidate different claims
overlapping recoveries for the samefor trial or to avoid

deny that there is a claimloss, the obvious answer is not to
proceduralprocedures. inbut to reform the Shortfalls

justify shortchanging valid claims.reform do not otherwise
explainreason not to the court’sThere is another

byexistingunderstanding the court’sof the state of the law
policy. Legislators, judges,social unlikeviews of desirable

any anymay change at time without demonstrationthe law
illogic, incongruity, simply upon changeserror, inof or

personnel political agenda.in the That is what elec-and
day’slegislative aretions and debates for. One unsuccessful

proponents opponents policy mayor of a social renew the
Theyday changecampaign the next to the law. should be

by argu-afree to debate the merits untrammeled court’s
why existing representsments its view of the law the better

policy. expresses presentThis court no such view of the
issue.

lay pragmatic argumentsWe therefore aside the
against damageadduced for and a child’s action for the
parent questiondisablement of a and turn to the how

plaintiffs comparableclaim relates to other claims.

Analogies byII. otherexamined courts.
said,As we have two characteristics of the harm

plaintiff negligentfor which awould hold defendant liable
consequence injuryare anthat it occurs as a of to another

person, psychicthatand it is or emotional harm divorced
any personinjury plaintiffs physical tangiblefrom to or

property. generally, thoughThese not invari-characteristics
ably, recoverypreclude negligence. Plaintiff, how-based on

liability specifically injuryever, narrows the asserted to to a
family relationship,minor child’s interest in its closest that

parents.with its
Legal arguments againstand the offor existence

sought analoguesa insuch tort claim therefore have the
damagestreatment of other for dis-claims for emotional

family relationships. Typicallytress in such these include

claim, fault,parent’s parent’s contributorysuch as the should defeat or diminish
not, applydamages injury the If difficult totort for to child’s interest. it would be

lumpinthe distinction in a trial which assumes that both interests are covered one
recovery.sum
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(2)consortium, parents’spousal(1) for loss ofactions
to minor chil-injuriesforrecovery damages negligentof

in thenoneconomic lossdren, (3) of the child’srecognition
(4) offor alienationparent,a actionswrongful death of

dis-(5) actions for emotionalaffections, bystanders’and
a relative.injurydeath or of closewitnessing thetress from

negligenta child’s claim based onwithCourts confronted
or all of thesea have examined someparenttoinjury

only foregoingdo theresults. Notdivergentwithanalogues
states, they may apparentreflecttheamongdifferactions
state, distinguishableand each isoneinconsistencies within

from the child’s claim.respectin some

Ferriter, the deci-court in firstThe Massachusetts
action, fromsupportof drewto allow the child’s causesion

ininjuryfor emotionalrecovery damagesofparent’sthe
child,a in which theseduction offor abduction oractions

arecognized to bethe child’s services wasfather’s loss of
if one’swas also availablesuch an actionAlthoughfiction.
that nowounded, the court concededbeaten orchild was
mentalparent’sacompensatedcase hadMassachusetts

child, this offeredto the sophysical injuryfromsuffering
bythat such a claimfor the court’s assertionsupportlittle
forcompensationin such“analogous precedent”hada child

413injuries.”as well as economic“sentimentalparents’the
facedMoreover, courtthe Massachusetts2d at 692-93.NE

aagainstdamagesa child’s claim forrejection ofits earlier
her andher mother to desertwho had enticeddefendant

in Ferriter as the “disfavoredfather, which it describedher
asdistinguishedaffections” andalienation ofaction for

and oflitigation”of “extortionategreater threatsposing
2d ateach other. 413 NEfamily againstmemberspitting

they do notpolicy,of butmayThese be distinctions694.
upon theharm inflictedcharacter of thethedifferentiate

inten-from theas distinctby negligenttheminor child
on thecourt fell backFinally, the Ferritertort.tional

society indecedent’sloss of thedamages forinclusion of
death, concluding: “Wewrongfulforstatutory actionthe

the child’s resonableprotecttoentirely appropriateitthink
sufferssociety parentwhen theparentalofexpectation

2d at 695.413 NEthan death.”ratherinjurynegligent

thein favor ofdecisionCourt’sSupremeThe Iowa
substantially influencedmentioned, wasclaim, alreadyas
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by its of anreading providedIowa statute which for the
recovery of “the value supportof services and as spouse or

orparent, by directlyboth” the injured person or her estate
and further provided “recoverythat for these elements of

may not be haddamage by spouse children,the and as
previouslysuch.” The court interpretedhad this statute as

recoverypermitting for all elements of the child’s claim for
injury mother,a thoughto procedurally incorporated in the

by Hankins,action the mother or her administrator. supra
n. 7. When it interpretationreexamined its in Weitl v.
Moes, supra, the court cited Hankins as recognizing a
statutory claim afor child’s loss of parental consortium. It
therefore treated its new merelydecision as moving the
child’s from thedamages claim on behalf parentof the into
a separate action: more changedrastic in our law“[T]he
would result not from recognition claim,of the but from its
denial.” 311 NW2d at 269.10

In the Michigan case, Weber,Berger 1,v. supra n.
the majority briefly listed the action for spousalloss of
consortium, parents’the action for a fictitious loss of an
injured services,child’s and inclusion of loss compan-of
ionship in damages under the wrongful death act as well as
under a “dramshop act” sufficientlyas demonstrating the
state’s policy to recognize a child’s cause of action based on
a negligent injury to a parent.11 It discounted the asserted
contrary policy of a statute barring suits for alienation of
affection, because this bar coexists with negli-actions for
gent injury spouseto one’s or child. The court concluded
that “the real anomaly is to allow a recoverychild’s for the
loss of a parent’s society and companionship when the loss-

parent’sattends the denydeath recoverybut to such when
the loss attends the parent’s injury.” 303 NW 2d at 426.

any10 The allowingIowa court denied contradiction between the child an
negligence rejecting parent’saction for while one for intentional alienation aof

groundaffections on the that the difference between the two inclaims lies the
voluntary deserting parent, negligenceconduct of the not in the intent or of the
defendant.

anomaly greater liability negligentThe of for a than for an intentional tort was
given denyingone the negligenceof reasons for the child’s claim in Pleasant v.

Co., 471, (DC 1958) (DC law).Wash. Sand & Gravel 262 F2d 473 Cir
11 say parents’ injuryThe court did not that the action for a childto extends to

damages any loss,tangible gapfor their emotional distress divorced from a in the
analogy byconceded the inMassachusetts court Ferriter.
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to aanalogydissenters dismissed theMichiganThe
a in such aninjuryaction for to child becauseparent’s

expensesof anddamages are limited to “loss servicesaction
434,at n. 38. Their main attack wasincurred.” 303 NW2d

consortium, whichto the action for loss ofanalogyon the
had beencuriosity”a “historical that firstthey described as

negli-torts intoexpanded from old intentionalunthinkingly
spouses bytheequalizedthereafter betweengence and

by abolishing thethe wife rather thanextending it to
pre-the dissenters were notApparentlyhusband’s action.12

damagesthe inclusion ofmake a similar attack onpared to
wrongfulunder thesociety companionshipandfor lost

for a claimact; they only analogythat thisdeath warned
all who arebe available toinjuriesbased on nonfatal would

act, only todeath notwrongfulclaimants under theeligible
children.injured person’sthe

therejectingopinionrecentmajorTo turn to the
Airlines, supra,action, Borer v. Americancause ofchild’s

argumentan additionalCourt facedSupremethe California
in Dillon v.decisionto that court’srecovery by analogyfor

(1968),72912, Rptr69 Cal728, 441 P2dCal 2dLegg, 68
for emotionalof actiona mother’s causeallowedwhich

of hercaused deathnegligentlythewitnessingintrauma
bycompensableisa traumaholding that suchThechild.

thatin Borerstatementsquareto with theis harddamages
growingtrauma offor a child’scompensatemoney cannot

mother, whichhelplessanddisabledpermanentlywith aup
thethanforgetharder tolasting andlongerbemay well

The Borera death.an or evenwitnessing injuryshock of
into caseslimitedhowever, beingDillon ascourt, explained

somatic conse­trauma haspsychicbystander’sthewhich
analogythedenytoThis sufficedP2d at 864.quences. 563
anotherBorer, only untilalthoughclaim inthe child’sto

psy­accompanied itsconsequencesthat suchchild claims
however, thecondition;disabledparent’sfrom ainjurychic

phys­ofrequirementthecourt later abandonedCalifornia
ofinflictionnegligentforan actionharm inical

12 quoted effect that the husband’sLevin the House of Lords to theJustice
anomalynegligent that would not beinterference with consortium is anaction for

extended even to the wife.new tort in 1952 and therefore would not becreated as a
Co.,432-33, quoting v. Samuel Fox & AC 716.at from Best [1952]303 NW 2d
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Hospitals,emotional distress. Molien v. Kaiser Foundation
(1980).13Rptr916, 813,27 Cal 3d 616 P2d 167 Cal 831

anyBorer,In the California court also denied
anomaly allowing recovery wrongfulin for emotional loss in

injured parent perma-death actions but not when the is
nently primary purpose wrongfuldisabled. It thesaw of the

compensatingdeath statute not in the survivors for their
preservingloss but in the deterrent function of tort law

fatally injured person’sa survive,when own claim did not
“providingthus to tortfeasors substantial incentive toa.

rejectingfinish off their victims.”14563 P2d at 865. In the
analogy spousal consortium,to the action for loss of the

previouslyBorer court added to its described reasons of
policy” spousal“social the distinction that the action rests

part impairment plaintiffsin on of sexual life. 563 P2d at
863.

opinionssum,In the of other courts have ascribed
varying significance analogiesto the several evident in
deciding against damagefor or the child’s claim for the
negligent incapacitation parent. negligenceaof The child’s
action has been consortium,”labeled as one for “loss of and

involving family relationshipthen allowed as a similar as
spousal lackingthe element,action or denied for the sexual

or because that action anis anachronism which should not
analogy parent’sbe extended. An has been drawn to the

13Molien againstallowed such a cause of action to a husband medical
negligently misdiagnosed syphilishavingdefendants who had his wife as and told

him, consequences marriage.her to inform with destructive on his

physicalThe involving injuryCalifornia court’s oflimitation Dillon to cases
recently rejected by Supremehas itself been the Maine Judicial Court in Culbert v.

Sampson’s Supermarkets, (Me 1982).444 A2d 433
14

“Recovery society wrongfulfor loss of affection and in a death action thus
deeply negligentlyfulfills a felt social belief that a tortfeasor who kills someone

escape liability completely, unproductiveshould not no matter how his victim.

parent presents wholly“A suit for loss of consortium of a disabled a
picture. escape inpunity,different Here the tortfeasor cannot with for the

injuriesimmediate victim of his tort retains a cause of action for the inflicted.
by setting preventThe claim the child in this is not essential to the tortfeasor

totally escaping liability.”from

Borer, 563 P2d at 865-66.
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“services,” analogybut the isof the child’saction for loss
previously been allowed forwhen that action has notshaky

trauma fromRecovery psychicforsolely injury.emotional
family potentiallya member isinjuryserious towitnessing

areprerequisitesthat action and itsparallel,a butclose
intentional alienation ofDenial of an action forunsettled.15

anincompatible allowingcited withaffections has been as
interest, it hasinvasion of the same ornegligentaction for

voluntarya theinvolving disputeas overdistinguishedbeen
familya member.conduct of

for aProbably recovery psychic damagesthe of
for astrongest paralleldeath offers theparent’s wrongful

by negligentfor a disable-recovery losing parentsimilar
have notstatutory, opinionsaction is and thement. That

deathpolicies wrongfula state’sagreed underlyingon what
enacts.statute

analyses, we examinedivergentof theselightIn the
existingfit into the law ofopposing contentionshow the

this state.

Oregon negligencein law.III. Obstacles
Oregon hasjurisdictions,Like other common law

solelytoliability negligent injuryfor forprecedentsfew
from an toresulting injuryor for harmpsychic interests

defendant’s motion to dismissperson. Althoughanother
a ofpleadingas causeplaintiffs complaintcharacterized

consortium,” himselfplaintiff“parentalaction for loss of
negligence.”an “action in Viewedsimplyit asdescribes

case, specialanegligencelaw withoutsimply as a common
thesebasis, escapeaction must each ofstatutory plaintiffs

two obstacles.

psychicfor orare few causes of actionIf there
insuch, objec­the reason is not foundharm asemotional

Thethat nature.for harm ofmonetary damagestions to
thethe nature ofby focusing,found not onmayreason be

defen­loss, scopeand of thebut on the sourceplaintiffs
lawcommonliability. recognizedThis court hasdant’s

defendant’s conductalone whenliability psychic injuryfor

15 419,Grossman, 609, NYS 2d 55424 NY 2d 249 NE 2d 301See Tobin v.
DisputeBystander:(1969); Simons, Psychic Injury The Transcontinentaland the

(1976).California, 1Johns L RevNew York and 51 St.Between
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equivalentlywas either intentional or reckless of another’s
responsible relationship,16 infringedin a or when itfeelings

thelegally protected apart causingsome interest from
distress, onlyeven The courtnegligently.17claimed when

found of in an ofinfringements legal rightshas invasion
Hinish, 4,n. in the theprivacy, supra negligent removal of

Hovis, 17,a n. and in thespouse, supraremains of deceased
delivery anegligent passport plaintiffsof that allowed child

country, McEvoy, suprato be taken from this n. 17. But we
yet liability ordinaryhave not extended negligencefor to

solely psychic injury anyor emotional not accompanying
physicalactual threatened any injuryor harm or to another

legally protected interest.18

illustration,these principles, simpleUnder to use a
a child well have amight solelycause of action for emo-

someone,tional if distress;distress in order to cause that
injured parents familynot the child’s but a favorite pet. Cf.

Stride,Fredeen v. supra also,n. 17. theArguably, child has
rights in the parental relationship sufficiently like those

McEvoyasserted in Hovis and support recoveryto a similar
for a psychic injury byinflicted even negligence. The nature
of the harm asserted here therefore does defeatnot alone
plaintiffs remains, however,claim. There the thatobjection

asserts,the he though himself,loss it is an injury to arises
solely consequenceas a of an injury person.to another

recentlyWe have reaffirmed the denial damagesof
person economicallyto one ininjured consequence of a

16 May Co.,Dept. 131, (1981);Hall v. The Stores 292 Or 63Y P2d 126 Turman
Bureau, 443,Billing (1977); Pollard,v. Cent. 279 Or 568 P2d Rockhill v.1382 259

54, (1971).Or 485 P2d 28
17 Dist.,Irrigation 307, (1977)Edwards v. Talent 280 Or P2d 1169570

(interference land); Helikson, 781,enjoyment McEvoywith use and of v. 211 Or
(1977) delivery(negligent passport resulting562 P2d 540 of in removal of

plaintiffs child); City Burns, 607, (1966).Hovis v. But243 Or 415 P2d 29of cf.
Allen, 731, (1978) (denying damagesMelton v. 282 Or 580 P2d 1019 mentalfor

repossession automobile).distress from erroneous removal of

Co.,Mooneypresent, e.g.In some cases both factors were v. Johnson Cattle
709, (1981) (interference contract); Douglas291 Or 634 P2d 1333 with v. Humble

Oil, 310, (1968) (trespass personal251 Or 445 P2d 590 to a home and conversion of
Stride, 369, (1974) (conversionproperty); dog).Fredeen v. 269 Or 525 P2d 166 of a

18 bystander’s psychicWe have had thenot occasion to examine claim for
injury physical injurywitnessing negligentfrom a whichto a close relative was

Dillon, Tobin, above,variously in the wedecided and Culbert cases cited and
pertinent analogues Oregon.it the intherefore exclude from
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Ore-Ida Foods v. Indiannegligent injury person.to another
Head, 909, (1981). opinion627 P2d 469 In his for290 Or

reviewed,Court, endorsing,Peterson withoutthe Justice
in denial of a claimways negligencethe various which this

consequential injuries explained.has been These includefor
negligence,as that the defendant’spropositionssuch

loss,plaintiffs “proximateof was not thethough the cause
cases;19cause,” employed in our or thatconcept longera no

remote,” theconsequence generallyis “too which meansthe
foreseeable, questionit not which is athing;same or that is

untrue; byoften be or that claims conse-of fact and will
courts,would burden the aquentially injured plaintiffs

above; or defen-rejected negligentreason we have that the
risk harm to thedutydant’s to avoid unreasonable of

initially plaintiffs,does not extend to suchperson injured
themerelywhich states the result.20 290 Or at 916-17. As

out,pointedin the of thisdissenting opinion AppealsCourt
scope dutythat the of the to avoidgenerallycourt has said

by theinjury governedto another is foreseeablenegligent
harm, evidence a factfinderappropriaterisk of and on

physician’s hospital’sfind it within a or knowl-might well
femaleexpectation 25-year-oldreasonable that aedge or

children who risk immediatepatient younghas one or more
psychic incapacitated.21harm if she islong-rangeand

Nonetheless, a rule thatpropositions expressall these
aalone, a reason to shift the burden ofnegligence as

19 Motors, 624,590, 606,v. Chevrolet Div. Gen. 292 Or 642 P2dSandford of
Pharmaceutical,(1982); 375, 7,n.McEwen v. Ortho 270 Or 385 528 P2d 522633

(1974).

20 course,may, legal obligation particularOne of have no to maintain a level of
circumstances, by safetydutyunder certain but when such a exists virtue of acare

recovery byharming person,regulation foreseeable risk of some to exclude aor
actually “duty” question. Nylanderperson begs the See v.harmed for lack of

State, 254, (1981); Hosp., supra,P2d Molten v. Kaiser Found. 616292 Or 637 1286
professional patientsobligationthe to treat withP2d at 816. One who undertakes

infant,by byprofessional dutycare and skill has that whether it is invoked a sick
in, bydistraught parents brought professional licensing Ifthe who him or a board.

parents damages in thethe nevertheless do not recover for emotional distress
conduct, Pollard,merelyaggravated negligent Rockhill v.absence of rather than cf.

16, physician hospital dutysupra negligent had no ton. this is not because a or
take care.

21 863-64, 1382-83, CityquotingApp v.from Brennen52 Or at 631 P2d at of
406, (1979).401,Eugene, Or 591 P2d 719285

injury person consequence negligentone as a ofBrennen was not a case of to
city’s making adequateinjury an ordinanceto another. The failure to follow
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grievousresulting as to holdsobeen deemedloss, has not
beyond victim’snegligent the immediateliableactorthe

only consequence ofinjury ina losswho sufferto others
injury.that

person’srecovery conse­a thirdforThe denial of
supra,quential Foods, meets thein Ore-Idalosseconomic

allegedplaintiffspresent loss of his mother’sfor hisclaim
supportobligationsupport his dis­tofuturehis ownand

recog­question whether the lawremainsTheabled mother.
liabilityrange noneconomicfor foreseeableofnizes a wider

person.physically injuredbeyondconsequences ato others
plaintiff, that have allowedand those courtsnote thatWe

liability for the foreseea­his, assert suchdo notclaims like
any personpsychic is in a close emotionalwhoharm toble

onlyThey speakperson.relationship injured of theto the
relationship parents Ferriterminor children. Seeandbetween

supra, 696;Sons, 2d at413 NEv­ . Daniel O’Connell’s
Bergersupra, v.But seeMoes, 2d at 270.311 NWWeitl v.

(reservingsupra decision onWeber, 1, at 427n. 303 NW2d
“severely”minor children withaction is limited towhether

societyinjured parents). in adifficultiesThis has its own
assumptionspractices rela­about suchand commonwhose

parentagerapidly changing.tionships thattheare Would
injurypsychic fromfollowa child to claim aentitled

onlybiology, cohabitation,cohabitation, married ororor
adoption?22parentage bysolely legal orbirthfrom

recoveryany to minor childrenevent, to limitIn
premise iscause of actionfor the assertedmeans that the

theory appliednegligencegeneral indirecttoinnot found
psychic injury such, this canas becausebut foreseeable

relationships.many Rather, as shownin other closeoccur
premiseby II, must bePart thediscussed inthe cases

specificallypartssought dealthatthe state’s lawin those of
family relationships.injuries towith

personsnegligentprerequisite thetaxicab license was towardinsurance a for a
ordinance, potentiallyprotected byprimarily i.e.that thoseintended to be

primarilyresponsibility,dependent upon toward thenotthe licensee’s financial
licensee.

appearpotentiallypredictable would as.affected childrenWhile the existence of
analysis, policy”premise liability negligence cites it as“sociala in conventionalof

Co.,Transp.liability expensive,argument see Russell v. Salemis tooan that
J.,863, Mosk,Airlines, supra,supra, quoted P2d at andin v. American 563Borer

Borer,dissenting in 563 P2d at 868-69.

22 2,Love, supra n. L J at 620-23.See 51 Ind
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injuries familyIV. Tortious to relationships.
the analogiesSeveral of from which other courts

arguments againsthave drawn for or a child’s tort claim for
psychic negligentharm from the disablement a parentof
are inopen Oregon.themselves issues

parent’sOf the custodial action for the of ainjury
child, 30.010, this courtORS has said that the statute
preserved parent’s injurythe common law action for such

by estate;23independent of an action the child or the child’s
parentbut the court has not decided whether the has a

claim a injury,for emotional distress from child’s nonfatal
deaths,perhaps because almost all the decisions involved

recovery damagesfor which of such was excluded until
parent’s support1973. The action therefore does not lend to

part appliessuch a claim on the of a child. The same to
recovery for emotional observing physicaltrauma from a

a of theinjury family, opento member another issue in this
Similarly, Oregon precedentstate. there is no on a child’s

a parent’saction for alienation of affection.24

injuries family relationshipsOther to have had
legislative perhaps might provide prin-recent attention and

ciples liabilityfor coherent view of the civil inone role of
protecting relationships. provessuch This not to be so.

alienationspouses,As between both the action for
of affection and that for loss of consortium as actionsbegan

onlyavailable to the husband. This court held that
the a allowed herremovingact wife’s civil disabilities

affection,to sue for alienation of her husband’s but
extend the a ofthat the same act did not to wife cause

23ORS 30.010:

“(1) parent custody mayhavingA an actionof his or her child maintain
injury thefor the of child.

“(2) parent may onlydamagesA her childrecover for the death of his or
under ORS 30.020.”

Co., 4, 9-11, (1903); Whang Hong,Schleiger aSee v. N. Terminal 43 Or 72 P 324
125, 135, (1955), groundson other Naber v.206 Or 290 P2d 185 overruled

309, (1976); Puis, 317, 320,Thompson, 274 P2d v. Du 378Or 546 467 233 OrWolff
(1963); Ward, 85, 96-99, (1970).P2d Escobedo v. 255 Or 464 P2d 698707

24 Note, RightSee Tort —Parent and Children to Sue Alienationof forChild —
(1946).Affections, LParent’s 26 Or Rev 63of
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The courtloss of the husband’s consortium.25action for
affections differed fromthat alienation ofexplainedlater

and onebeingin an intentional tortloss of consortium
consequencedirectly upon the wife” rather than a“inflicted

injuryof to another.26

was soonThe action for loss of consortium
1941, ch 228. Thebyextended to the wife statute. Or Laws

spouses,the notequalityevident concern was with between
times,with the the In more recentprinciple of tort itself.

however, equality respectwith to alienation of affections
provided bywas not this claim available to wivesmaking
by ofabolishing altogether, alongbut it with the tort

1975, legisla-criminal conversation. Or Laws ch 562.27The
historytive despitemakes clear that their intentional char-

injuredacter and the emotional harm to theresulting
spouse, family relationshipthese actions for invasion of the

by marriage,were outmoded views ofchangingconsidered
divorce, relations, inrepealand sexual as reflected in the

adultery and of no-against1971 of criminal laws enactment
given questionfault divorce laws. No attention was to the

or, so,whether had if retain an action forchildren should
deprivation parent’s historyof a affection. this doesAgain,

asupport negligence psychic injurynot lend to claim for
parent’s society companionshipfrom a basedloss of and

specifically family relationship,on the as distinct from
relationships dependence.other of close emotional

directly pointin the inclusion of theMost is
a insociety companionshipsurvivor’s loss of decedent’s and

25 1880, 6, 1:§Or Laws at

impose recognize upon“All laws which civil disabilities a wife which areor
husband, hereby repealed;imposed recognized existing the arenot or as as to

Provided, uponrightthat this Act shall not confer the to vote or hold office
law; any unjust usurpationexcept provided bythe as is and forwife otherwise

appealproperty rights, right inthe same to herof her or natural she shall have
alone, redress,equity husbandto the for that theown name courts of law or

has.”

Keen, 362, 364, (1907); Ry.,v. L. & P.Keen v. 49 90 P 147 Kosciolek PortlandOr
Co., 517, 522, (1916).160 P 13281 Or

26 (1931).Ry., 341, 344, 351, 2 P2dSheard v. Or. Elec. 137 Or 916
27ORS 30.840:

of affections.”“There shall be no civil cause of action for alienation

ORS 30.850:

criminal conversation.”“There shall be no civil cause of action for
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above,As statedwrongfulfor death.statutory actionthe
Americanin Borer v.majoritythegavealsoparallelthis

Weber, supra,v.Airlines, Bergerdissent inand thesupra,
by the Californiaare not convinceddifficulty. Wethe most

thedeath action onwrongfulthedistinction ofcourt’s
injury, itson a nonfatalthat, an action basedunlikeground

escape thenotthat the tortfeasorobjectmain is to assure
is the observationliability. pointMore ineffect ofdeterrent

wrongful death lawthat thedissentersMichiganof the
a decedent’sof others besideslossesrecognizes intangible

threat-scope of the lawbecause thischildren, not so much
dis-from nonfatalrecovery such lossesextend forens to

that thepremisetheablements, it undercutsbut because
psychicchild’sfor minorspeciala concernexpresseslaw

parents.on itsdependence

actwrongful death1972, history Oregon’sofIn the
Tongue’sinwere reviewed Justiceunder itand decisions

Corp.,Motorsin v. Generalthe Court Coheenopinion for
Ward,(1972). Escobedo v.145, P2d 223 See alsoOr 502263

summary, originalthe23, at 97-99. Inn. 255 Orsupra
Deadythe CodeAct enacted inCampbell’sLordversion of

a decedent toofpersonal representativetheof 1862 allowed
decedent,death of thewrongfulthedamagesrecover for
act madeestate. Thethe benefit of thelimited to for$5000

family or otherdecedent’sfor thespecial provisionno
no “solatium”interpreted to allowand it wasdependents,

loss toonly pecuniaryforbutanguishandgrieffor their
theprovide thatchanged in 1939 toThis wasthe estate.28
thethe benefit ofwould act “forrepresentativepersonal

wereonly if thereanddependents,”andwidow or widower
estate, the economicbutbenefit of thethese for thenone of

1939,Laws chOrrecovery changed.was notof thepremise
remove thein 1967 towas amendedagainThe act466.

(then $25,000) and torecoverymaximumlimitation on the
compensa-fairandin terms of reasonabledamagesspecify

loss, any, spouse,to theifpecuniaryactualtion for the
Goheen,544;1967, seechOr Lawsor estate.dependents,

at263 Or 168-171.supra

28 (1892),457, following450,Ry., P 49721 28Line Orv. Or. ShortCarlson
1880).(DRy., Sawyer 262 OrDeady’s opinion & 6Judge in v. Or. Cal.Holmesown
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legislatureFollowing furtherGoheen, 1973the
damages in anspecification allowableoftheamended

Seewrongful ch 718.Laws 1973death, Orforaction
Develop-Oregon:Wrongful NewinActionsDeathComment,

(1974). provisions 1973of theTwoments, L J 217Will10
provisionpresent issue. Oneto therelevantarestatute

spouse,bydamagesexpanded decedent’stherecoverablethe
damagesparents loss of the“forto includeandchildren

ORSsociety, companionship of the decedent.”servicesand
apportionment30.020(2)(d).29 provided oftheforAnother

beneficiary’saccordingdamages ORSloss.to eachthese
recognizeslegislationIndisputably this30.040, ORS 30.050.

family his orperson’s fromsuffers moreimmediatethat a
merely pecuniaryuntimely doesloss. Whatthandeathher

for arecognition actioncause offor the child’smeanthis
parent’s disablement?nonfatal

by self-evident.The answer is no meanscorrect
development byimplicationsThe drawn from the historical

by Judgedissent and Roberts in thethe Chief Justice’s
majorityAppeals are A of theCourt of tenable conclusions.

Court, however, has concluded that the amendments to the
generalwrongful death statute do not demonstrate a more

liabilityexception negligence for onefrom the limits on
person’s injury to another.loss from

legislative history wrongful1973 deathThe of the
opposedhelp.legislation amendments wereoffers some The

testimony groundsthe that the emotionalin committee on
bycompanionship compensatedinjury of lost cannot be

money compensation lead to increasedand that such would
legislature’s rejec-litigation higher Theand insurance costs.

rejectionobjections supports ofourtion of these

29 30.020(2) (d):ORS

“(2) maydamages in anunder this section be awardedIn an action
amount which:

“(d) reasonably compensates spouse,Justly, fairly the decedent’sand
society, compan-parents pecuniary loss of thefor loss and forchildren and

ionship . .”decedent. .and services of the

punitive damages wrongfulprovisions inalso made forThe 1973 amendments
30.020(2)(e), any separate recovery by parentcases, offsetting aanddeath ORS for

30.010(2).services, ORSfor loss of a deceased child’s
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the same arguments by presentmade the defendants and in
Airlines, hand,Borer v. American supra. On the other the

legislative history also objectmakes clear that the of the
legislation was to correct in theshortcomings existing
measure of for andamages action,established cause of not

recognizeto a new prescriptionone. The of “actual pecuni­
ary loss,” if strictly applied, preclude anyoften would
recovery death,for wrongful particularly thewhen decedent

verywas young person.or old or a sponsordisabled The of
the opinion1973 amendments cited the sug­in Goheen to
gest that juries nevertheless would nonpecuniarytake ele­

consideration,ments into “whyso putnot them in the
statute and be frank jury.”30with the

The legislature proceeded to adjustmentmake that
in the familiar action for deathwrongful without further
reexamining either the contemporaryhistorical or the basis
for that action. The tortfeasor’s liability to the survivors of
a question.deceased victim was not in Although the emo­
tional impact “society,of the lost companionship and serv­

resultingices” from a nonfatal disablement is similar to
recognized death,that now in wrongfulrecoveries for and

may severe,lastingeven be more and it need not follow
from this alone that a liabilitydefendant’s is the same. The

maylaw liability case,treat for death acausing specialas in
compensation necessarily beyondwhich extends the ordi­

nary restitution to the immediately injured person. Perhaps
that distinction between the often fortuitous death or sur­
vival of the injured person deserves reexamination when the
focus is moved to the consequential persons.31harm to third
But the single to the 1973analogy amendments of the

30Minutes, 3, 1973)Judiciary, (MayLegHouse Committee on Or 1973 Sess at
5.

31In other contexts this court has described as anomalous a distinction in
liability Clinic, 258,injuries.for fatal or nonfatal See Libbee v. Permanente 268 Or
266, (1974), Whang Hong, supra518 P2d 636 v. n. 23.

allowing longshoreman’s recoveryIn damagesa wife to for loss of her
law,“society” general Supremehusband’s under maritime the Court of the United

States commented:

body law,single judge-formulated apparent“Within this of there is no
injuries authorizingreason to differentiate between fatal and nonfatal in

recovery damages society. vitality long-the of for loss of The of the
logically accepted principleshoreman is irrelevant once we have the that



567

amongwrongful to show thatact does not sufficedeath
persons, a cause action forhave ofsuch children nowthird

depriveinjuries athem offrom thatsuch harm nonfatal
society companionship.parent’s and

Equal protection.V.

argues himthe law entitlePlaintiff also that must
denyingdamages injury him afor in to avoidto his order

contraryequalprivilege tocitizens,on terms with other
equalOregon Constitution,I, the or thearticle section 20 of

contraryprotection amendm­the the federal 14thlaws,of to
distinctions, the childent.32 He attacks two one between

parent’sparent,a loss ofof dead who recovers for the
parent,society, not,and the child a who doesof disabled

spouse person, whothe other between the of a disabled
person’s child,consortium, whorecovers for loss of and that

may actuallyquestioneddoes not. It whether these arebe
people, I,of at least as that word is used in article“classes”

maychildren,As lose asection 20.33 between two either
parent death,disablement or to first to followedto or one
by parentsother, as children leave thethe indeed lose who
family legislature providedother forfor reasons. When the

wrongfuldamages action,the in itfor child’s loss a death
by per­distinguish hominem,did not between children ad

bycharacteristics,sonal or social illustrated laws dis­as
criminating against of havechildren born out wedlock that

by spouse societyinjury longshoreman’s bea loss of shouldsuffered from
proved.”compensable, when

Alvez, 274, 281, 284, 291,Export Lines v. 446 US L Ed 2d 100 S CtAmerican 64
(1980).1673

32 Const, I, §artOr 20:

anypassed granting citizen citizenslaw shall to or class of“No be
terms,immunities, which, belongupon equallyprivileges, shall notor the same

to citizens.”all

Const, XIV, §amend 1:US

any jurisdiction equaldeny person. . within its the“No State shall . to
protection of the laws.”

I, literally (“NolegislationAlthough shallis to lawarticle section 20 addressed
...”), partpassed principle of theno of this would remain abe rule violative

XVIII, §in this Or art 7.common law state. Const

33 Clark, (1981).231, 240, claim291 Plaintiff does notv. Or 630 P2d 810State
individual,against Oras an see 291 at 237-239.discrimination himself



568

been found to themdeny equal protection.34 The distinction
not ofamong scopeis kinds children but between ofthe

liabilitydefendants’ for fatal as non-causing distinct from
injuriesfatal to the ofimmediate victims their negligence.

The rules that allow a of injuredcause action to an
person’s spouse not to can plausiblybut a child more be

byas a personaldescribed distinction or social characteris­
At least be iftics. it could so described the law purported to

deny otherwise merelyidentical claims to a child reasonby
age relationship,of or although the classification notwould

necessarily I, majority,violate article section 20. The age of
course, legalof is a criterion for many privileges immu­or

nities; indeed, plaintiffit is the argues makingwho for this
the distinction between identical of chil­otherwise claims
dren who have the ofsociety companionshiplost and a

parent.35disabled But the law constitutionally obligedis not
spousal parentto treat the and thatrelationship between

child as The equal­and identical. notion that constitutional
inity bytort must be the ofjudgedlaw sole test the

plaintiffs rejectedharm was this court that awhen held
in anguest greaterautomobile could be held to proving

bynegligence guest,the driver than one who is not a or a
guest injured analysisin a different The in thatsetting.36

decision onprimarily equal protec­1974 was based federal
concepts, no moretion and recent decision of the United

Supreme has been to us arequiringStates Court cited as
presentdifferent result in the case.

VI. Conclusion.
recapitulate: complaintTo Plaintiff’s claims

damages injuries resulting incapacitationfor from the of his
by defendants’ While of thenegligence.mother some

topleaded consequences plaintiff might be described as
economic, his in onemphasis this court is the loss of his

societymother’s and companionship.

34Levy Louisiana, 68, 1509, (1968).v. US 88 20 L Ed 2d391 S Ct 436

35 I, 10,Similarly, question guaranteesthe under §Or Const art which a
“remedy by injury person, property,lawdue course of for done or[to one’s]
reputation,” recognized rights,havingis not .whether a minor child is to butbe as

special damages personrightsit has as a minorwhether child to that an older
not have.would

36 Limbocker, 252, (1974).Duerst v. 269 Or 99525 P2d
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mightencompassed pleadinginjury within thatThe
ineligibleproved It is not forto be real and severe.bewell

merelydamagesrecovery compensatory pecuniaryofthe
psychicinjury and ratheris to emotionalthe itselfbecause

injuryphysical interests, suchor for toeconomicthan to
well-being compen-personality isof and emotionalinterests
present holdingThe doesother contexts.in varioussable

desirability compensationjudge as aof such matterthenot
policy.of

injury, however, thePlaintiffs does not result from
negligent ahimself as conse­treatment of butdefendants’

mayquence negligent hisof their treatment of mother. He
reasonably expectto shouldable show that defendantsbe

theyconsequential injury a if kindto child caused thethis
complaint allegesinjury young that the here.to a womanof

plaintiffs ordinarily negli­to is thatThe obstacle action
onlyliability givesgence legal anas source of rise toa

immediatelyobligation compensate person injured,to the
consequenceanyone predictablynot who suffers loss in of

consequentialinjury, liability person’sunless for thatthat
foreseeability.legalaloss has source besides its

points generalexceptionsto to rule inPlaintiff this
familyconsequential injuryfor tothree actions members:

parent’s injury spouse’schild,The action for to a the action
wrongfulconsortium, asloss of and the death actionfor

parentrecently expanded spouse, child,a toto entitle or
society, companionship,damages offor loss a decedent’s

analogues implyargument aThe that theseand services.
familydamagesconsequentialfor within closedifferent rule

presented, provedrelationships it hashas been well and
perhaps distinguishablepersuasive someto courts with

foregoingprecedents. The reviewand common lawstatutes
Oregon, however,in does notof these different actions

supportthey acumulated tothat can beconvince us
liability dependent negligentgeneral fortoward children

Finally,parents.injury the state andwe hold thatto their
preclude ofdifferent treatmentdo notfederal constitutions

byinjuries represented these claims.the

Appeals is affirmed.ofdecision of the CourtThe
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TANZER, J., concurring.

I generally,concur but add these few words of
qualification.

majorityThe reasons that the anticipated effect of
our holding on insurance rates is immaterial to our decision

I Iagree.and do not wish to understood, however,be as
holding that economic realities relevant to assignment of
risk are never relevant in making policy judgments as

Head,discussed in Ore-Ida Foods v. 909,Indian 290 Or 627
(1981).P2d 469

Also, I am hesitant to create judicially an entitle-
ment as unpredictable, formless and limitless compensa-as
tion of children for psychic losses due to injurynonfatal to

parents.their courts,Unlike the legislaturethe has the
power onlyto create not new bases recoveryfor but also
appropriate procedures to account for all affected interests.

legislatureThe did so with the current wrongful death
statutes, for example. Thus,ORS 30.020. I do not neces-
sarily reject the Iowa approach; rather I recognize that
practical limits sometimes judicialrender power an unsuit-
able recognitionmeans for the of new recovery.theories of

Carson, JJ.,Campbell joinand opinion.in this

LENT, J., dissenting.C.

statedplaintiffI because I believe hasdissent
to a claim. ORCP 21A. Iultimate facts sufficient constitute

desire, however, the discus-trulyto excellentacknowledge
opinion partsof insofar asby majoritysion the author the

Indeed, disputeI find little to inI, and III are concerned.II
of the 1973opinion preceding the discussionmajoritythe

deathdamagesto the action for foramendmentslegislative
of It thewrongfulfrom the act another. is withresulting

565, P2d atof 293 Or at 652opinion, commencingrest the
of themy diverge from those330, that I find that views

conclusion,my contrary I desire tocoming tomajority. In
majorityof theof the authoracknowledge the assistance

oralshaping myin remarks. Both in conferenceopinion
content,of and he has beensuggestionin written formand

holdingaid in the I wouldexpressingof invaluable to me
reach.
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majority opinion, legislatureAs noted in the the in
familythat therecognized1973 loss the immediate suffers

beyondfrom the death of a member is andsomething above
“mere” pecuniary loss and fashioned the measure of recov-

Adamski,ery 1,Seeaccordingly. also Prauss v. 195 Or
23-24, (1952),244 P2d recog-598 in which this court had

twenty yearsnized some earlier a like concept:
“Furthermore, opinionwe are of the that the words

loss’,‘pecuniary applied damages byas to the suffered
mother,beneficiaries of a deceased wife and mean some-

thing money money’smore than the earningactual of or
supportworth or contributions theto of the beneficiaries at

death,or before the date of the where there was a reason-
expectation pecuniaryable of benefit from the continuance

onlyof the life. It consists not of the loss of financial
assistance which might reasonablythe beneficiaries be
expected to have received from the deceased had her career

by defendant,not been shortened the act of but also the
things pecuniary worth,loss of other which have a such as

the loss of a physical,mother’s care and attention to the
moral, children,and educational welfare of her and a
husband’s loss of her inservices the household.”

The measure of damages legislativelythus recog-
nized was apportioned according to each beneficiary’s loss.
Clearly, the 1973 legislation reaffirmed and extended lia-
bility for ordinary negligence personsto whose loss is an
“indirect” “secondary”or consequence of immediate injury
to another. If such extended, consequential liability were
deemed a departure from principle and an anachronistic
anomaly in negligence law, the attention given subjectthe
in provided1973 an occasion to reconsider it. legisla-The
ture and citizens concerned with tort liability had the
opportunity to reexamine whether recovery of damages for
wrongful death was properly premised on a tortfeasor’s
liability decedent,to the represented by estate,his for the
destruction of the decedent’s own future,economic or
whether premisethe was compensation for the consequen-
tial losses of his surviving family, or perhaps both.

Neither the legislature nor witnesses questioned
the propriety of consequential liability to members of the

family. fact,victim’s immediate legislatureIn the extended
liabilitythis to nonpecuniary,include emotional losses that
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ownway could be a substitute for the victim’sin no
opposedThe amendments were in committeeloss.economic

the the emotional of losttestimony grounds injuryon that
money and thatcompensated bycannot becompanionship

andcompensation litigationwould lead to increasedsuch
costs, bymade thevery argumentsinsurance thehigher

court inaccepted bydefendants and the Californiapresent
441,Airlines, Inc., 563 P2dv. American 19 Cal 3dBorer

(1977). these858, Rptr rejectedCal The legislature138 302
societyliability nonpecuniary loss ofobjections to for the

child.companionship spouse, parent,and of a or

course, legislaturemean that theOf this does not
liability injuriesnonfatalimplicitly parallelenacted a when

statedinitial victim are losses on thecorrespondingto the
limita-shows, however,It that the usualfamily members.

v.in Foodsnegligence liability recognizedtion of Ore-Ida
Head, 909, (1981), not an290 Or 627 P2d 469 isIndian

way ofalwaysIt not stand in theprinciple.ironclad does
itsliability injuryinflicted based onordinary negligentlyfor

a in narrow areaforeseeability. principleIt has not been the
therelationships. That much is true offamilyof immediate

30.010, as well asparent’s action under ORSlong existing
consortium, elsefor loss of whateverspouse’sof the action

legislatureclaim. Thepresentthem from thedistinguishes
action instead of extend-repealedhave the husband’smight

1941, mightin as it have reconsideredjustit to the wifeing
claims infamily consequentialmember’sthe individual

liability to immediate victims were1973, if the limitation of
Obviouslylaw.negligenceofoverriding principleanthought

toyieldedit hasthought so. Sometimesit has not been
by a tortsufferedconsequential injuryforcompensation

parent, or child.spouse,victim’s

ordinary negli-anplaintiff pleadedhaspresentThe
the ofmay beyond scopeas it lieexcept insofarclaimgence

a thirdinjuryfrom toliability by resultingnegligence
for loss ofmother, by damagesclaimingandperson, his

whyThe has discussedcompanionship. majorityandsociety
retainingobstacle. Ininsuperableis not anthe first of these

reviewed, didlegislaturethere thethe claimsexpandingand
Its abolition of actionsanomalies.merelynot retain historic

it will deal withshows thatalienation of affectionfor
Rather, thefamilyin law.anachronismsperceived
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compensationexpandlegislature’s forretain andchoice to
injuredfamily tort victimto anclosestmembersthose

assumptionsimplicit that alsoand valuessocialechoes
law.of the commonform much

highlyassumptionsimplicit in thesereflectedThe
compensatingjustice ofnot concern thetorts doselective

Theyinjuryconsequential to all whodo not extendas such.
injurygenuine in thematerial or emotionalin fact suffer

Theysociety.support doorvictim’sloss of the immediate
every Rather, therelative. whatto closenot even extend

history the value thatthese torts reflects istreatment ofof
specificallycontinuouslylong to thebeen attachedandhas

spouses1family relationships and betweenmarriedbetween
recoverypremiseparents in tort wasThe ofand children.
assumptions arisingdependency in fact butnot emotional

relationships, though,specific course, a recov-offrom these
ery depend case.on the facts in the individualwould

liabilitynegligence to theThe barrier that limits
byrecoveryinitially injured prevents othersandvictim

foreseeably injured consequence, Foods,in Ore-Idaas a as
govern the nature of thetherefore does not here. Nor does

recovery.compensationthe child seeks barharm for which
majority acknowledges, recov-this court has allowedAs the

ery ordinary negligence for various kinds ofbased on
unaccompanied by physicalpsychic harm,or emotional

legallyinjury, negligentthe defendant invaded somewhen
protected plaintiff separate from the infliction ofinterest of

injurypsychic a childemotional itself. As betweenthe or
custodyvery concept legalparent, the ofand its custodial

expresses obligations and intereststhe set of mutual
byimposed protected in theThe child’s interestand law.2

1 279, (1925) (noMcTeigh, P common lawSee Huard v. 113 Or 232 658
Gonzalez, 393,Appmarriage Oregon), 602 P2d 1132in Ore-Ida Foods v. 43 Orcf.

(1979), (1980) (no recoverywrongful under ORSrev den 288 Or 335 death
30.020(1) cohabitant).unmarriedfor

2See, (mutuale.g., support), 163.555duties of ORS 163.535-ORSORS 109.010
(criminal abandonment, nonsupport).neglect,child

(1978),Wahl, 705, recognized child’stheBurnette v. 284 Or 588 P2d 1105
710,“parental nurturing,”legal concluded that intentional284 Or at butclaim to

damage againstparental provide give ana actionit did not rise tofailure to
theory providedparent, legislature remediesoffending had otheron the that the
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relationship custodyof and accompanyingits rights surely
than parentis no less that of the supportwhich was held to

negligence McEvoy Helikson, 781,a claim in v. 277 Or 562
(1977).P2d 540

It cannot consequentialbe said that the injury to
plaintiff beyondthis was injuriesthe class of foreseeable as

mattera of law. This negligenceis not a case of toward one
many victims,of unknown potential such as a collision with

a vehicle carrying an driver orpassenger,unknown or
liability for unsafe premises, foreseeabilitybusiness where
might be reduced to an issue of mere statistics. Here we

onlydeal liabilitywith in a relationship professionalof
responsibility for the patient, yearhealth of a known a 25
old woman. A factfinder could well conclude that defen-
dants should have patientforeseen that such a would be
likely to have children,one or indeedmore minor if not
that defendants knew that she did. The issue of fore-
seeability oneis for ondetermination the evidence adduced

Co.,at trial. Stewart v. Plywood 603,Or 469255Jefferson
(1970).P2d 783

reasons,For these I plaintiffwould hold has
pleaded a claim under the ordinary liabilityof forprinciples

foreseeablyinjury resulting from defendants’ negligence.

case,parental alleged injury anyfor failure. In this the is due thenot to default on
part parent by party.of the is caused abut third It cannot be said that such

custodychange parental rightsremedies as of or termination of and intervention
by public agencies legislative liability partyare substitutes for the of a third who
tortiously disrupts parental relationship.the


