
785

prior disciplinarymitigatingthe factors of lack ofjurisdiction doingwhere so violatesin a
record, cooperation disciplinary proceed-inlegal profession in thatregulations of the

8.4(c) (a monetary damageings, and little or no tolawyer shall notjurisdiction); R.P.C.
vendor).dishonesty,involvingengage in conduct

fraud, misrepresentation); anddeceit or
8.4(h) (a lawyer engagenot inshallR.P.C. Ill

adversely on the law-conduct that reflects
hereby Perry WayneIt is ordered thatlaw).yer’s practicefitness to

publiclyNewman censured. It is furtherbe
respondent paythat the the ofordered costsII

proceeding in ofthis the amount to$48.21
inquiry panel approvedThe the conditional Committee,Supremethe Court Grievance

admission, including the recommendation of a Street, 920-S, Denver,600 17th Suite Colora-
public Under the ABA Standardscensure. 80202, thirty daysdo within after the an-(1991Imposing Lawyer Sanctions &for opinion.nouncement of this

aggravatingin absence of orSupp.1992), the
circumstances,mitigating public censure is

generally lawyer“when a know-warranted
ingly engages in ... conduct that involves

fraud, deceit,dishonesty, misrepresenta-or
adversely on the law-tion and that reflects

yer’s practiceto law.” ABA Stan-fitness
hand, “[sjuspensiondards 5.13. On the other

lawyergenerally appropriate when ais FARM MUTUAL AUTOMOBILESTATE
knowingly engages in conduct that is a viola- COMPANY,INSURANCE an Illinois

duty professional,tion of a owed as a and Petitioner,Corporation,
client,injuryinjury potentialor to acauses

v.legal system.”public,the or the Id. at 7.2.
TracyStephanie McMILLAN andparties stipulated presenceThe have to the

McMillan, Respondents.D.following aggravating pat-factors: aof the
misconduct, 9.22(e); multipleof id. attern No. 94SC714.

offenses, 9.22(d); vulnerabilityid. at and of
Colorado,Supreme ofCourt9.22(h).victim, mitigation,at In thethe id.

En Banc.respondent previous disciplinaryhas no his-
9.32(a);tory, timelyid. at he has made a 28,Oct. 1996.rectify consequencesgood faith effort to the

by reactivating his licenseof the misconduct
Colorado, 9.32(d);practiceto law in id. at

toand he has made full and free disclosure
disciplinary cooperat-and hasthe authorities

9.32(e).proceedings,in ated the id.

style respondent’sThe offensive of the let-
ters, misrepresentationsas the con-as well

therein, the court. Neverthe-tained concern
above,less, given mitigating factors wethe

acceptto the conditionalhave determined
inquiry panel’sthe recommen-admission and

People v.publicdation of a censure. See
(Colo.1098,Fitzgibbons, 909 P.2d 1104-05

1996) (public attorney appro-wascensure of
lawyer’s requestingpriate for misconduct in

falsify report filingand ofthat vendor credit
vendor,against lightin offrivolous libel suit



786



787

case, trial court notthe did abuse its discre­
60(b)(5) grantedtion under C.R.C.P. when it

plaintiffs’ motion for relief from its earlier
Moreover,judgment. because the result be­

low is not inconsistent with our decision in
Cung La v. FarmState Automobile Insur­

Co., (Colo.1992),P.2d 1007ance 830 and be­
bycause we find the term “caused accident”
policyFarmunder the State insurance to be

ambiguous and thus construe it in favor of
insured, i.e., protectthe to the insured from

others, negligentthe acts of both and inten­
tional, questionwe also answer the second in

negative. Accordingly,the we affirm the
judgment appeals.of the court of

I

A

disputeThe facts of this ease are not in
pleadingsand are derived from the and the

grantingtrial order the McMillans’court’s
Ross-Shannon, R. Rod-Rodman & John summary Duringjudgment.motion for the

Denver,man, Murphy,L. for Petition-David 30, 1989,evening September Stephanieof
er. drivingMcMillan was herself and her hus-

band, McMillan,Tracy attendinghome afterP.C.,Long Long, Long,Martin E. Den-&
home,wedding. Ena route to their thever, Respondents.for

McMillans had an altercation with the driver
vehicle, Lacey.of another Dimitri Marc TheOpiniondelivered the ofJustice SCOTT
began Lacey tailgat-startedaltercation whenthe Court.

ing flashingthe McMillans and his head-grantingPursuant to our order certiorari
lights. response, StephanieIn McMillanFarm,in Mutual Automobile Insur­State

brakes,pumpeddown and her at-slowed(Colo.­McMillan,ance Co. v. 900 P.2d 1243
unsuccessfully get Laceyto to drivetemptingApp.1994), questions:decide twowe must

they stop-approachedaround her car. As a
appeals in1. Whether the court of erred Lacey alongsidelight, pulled the McMillans’

60(b)(5) mayconcluding that C.R.C.P passenger in his carcar and he and the
obtainingbe used as a mechanism for exchanged Tracy McMillan. Thewords with

judgmenta final due to arelief from Stephaniethen ended andverbal altercation
precedent;change in case law and away. LaceyproceededMcMillan to drive

inappeals2. the court of erredWhether along-pulledand laterchased the McMillans
concluding gunshot injuriesthat sus- aimed,ear, and fired a shot from aside their

duringtained a traffic altercation were handgun into ear. Aftersemi-automatic the
and, therefore,by accident”“caused car, Lacey again, thispassing their fired time

subject motorist cover-to uninsured andshooting through the front windshield
age. in mouth.striking Stephanie McMillan the

result,negative Stephaniea McMillan suffered ser-questionanswer the first in the AsWe
Laceyinjuries byappeals ious due to the bullet firedagreebecause we with the court of

that, driving vehicle.1 There was noprocedural record of this while hisunder the

McMillans,1991,1, separate proceeding, harmful contact with thein a a ed to make1. On March
McMillan, firingStephanie byjudgment against Lacey. particular, fromIn indefault was entered

case, handgunLacey intend- his vehicle a .32 caliber semi-automaticthat the trial court found that
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28, 1991,collision or other contact between the two On March trial courtthe entered
reserving rulingvehicles. an order its on State Farm’s

summary judgmentmotion for until after the
B appealscourt of decided State Farm Auto­

La,Cungmobile Insurance Co. v. 819 P.2dun-The McMillans were named insureds
(Colo.App.1991).4537 The trial court stated:In-der their State Farm Mutual Automobile

Farm) “It has(State come to the court’s attention that apolicy.Companysurance Un-
very arguedease with similar issues waspolicy,der the terms of that State Farm

25,Appeals [Februarybefore the Court of onpromised pay bodilyto the McMillans for
Therefore, the court willinjury by 1991]. wait to rulecaused the driver of an uninsured

vehicle, appellateon this issue to see if theprovided injury courtmotor the was
provides anyby guidance on how toarising opera-“caused accident out of handle thisthe

... of an matter.”5tion or use uninsured motor vehi-
cle.”

4, 1991,AprilOn State Farm submitted to
Stephanie pay-McMillan filed claims for copy appeals’the trial court a of the court of

policyment under both her State Farm and La, 28,opinion Cungin dated March 1991.
Lacey’s vehicle,policy insuring policythe a filing,In Cungits State Farm thatasserted

by Companyissued Farmers Insurance controlling authorityLa “is for the atcase(Farmers). claims,Farmers denied her as- 15, 1991,Maybar.” The trial court’s order
serting Lacey’s shootingthat act of at the anticipated, Cung“[a]sstated the case of La
McMillans was intentional and therefore ex- byannounced ... the Colorado Court of

coverage policy.cluded from under its Ste- Appeals, La,dispositive. Cungis Under [thephanie sought recoveryMcMillan thus under injuriesMcMillans’] did not out‘arise of the
provisionsthe uninsured driver of her State ”operation Thus,use or of a motor vehicle.’policy.Farm

solely appeals’based on the court of decision
Farm, assuming policyState that its did La,Cungin grantedthe trial court State

claims, declaratorynot cover such filed this summary judgment.Farm’s motion for
judgment namingaction the McMillans as

However,appeal.The McMillans did notseekingdefendants and a determination that
La,in Cung party-insureds soughtthe re-obligation paymentsit owed no to make to

view of appeals’ judgmentthe court ofStephanie gunshot injuriesMcMillan for andsus­
grantedwe Althoughcertiorari in thatduringtained the traffic case.altercation.2 After

they appeal,did not file ancomplaint,the McMillans answered the the McMillansState
summaryFarm filed ajudgment, informingfiled a motion for notice with the trial court it

claiming shooting and Farm grantedthe did not arise out State that we hadof the certio-
maintenance,operation, Cungrari in objector use of a motor La. State Farm did not

vehicle and therefore was not respondcovered under or otherwise to the McMillans’ no-
policy.3the terms of the Cungtice of our consideration of La.

Stephanie by arising operation,in the direction of McMillan while she accident out the mainte-of
drivingwas her car. nance or use an uninsured motor vehicle.”of

added.)(Emphasis
complaint2. The McMillans answered the and

party Cungasserted counterclaims under the State CungFarm In- 4. State Farm was a in La. La
However,policy. duringsurance the coveragecourse of involved uninsured motorist for an in-

below,proceedings shooting,the the impressionMcMillans and State tentional a matter of first
Farm, by stipulation, except appellatedismissed all claims before our court.

obligat-those related to whether State Farm was
payments pursuant Althoughed to make to the uninsured 5. the record before us is unclear as to

provisions policy. Cung initially broughtmotorist of the McMillans' how La was to the court's
attention, during arguments respondentsoral in-

Farm, La,provision pro-3. State Farm’s uninsured motorist party Cungdicated that State aalso in
pertinent part: pay damages broughtvides in "We will the case to the trial court's attention. In

event,bodily injury legally any party objectedfor an insured is entitled to neither to the trial
collect upon Cung controllingfrom the owner or driver of an uninsured court’s reliance La as the

bodily injurymotor vehicle. The must be caused outcome of this case.
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1992,26, judg- App.1994).May appealsreversed the The court of concludedweOn
court,appeals Cungin La v. that “the trial and for thatof the court of matter thement

Co., 1007, parties, relyP.2dFarm Auto. Ins. 830 intended to on a correct state-State
(Colo.1992). 29,result,a on applicable Timing1008 As June ment of the law. alone

1992, Thus,a forthe McMillans filed motion relief dictated an incorrect result. it was
summary judgment, notifying the trial appropriatefrom that the trial court review its

appeals’ holdingof incourt that the court summary judgmentinitial andorder take
Cung opposedFarmLa was reversed. State appropriate action.” Id. at 1246. In addi-

tion,that motion. appealsthe court of concluded that be-
cause an accident should frombe viewed the12,1993, court, pursu-January the trialOn

insured, 1248,standpoint of the id. at Ste-60(b)(4) (5), granted theant to C.R.C.P. &
injuriesphanie byMcMillan’s were “causedjudgmentfor fromMcMillans’ motion relief

accident” and therefore covered under her15, 1991,May grant-its orderand set aside
policy. agree.FarmState Weing summary judgment for Farm. TheState

rulingcourt’s stated:
IIcourt, relying [Cung grantedLa]This on

Summary Judgment.Plaintiffs Motion for matter,preliminaryaAs we address the
AppealsThe of decision was re-Court ruling setting Maytrial court’s aside the 1991

by Supremeversed the Colorado Court on summary judgment order.
26, times,May Respondent1992. At all

60(b) provides judg-C.R.C.P. fromreliefkept this court informed and advised as to
ment under certain Theconditions. RuleLa,Cungthe status of which the Court
provides part:in relevantdispositive of Motiondetermined was the

JudgmentRule 60. Relief from or Or-Summary Judgment.for
der

response,In Farm a motionState filed to
declaratorypetitionamend its for relief to

(b) Mistakes; Inadvertence; Surprise;allegation Stephanieinclude an that McMil-
Neglect; Fraud; etc.Excusable On mo-lan was not entitled to uninsured motorist

just,upontion and such terms as are theinjuriesbenefits because her “were not
may partycourt relieve a ... from a finalbycaused an accident” under the terms of

judgment following... for the reasons:policy.6 Despitethe State Farm the McMil-
(4) satisfied,judgment... the has beenopposition, grantedtriallans’ the court State

released, discharged, prior judg-or or aFarm’s motion. After State Farm’s amend-
uponment which it is based has beencomplaint, partiesof both filedment its cross

vacated,reversed or otherwise or it is nosummary judgmentmotions for based on the
longer equitable judgmentthat shouldtheFarm,allegation. innew State its second

(5)prospective application; anyhave orsupplemental certificate and mo-disclosure
justifying op-other reason therelief fromsummary judgment, thattion for stated its
judgment.eration The motion shalltheofdeclaratory judgmentpetition for “arises out

time,be made within a reasonable and fordrive-by shooting” Stephanieof McMil-of a
(2)(1) and not more than sixreasonsjudgmentlan. The trial court entered in

order,judgment, pro-the ormonths afterandfavor of the McMillans ordered State
ceeding was entered or taken.Farm to make uninsured motorist benefit

added.)policy.payments (Emphasisunder the McMillans’

appeal, appealsOn the court of affirmed
Asetting judgmentthe trial court’s order aside

60(b) grantFarm. Farm Mut. Auto. Ins. The force of C.R.C.P. is tofor State State
(Colo.McMillan, 1243, judgmentv. 900 P.2d 1245 a trial court which has renderedCo.

provision pro- bodily injurymotor vehicle. The must be caused6. State Farm's uninsured motorist
pertinent pay damages by arising operation,part: "We out of the mainte-vides in will accident

legallybodily injury nance or use of an uninsured motor vehicle.”for an insured is entitled to
added.)(Emphasiscollect from the owner or driver of an uninsured
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and, States,ability appropriate, Klapprottif Inthe to reconsider v. United the Su-
preme simple English,Court noted thatsignificant “[i]nchange rulingto its “when new[a]

clause,languagethe of the ‘other reason’ formatter of fact or law arises which is extrinsic
except particularlyall reasons speci-[those]having presentedto it because of not been to

fied, power adequateinvests courts to en-CityE.B.the court.” Jones Constr. v. &
judgmentsable them to vacate whenever(Colo.Denver, 1009,County 717 P.2d 1013of

appropriate accomplish jus-action issuch toApp.1986).
601, 614-15, 384,tice.” 335 U.S. 69 S.Ct.

authority is found in the federalSimilar 390, 266, 942,modified,93 L.Ed. 336 U.S. 69
that,procedure, establishingcivilrules of 384, (1949);93S.Ct. L.Ed. 1099 see also

circumstances,appropriate changeunder a in Oil, 731 P.2d atCanton 694. Read too
case from arelevant law warrants relief fed- however,broadly, the “other reason” clause

eral trial court order under the federal ana- great uncertaintycould acreate deal of con-
60(b)(5),log to our Rule Fed.R.Civ.P. cerning validity judgments.the of Canton

60(b)(6).7 Oil,Lynch reason,Adams v. Merrill Pierce 731 P.2d at 694. For that we
(10thSmith, 696, narrowly interpretedhaveFenner & 888 F.2d 702 the clause to avoid

Cir.1989) (a unduly undercutting judgments, in-change by and havein relevant case law
onlysisted that it be reserved for “extraordi-Supremethe Court warrants relief under

nary circumstances” and “extreme situa-60(b)(6)); Co.,Fed.R.Civ.P. Pierce v. Cook &
Id.;tions.” Atlas Constr. Co. v. District(10th720, Cir.1975),518 F.2d 722-24 cert.

Court, 66, 69, 953,197 Colo. 589 P.2d 956denied, 1079, 866,423 96 47U.S. S.Ct.
(1979).(1976);L.Ed.2d 89 Assets Man­Professional

Bank, N.A.,agement, SquareInc. v. Penn 60(b)grant“The or denial of a C.R.C.P.
(W.D.Okla.1985).1418,F.Supp.616 1419-20 motion lies within the sound discretion of the

Wichita, 837, and,But Collins v. 254 F.2d 839 trial court absent abuse of that discre-cf.
(10th Cir.1958) tion,(change by appeal.”in will not belaw caused disturbed on E.B.

Constr., 1013-14;Supreme Jones 717 P.2d atCourt decision in in- Frontanother case
Hills,Range HylandPartners v. 706 P.2dvolving partiesdifferent is “not such an ex-

1279, (Colo.1985); Valley1281 Columbinetraordinary justifiescircumstance which such
Directors,Constr. Co. v. Board 626 P.2d60(b)(6)).relief1’under Fed.R.Civ.P. of

686, (Colo.1981);696 see also Mut.Pacific
60(b), counterpart“C.R.C.P. like its in the RepublicBank Corp.,Ins. Co. v. FirstLife

Procedure, ‘attemptsFederal Rules of Civil (5th Cir.1993) (Rule39,997 F.2d pro-49 60
properto astrike balance between the con- authorityvides judg-courts with to vacate

flicting principles litigationthat must be appropriatements whenever such action is to
brought justiceto an end and that should be McCord,accomplish justice); v. AlWilson” Corp.,done.’ Canton Oil 731 P.2d at 694 Inc., (10th1469, Cir.1988)858 F.2d 1478

Miller,(quoting Wright11 C. & A. Federal (appellate rulingreview of district court’s on
2851,§Practice and Procedure at 140 60(b)(6)a motion for relief under Rule onis

(1973)). balance,To achieve this the rule standard,an ofabuse discretion and absent
60(b)(5)provides in clause that trial courts discretion,such abuse of the district court’s

may judgment “anyset aside a for other disturbed);determination should not be
justifying operationreason the Co., (10th720,Pierce v. Cook & 518 F.2d 722relief from of

60(b)(5)judgment.” (emphasis Cir.1975)the (ruleC.R.C.P. liberallyshould be construed
added). generallySee 5 Robert M. Harda­ served);justicewhen substantial will be Ra­
way Hyatt,& K.Sheila Colorado Civil Rules Norwegian Agency,dack v. America Line
Annotated, (2d 1985). Inc., (2d Cir.1963) (Rule538,at 169-72 ed. 318 F.2d 542 60

60(b) 60(b)(1) (2)7. Federal Rule of Civil Procedure differs in limits underfor relief and in Colora-
60(b).respectssome minor from C.R.C.P. For judgment,do are not more than six months after

instance, "newlythe federal rule enumerates dis- whereas the federal rule limits relief to not more
relief,groundcovered evidence” as a for while year judgment.than one after See Canton Oil

reason,Colorado does not. thatFor the federal Court, 687,Corp. v. District 731 P.2d 694 n. 6
60(b)(6),court’s "other reason" clause is where- (Colo.1987).

60(b)(5). Also,as in Colorado it is the time
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agree“grand partiesof the law of the concurrent casethe district court a reservoir”gives
(3)justice particular dispositive; prejudicein apower to do is and there is no toequitable

case). party, may timelya trial courteither recon-
ruling previouslya insider issued a case

B determination, therefore,before it. Such a is
left to the sound discretion of the trial court.inextricablyinstant ease isThe

bound, substantively procedurally,andboth
controllingparties agreeto a case the is and C

party; there­in which Farm is also aState
yetrecognize conflicting,the com­Wefore, that, lightin of the course ofwe hold

pelling equityinterests in both and the finali­ease,posture thisproceduralevents and of
ty judgments. Althoughof the existence of“extraordinary per­an circumstance” existed

peculiarfacts to the instant ancase effectmitting granttothe trial court C.R.C.P.
extraordinary warrantingcircumstance60(b)(5) judgment.relief from
60(b)(5) relief, holding todayour notdoes

that,undisputed pursuantIt is to finalitydiminish our commitment to the of
Cungstipulation parties,of the La formed judgments. The invocation of C.R.C.P.

rulinglegalthe sole basis for the trial court’s 60(b)(5), upon judgmentin ourreliance to­
summarygrant judgmentand its of in favor day, demands that trial courts continue to

beingof Farm. Far from decided out­State give scrupulous strongconsideration to our
case, Cungthe time frame of the instantside policies favoring finality judgments.the of

litigated appeals prosecutedand con­ Constr.,La was E.B. 717Jones P.2d at 1013. We
currently Cungwith the case at bar. Both 60(b)(5)acknowledge that not aC.R.C.P. is
La and the instant case involve identical appeal,substitute for but is meant torather
provisions policies,Farmof State insurance justiceprovide relief in the interest of where
specifically provi­uninsured motoristthe extraordinary circumstances exist. Cava­

only partysions. Not was State Farm a in Servs.,naugh Dep’tv. 644State Socialof
appellateCung duringLa both the trial and 1, (Colo.1982); Constr.,P.2d 5 E.B. Jones 717

agreed Cungproceedings, but it also that La atP.2d 1013.
“controlling authority.” Consequently,was

Citing Cavanaugh, arguesState Farm that
court, parties,the trial at the behest of the

finality judgmentsour adherence to the of
tied the outcome of this case to the law judgment partiesprecludes relief from when

appeal Cunginestablished on La.8 Given timely appeal. Cavanaugh,fail to file a 64460(b)(5)facts, the trial court’sthese C.R.C.P. reject petitioner’sat 5. toP.2d We efforts
justifiedgrant of relief to the McMillans was solelyposture the instant case as one involv-

and, light agreementin of State Farm’s that
ing appeal. Cavanaugh,a failure to In we

Cung controlling,La was the result did not
ofrefused relief under C.R.C.P. 60 because

prejudice Farm.State inability perfect appellate juris-appellant’s to
essence, that, by timely proceedingIn cir­we hold under diction under C.R.C.P.

(1) 60(b)(1).these, There,a trial Id. at 5.9 we found thatcumstances such as where
considering question appellant diligentlya of norcourt is of law first neither her counsel

(2) pursued forimpression; the same issue is concurrent­ a motion to extend the time
motion,ly appeal filing post-trialand all a or to secure a rul-set for determination on

brought appellant'sAlthough, Cung declaration in8. at the time La was to 9. The court also noted
Colorado,by parties,the the trial court the theattention of a letter addressed to the Governor of

pending appeals,wascase before the court of it copies of were sent to news mediawhich
beyond contemplation partieswould be that the Colorado, stated,throughout the of whichState

only by judgmentintended to be bound the of the right appealthat I have a of to the“I realize
appeals light abilitycourt of in of the of either giveSupremeColorado Court. I will not this

party petitionin that case to for certiorari. mockery justice any recognition by entering anofThus, by agreeing bybound the law of thatto be appeal.” Cavanaugh, 644 P.2d at 5 n. 7.case, parties necessarily agreedthe to be so
eventually maythoughbound even that law be

decided on review.our later
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ing Specifically,on that motion before the six-month time anee contract. State Farm con-
period filing injuryfor had run. Id. In Cavar thattends the claimed must be the
naugh, upheld negligencewe the district court’s refusal result anof the of uninsured mo-

accept appellant’s torist,in that to the collater- opposedcase as to intentional acts. We
judgment uponal attack on its in reliance disagree.

60(b)(5).C.R.C.P. Consistent with Cava-
naugh’s diligently proceed”“tofailure to sus-

Atain a claim of clerical error under C.R.C.P.
60(a), rulingwe affirmed the trial court’s agreementState Farm’s insurance
denying judgment “anyrelief from for other provides part:in relevant

thanreason.” Id. More ten months after
bodily injurypay damagesWe will for anchallenged judgment becomingthe and after

legallyinsured is entitled to collect fromaware that no motion for extension of time
the owner or driver of an uninsured mo-court,actuallyhad been filed with the the

bodily injurytor vehicle. The bemustappellant anydid not take action. Id.
accident,by arising oper-caused out of the

contrast,In the McMillans immedi­ ation, maintenance or use of an uninsured
court,ately objec­the trialadvised without motor vehicle.

Farm,by granttion our ofState of certiorari
policy coverageThe itself neither tolimitsCungto review La and forfiled their motion

intentional,negligent, opposedas to acts norsummary judgmentrelief from less than one
Nevertheless,defines “accident.” sectionmonth after our reversal of the court of

(199610-4-609, Supp.), regulates4A C.R.S.Therefore,appeals’ judgment Cungin La.
injuriescoverage bythe insurance for causedthey filed their motion within the time frame

governsuninsured motorists and therefore60(b).contemplated by C.R.C.P. Far from
the terms of the insurance contract. Thatlacking diligence,due as the trial court re­

part:statute states in relevantsupports,marked and the record here the
kept partiesMcMillans the court and the protection10-4-609. Insurance

adequately regardinginformed the status of against applicabil-uninsured motorists —
Cung appeal. CungLa on It the ofwas law (l)(a)ity. liabilityNo automobile or motor

agreedLa that Farm dispositive.State was liability policy insuring againstvehicle loss
Thus, reject argumentwe Farm’sState resulting liability byimposedfrom law for

Cavanaughbased on and thatdetermine the bodily injury by anydr death suffered
precludedtrial court grantingwas not from person arising ownership,out of the main-

60(b)(5).requestedthe relief under C.R.C.P. tenance, or use of a motor vehicle shall be
holdingBecause of our under C.R.C.P. deliverydelivered or issued for in this

60(b)(5), we need not and do not address coverage providedstate ... unless is
60(b)(4).arguments raised under C.R.C.P. protection personstherein ... for the of

legallyinsured thereunder who are enti-
Ill damagestled to recover from orowners

lightIn of our resolution of the first operators of uninsured motor vehicles....
question, we now must decide whether dam­ (Mr-609.10§ 1wound,ages gunshotsustained from a which

(1996during 42-7M13(l)(c),occurred drivingan altercation while Section 17 C.R.S.
streets,public injuryon an Supp.), providesconstitutes “which the minimum oflevel

by coverage required“caused accident” under the State Farm anfor automobile insur-
policy. La,argues liability policy,” Cunginsurance State Farm that ance 830 P.2d at

1010,wounds sustained from an intentional shoot­ reflects identical considerations. It re-
injuriesing byare quires liabilitynot “caused accident” that in-the insurance “shall

meaning everywithin the of the personMcMillans’ insur- sure on account of[insured] the

1995; inquiry.10. Section 10-4-609 was amended in
however, changesthose are toirrelevant our
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Co.,maintenance, use, 216,operation of the motor Mut. Auto. Ins. 451or N.W.2d 218
42-7-413(l)(c). (occurrence....”§ (Minn.Ct.App.1990)vehicle is to be

perspectiveviewed from the of the tortfeasorplain languageThe of neither sec­
purposes determiningfor of if the occurrence42-7-413(1)(e) lim­tion 10-4-609 nor section

constitutes an “accident” within uninsuredinjuries bycoverageits to “caused accident.”
coverage); McCarthymotorist v. Motor Ve­Furthermore, neither statute references the

Corp., 35,hicle Accident 16 A.D.2dIndemnif.causes,”or “accidental orterm “accident”
909, 917, aff'd, 922,224 N.Y.S.2d 12 N.Y.2dnegligenta distinction between anddraws

(1963)101,238 N.Y.S.2d 188 N.E.2d 405arguesintentional acts. State Farm that
argument(holding that the that an occur­phrase bythe “caused accident” is not am­

rence should be at fromlooked the stand­biguous an an acci­because either event is
point wrongdoerof the victim thanrather theHowever,dent or it is not. State Farm does

legislature);should addressed to thebe Roll­possess authorityunilateralnot the to define
Co., 679,er v. Stonewall Ins. 115 Wash.2dpolicy terms that contravene the minimum

207, (1990) (rejecting801 P.2d 210 the viewcoverage available to insureds under our
jurisdictionsadopted by some that whetherbythe “caused accident”statutes. Because

an intentional act is an accident should bepolicyinlanguage the State Farm is not de­
insured);perspectiveviewed from the of thestatutes,applicableinfined the and because

Schermer,see also 2 Irvin E. Automobileprovisionthe cannot contravene the mini­
Insurance,Liability Insurance: No-Faultcoverage requiredmum of in bothlevels

Motorists, Compulsory CoverageUninsured42-7-413(l)(c), is,sections 10—4-609 and it at
(rev.2d 1994).24.03,§ at 24-29 to 24-31 ed.best, ambiguous.

viewingWe find the reasons for theambiguitiesIf inthere are the
standpointincident from a victim’s as ex­ambiguitiespolicy,insurance those must be

pressed in Saylor,Celina Mutual Ins. Co. v.againstconstrued its drafter. See State
81, 83-84, 721,35 Ohio Misc. 301 N.E.2d 723Nissen,Farm Mut. Auto. Ins. Co. v. 851

(1973) There,compelling. the court stated:(Colo.1993).165, Thus,P.2d 166 mustwe
subject[W]e deal with the of uninsuredambiguous phrase byconstrue the “caused

coverage. [insureds]motorists The haveinsureds,inaccident” favor of the the McMil-­
paid premiumsthe insurance and haveBy construing meaninglans. See id. the of
consciously [insurer]contracted with theinsureds, adopt“accident” in offavor the we

protection. in thefor The intent mind ofmajority jurisdictionsof a of thatthe view
injurythe insured at the time of shouldthe determination of whether an “accident”
aredetermine whether the acts accidentalhas occurred should be viewed from the

through eyesor intentional. To look the ofstandpoint of the insured. See Milwaukee
uninsured than the inthe rather insuredButler, 491,F.Supp.Ins.Mut. Co. v. 615 495

requirefactual an un-this situation would(S.D.Ind.1985) law);(construing Indiana
twisting pur-conscionable of the obviousLeatherby Willoughby,Ins. Co. v. 315 So.2d

pose coverage.purchasingof insurance553, (Fla.Dist.Ct.App.1975);554 Ganiron v.
Ass’n, 432, logic require744 All and would aHawaii Ins. Guar. 69 Haw. reason

1210, (1987); Country interpretationP.2d 1212 Cos. v. construction and that intent
Bourbon, 407,1061,Ill.App.3d122 taken from the view-78 Ill.Dec. of mind should be
411, 526, (1984); point the in462 N.E.2d 530 Redden v. of the insured. Since insured
Doe, 632, clearly acting(La.Ct.App.1978);357 634 case was notSo.2d the instant

Co., herself,intentionallyv. 264 to warn since the [in-Davis State Farm Mut. Auto. Ins.
(1973)547, 9, (construing partyin case was thesured]Or. 507 P.2d 10 the instant

contract;Law);Michigan privy insurance since theSciascia v. American Ins. to the
Co., 352, 1118, paidN.J.Super. party1121 herein is the who the[insured]183 443 A.2d
(Law Div.1982), 236,aff'd, N.J.Super. premium coverage protectto herself189 459 for

(1983); injury bythe risk of caused an unin-A.2d 1198 General Accident Ins. Co. from
Olivier, 1240, person1242 sured third it is the court’s beliefAmerica v. 574 A.2dof

(R.I.1990). provisions policythe insuranceBut Wilson v. State Farm that the ofcf.
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Therefore,favorablymost from the the insured.12 we conclude thatmust be construed
viewpoint. injuriesStephanieinsured’s McMillan’s were “caused

by inaccident” as set forth the State FarmHence, rejectId. 301 N.E.2d at 723.11 we
and, thus,policy policy’sare within the cover-“objective viewpoint”Farm’s and viewState

age.standpoint of a victim.this incident from the
Clearly, expectdid not or intend that theshe

indrivingact of her car would result her B
becoming “drive-by shooting,”the victim of a

by argues questionFarm. Farm also that a ofas characterized State State
uponfact remains whether the attack theState Farm nevertheless relies on

McMillans was a result of their own conductCo.,Roller v. Insurance 115Stonewall
that,provocation. arguesor of State Farm679, (1990),Wash.2d 801 P.2d 207 for its

noted, Tracytrialas the court McMillan andargument injury bythat an caused intention­
Lacey engaged inwere a verbal altercationby byal conduct the is nottortfeasor “caused
prior shooting,to the and Ms. McMillan’spolicy.under of theaccident” the terms
testimony pumpedrevealed that she herHowever, in State Farm Mutual Automobile
brakes, car,(Colo. stoppedslowed her andNissen, even atInsurance Co. v. 851 P.2d 165

time,1993), believing Lacey’s flashing lightsonethe unin­intentional conduct of the
preclude holding warning problemsured tortfeasor did not were intended as a of aour
coveragethat uninsured motorist existed for with her car.

treatise, by11. One well-known Uninsured and Un- which is indemnified the insurance or of
Insurance, potentialcogentderinsured Motorist notes four other tortfeasors.

Fourth,examining injuriesreasons for whether the the ofwere enactment uninsured motorist
throughoutby viewpoint country,"caused accident" from the of insurance statutes thethe

which mandate either that the insurance beinsured:
purchas-offered to all motor vehicle insurance

First ... unless the tortious conduct of the or iners included all motor vehicle insurance
pro-uninsured or unidentified motorist was policies, importancereflects the attached to

by injured person,voked the the events and the providing indemnification for innocent trafficinjuries resulting from intentional acts are in- injured by financiallyvictims who are irre-
distinguishable from those that result from sponsible or unidentified motorists.words,negligent injuriesacts. In other when Widdis,I.1 Alan Uninsured and Underinsured

vantage pointare viewed thefrom of an in- Insurance, 10.2, (2d§Motorists at ed.512-13
jured person, injuriesthe cause of the is no less 1992) (footnote omitted).

personfortuitous than the insituation which a
injured negligent operationis as a result of the application12. We also note that of State Farm's

of an uninsured vehicle. theory coverageof uninsured motorist would
Second, since uninsured motorist insurance lead to absurd and unintended results. State

party coverage, pro-is a first the insurance argument only negligent, op-Farm's is that as
directly indirectlyvides no or the intentional,posedbenefits— —to to acts aof tortfeasor are

Indeed, if the tortfeasor is finan-.tortfeasor. policy. During argu-covered theunder oral
cially responsible, paidthe insurer which has ment, State Farm conceded that in accordance

mayuninsured motorist insurance benefits position, bywith its if the driven ancar insured
paymentsseek reimbursement for made to a bywas struck the ofcar an uninsured motorist

Therefore,claimant. the claim for indemnifi- deliberately ignored signalwho a traffic and
cation under uninsured motorist insurance is through stop sign,drove a the insured would not
readily distinguished involvingfrom situations policy resultingbe covered under the thebecause

question liabilitya about whether insurance collision would not be an We"accident.” can-
damagescovers claims for that result from not countenance an unreasonable result.such

above,intentional torts. plain language policyAs stated the of the
Third, justifications indemnifyingthe for not coverage only negligentdid not limit to acts of an

intentionally Moreover,insuredthe who commits a tor- plainuninsured motorist. the lan-
42-7-413(l)(c),punishment: (1996tious act relate to guagedeterrence or of section 17 C.R.S.

apply pay- Supp.), requires liabilityconsiderations that do not to the that insurance “shall
party, every personment of first uninsured motorist insur- [insured]insure on account theof

maintenance, use, operationance claims. Uninsured motorist insurance or of the motor ve-
hicle_” Thus,paid injured personbenefits to an do not re- we conclude that the unin-

possibility system provision policyduce the that the tort or the sured motorist of the State Farm
(a)system operatecriminal law will either to at issue here covers the acts of an uninsured

motorist,(b)punish they negligentthe tortfeasor or to influence the whether be or intention-
conduct of the thetortfeasor who caused loss al.
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injuredby an motorist’s uninsuredHowever, findings, not coveredthe trial court’s
review, policy.motoristcall for a differentquestioned on

order, heldthe trial courtIn itsconclusion.
the McMillansthat altercation betweenthe I.

pro-Lacey the McMillansand ended before
majority sufficiently setsThe decisionprior to thethrough stoplightthe andceeded

60(b)forth the facts of this case. C.R.C.P.The trialshooting Stephanieof McMillan.
provides part:inaltercation endedcourt stated: “The verbal

upon such as areOn motion and termsto driveStephanie proceededand McMillan
just, may partyrelieve a or histhe courtbehind.”away [Lacey] a short distancewith
legal representative judgment,from a finalThus, thataltercation endedit was after the
order, proceeding followingforor the rea-andLacey to follow the McMillanscontinued

(5) any justifyingsons: ... other reasonTherefore,Stephanie McMillan. on thisshot
operation judgment.relief from the of therecord, argument andreject Farm’swe State

addressing applicationMcMillans’ conduct In the of C.R.C.P.to hold that therefuse
60(b)(5),shooting Stephanie explained:of McMil- we havethewarranted

lan. residuaryRule 60 also contains a clause
judgment “anyforwhich allows relief from

IV justifying op-other reason relief from the
judgment,” ineration of the addition tosum, unique proceduralfacts andIn the

in otherspecificallythose enumerated sub-givethis case rise to an “extraor-posture of
However,of rule. even thesections thejustifiesthat the dis-dinary circumstance”

expansive “any languagereason”otherinof its discretiontrict court’s exercise
narrowly interpreted so as tohas been60(b)(5) And,relief. con-granting C.R.C.P.

preferredundercutting the ruleavoid ofthat,precedent,our we findsistent with
finality judgments. Rule 60 is not aofstandpoint,victim’swhen viewed from the

appeal, but instead is meantsubstitute forinjuriesStephanie were “causedMcMillan’s
justiceprovide in the intereststo ofreliefof,by meaning and wereaccident” within the

extraordinaryin circumstances.by, insur-therefore covered the automobile
Servs.,Cavanaugh Dep’tv. SocialStatepolicy by Farm.ance issued State of

(Colo.1982) (citations1, omitted644 P.2d 5Accordingly, judgmentthe of thewe affirm
added). reason,thisemphasisand Forappeals.court of

60(b)(5) narrow­has been construedC.R.C.P.
“extraordinaryly applied only inand is to beVOLLACK, C.J., dissents.

situations.”circumstances” and “extreme
dissenting: 5; Corp.Chief Justice VOLLACK Cavanaugh, 644 P.2d at Canton Oil

(Colo.­Court, 687,P.2d 694v. District 731majority didholds that the trial courtThe
1987). suggest,cases C.R.C.P.As theseitits discretion when invokednot abuse
60(b)(5) emergency measure used tois an60(b)(5) to relieve the McMillans ofC.R.C.P.

judgments upon happeningthe ofvacateinjudgment upon our decisionpriora based
suddenlythat rendersunforeseen eventsomeAutomobile Insur­Cung La v. State Farm

judgment unfair.of aenforcement(Colo.1992).Co., Theance 830 P.2d 1007
McMillan, Extraordinary circumstances underStephaniemajority thatalso holds

60(b)(5) only those rare situ-intentionally by includeshot C.R.C.P.a motorist who was
motorist, inju­ facts or information comemay ations where newrecover for heranother

fair-doubt on thelightto that cast seriousprovisions of her uninsuredries under the
Oil,judgment. CantonpriorI ness of a Seecoverage. I dissent because be­motorist

jury(holding grievousthatP.2d at 694were not entitled to 731lieve that the McMillans
60(b)(5). Furthermore, religionofraising sensitive issuesmisconductunder C.R.C.P.relief

circumstance);extraordinary South-holding is andisagreeI with theI dissent because
Conservancy Dist. v.injuries Waterthat stem­ eastern ColoradoCungin La and believe

(Colo.1991)O’Neill, (adoptingP.2d 500shooting are not 817ming an intentionalfrom
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59(d)(4) short,three-part weigh ruling.test to the trial court’s In the McMil-­C.R.C.P.
60(b)(5)newly improperlydiscovered evidence under C.R.C.P. lans used C.R.C.P. as a

60(b)(5)). filing appeal.ansubstitute for See Cava­
naugh, 644 P.2d at 5.applyhave been reluctant toCourts

60(b)(5) 60(b)(6),1C.R.C.P. and Fed.R.Civ.P. three-part holding, majorityUnder its the
counterpart, recognizeits federal to and rem- states that if a trial court is faced awith

byedy judgments subsequentcast into doubt impression partiesmatter of first and both
changes pre-in the law because the law is agree appealathat concurrent case set for is

to in a constant state of revisionsumed be dispositive, may timely“a trial court recon-
change. E.B. v.and See Jones Constr. Co. ruling previouslysider a in aissued ease

Denver, 1009,City County 717and P.2d Maj. op. contrary,of before it.” at 791. On the
(Colo.App.1986) (stating1013 that erroneous authoritya trial court has no to reconsider a

giveapplication of law does not rise to ex- rulingprior judg-after it has entered a final
traordinary circumstances under C.R.C.P. appealedment. The McMillans should have
60(b)(5)); Barrett,Elgin Nat’l Watch Co. v. preserve rights. Additionally,to their the

(5th Cir.1954) (holding213 F.2d 776 that alerting grantnotice the trial court of our of
subsequent change in law does not render Cung proper plead-certiorari in La ais not
prior judgment invalid under Fed.R.Civ.P. ing reopen jurisdictionto in the trial court to
60(b)(6)). entryoriginal judg-reconsider its of final

Finally, timely appealthe tofailure file an ment.
ground justifyis not a sufficient to extraordi- order,Once the trial court entered a final

nary judgmentrelief from under C.R.C.P. obligated appealthe McMillans were to with­
60(b)(5) 60(b)(6).and Fed.R.Civ.P. Acker- 4(a).forty-five daysin required byas C.A.R.

States, 193,197-98,mann v. United 340 U.S. recognizeI timingWhile the awkward this
209, 211-12, (1950);71 S.Ct. 95 L.Ed. 207 La,posed in Cungcase relation to I torefuse

Cavanaugh, 644 P.2d at 5. 60(b)(5) looselyread C.R.C.P. to excuse the
view,myIn the trial court abused its procedural neglect theyMcMillans’ when

60(b)(5)discretion when it used C.R.C.P. to fully pendingwere aware of our indecision
prior judgment.vacate its The McMillans Cung ILa. therefore believe that the McMil­

order,appealednever trialthe court’s but 60(b)(5)lans’ C.R.C.P. motion should have
Cunginstead to inchose await our decision been dismissed.

takingLa before further action. While the
mayinactionMcMillans’ have been conve­ II.

nient, represent typeit does not the of ex­ Although I thatbelieve the McMillans’
traordinary circumstances that C.R.C.P. dismissed,cause of action should be I am
60(b)(5) designed remedy.is to See Acker­ compelled to reiterate the dissent articulated

States, 198,mann v. 340 atUnited U.S. 71 Rovira,by joined,Chief Justice which I in
(holdingat knowingS.Ct. 211-12 that failure La, (Rovira, C.J.,Cung 830 P.2d at 1013-19

appeal byto is not excused Fed.R.Civ.P. view,dissenting). my injuries byIn caused a
60(b)(6) though companioneven case was gunshot fired from one ear towards another
appealed successfully). sufficiently causallyare not related to the

Cungin representOur decision La did not operation permitof an automobile to cover-
unexpected suddenlyan event that rendered age under the McMillans’ uninsured motorist
trial originalthe court’s order unfair. theOn La,coverage. CungSee 830 P.2d at 1016-19

contrary, the McMillans were well aware of (Rovira, C.J., dissenting). Accordingly, I dis-
La,grant Cungthis court’s of certiorari in sent.

fact,trialalerted the court of this and waited
yearfor more than a until we announced our

expecteddecision. The McMillans knew and
an mightthat event would occur that affect

60(b)(6) op.1. Federal Rule of Civil Procedure is sub- at 790 n.7.
60(b)(5).stantially maj.the same as C.R.C.P. See


