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support-reasonably Betty Rodgersundisturbed if is aleft reversed for new trial.
Appellee’sby evidence, appealtrial is onthe when the costs beed are to as-

against Rodgers.no absolute sessed defendant Buckfree from error. There is
compensation ac-inlegalfixed rule of

kind, reviewingas UDALL,tions of and a J.,this WINDES,C. and PHELPS
inter-ought STRUCKMEYER,court we feel not to JJ.,we and concur.

clearlyunless itfere with the verdict
mistakenlyappears jurythat the has

applied esti-wrong principles inthe
mating was actuateddamages,the or

indicatingbiasimproper motives orbv
is becauseThisprejudice.passion or

injuries thepersonalin for 309 P.2dactions 779
preciseattempt fix rulestolaw notdoes GISS,Harold C. as a Member of the Senate

damages, butthemeasure offor the Twenty-Third Legislatureof the theof
Arizona, Grimes,State ofgoodto the and J. aO. asassessmentleaves their

RepresentativesMember of the House ofjudgment of theunbiasedsense and Twenty-Third Legislatureof the theof”* * *jury. Arizona, Petitioners,State of

v.
no need to restate theWe see

JORDAN,Jewel W. State Auditor of thepre­set forthsummary evidenceof the Arizona, Respondent.State of
analyze it to show that itviously, tonor

No. 6408.returningjury in theamply thewarranted
special SupremePlaintiff’s actual andit Court ofdid. Arizona.verdict

jury wasThe rea­great.weredajnages April 6, 1957.
punitiveassessinginsonably warranted

unpro­as anit brandedwhatdamages for

and cruelviolentunfeeling, assaultvoked,

permanentresultingplaintiff, in in­upon

juryof the does not sug­actionThejury.

it was byminds thatto our activatedgest

indicating pas­ormotives biasimproper

prejudice.orsion

asjudgment to the defendant BuckThe
affirmed;Rodgers is and as to defendant
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incidentals,subsistence, lodg-islators “for
expenses”. respondent,and other Theing

questioned constitutionality Actof thethe
by petitioners—as isit construed —and'

payments-has thrice makerefused to the
providedtherein were com-unless there

pliance statutory requirements,,with other
Her last refusalhereinafter set forth.

Arizona, acting'thewas after Governor of

provisionsunder the of section 41-141v
A.R.S., approvedhad said claims. We

issued',original jurisdictionassumed and

an alternative writ of mandamus.

respondent’s alterna-to theIn answer

ittive writ is stated:
Wilmer,Pace, Yuma, &SnellUdall

“* * * Respondent denies thatPhoenix, petitioners.Perry Ling, forM.
approvehas refused issueshe to and a

Gen., re-forMorrison, Atty.Robert
warrant for the-reimbursements to

spondent.
moneythe legislaturemembers of for

expended by them nec-for actual andUDALL, Chief Justice.
essary lodging, inci-subsistence and

in thisoriginal proceedinganThis is per-expenses indental the aid of the
C.Haroldcourt, byinitiated Honorable respon-formance of their duties and

Senate, Honor-andGiss, ofa member the insibilities attendance at ses-while
HouseGrimes, theofa memberable O.J. Legislature,sions of otherthe State

Twenty-thirdRepresentatives theofof approvethan she has refused to the
Pe-of Arizona.of theLegislature State subjectclaims which are the matter of

peremptory man-writ ofaseektitioners theythis action because do not dis-
compel respondent W.todamus Jor-Jewel close sufficient information dis-to

approve claimsauditor, theirdan, tostate charge her duties as State Auditor
warrantsdraw herand toas submitted A.R.S.,pursuant to section 41-141.

treasurer, thestate foron thetherefor
* ** * ‡ *

to be dueclaimedof certain sumspayment
provisions separate defense,of section 41- “As athe further andunderthem

Respondent1103, A.R.S., expenses leg- allegesfor incurred as that she is and has
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contractor, the services shallclaims for re- afterapprovetowillingbeen
leg- have been or the en-of the rendered contractto membersimbursements

into, compensa-and that tered nor shall thepetitioners,islature, including
** *officer,and any publicis- tion ofapprovingand ishasshe been

duringbe diminished hisreimbursements increased orforwarrantssuing
* * 4,of the term of office *.” Art. Pt.members100approximatelyfor

2,is re- sectionshe 17.thatlegislature;present
reim-forclaimssuchthatquiring In posi-order to better understand the

itemiz-formon amadebebursement respondenttion necessaryof deem towe it
andclaimedreimbursementstheing refer legislative judicialto his-some and

undermadebethe samethatrequiring tory on matter ofthis subsistence and
of themembersindividualthebyoath expenseslodging leg-for members of the

shethereofin lieuthatorlegislature, yearislature. Prior to the 1947 no such
supportingreceiptsthatrequiringis expenses beenhad ever allowed. The

Respondent,theprovidedbethe claims Eighteenth 16,Legislature Chapterenacted
carryable tomay beshethatin order 1947 (as see,Laws amended 41-section
pur-Auditoras Statedutiesherout 1103, A.R.S.), pertinent partthe thereof
that141, soA.R.S., sectionto 41—suant reading:
areclaimsthethatascertaincanshe “Section 1. Reimbursement Of

of Ar-provisionsthewithconsistent Legislature.Members Of Any mem-
17 ofand12, sections4, partticle ber employeeor and leg-officer of the

Constitution.”StateArizonathe islature, while absent from his usual
consti-of theprovisions placepertinent of inThe residence the service of

as follows:readto theabove state duringreferred atution session leg-of the
islature, shall be reimbursed for hisadoptiontheafterandFrom“(2)

necessary expendituresactual and forof themembersamendmentthisof
and lodging,subsistence not to exceedper dayreceive $8.00shalllegislature

perthe ofsum ten dollars day. All** (2).14, 2, sectionPt.Art.*.”
claims for reimbursement providedas

prohibited;compensation"Extra in this Act shall be filed as other
compensationor decrease state,increase claims against theof and shall be

accompaniedtermduring receiptsbyoffice. orof vouchers
expenditures.”evidencing suchLegislature shallThe17.“Section

compensationany will beextra It noted that this providedActgrant (a)never
expenses onlyofficer, agent, servant or for for thosepublicany members whoto
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place ofaway presentwere from their usual resi- The by pe-uponstatute relied
dence, (b) only ex- titioners,to thereimbursement pertinent,insofar as reads as^

receiptssupported bytent that claims were follows:
vouchers, (c) a maximum limita-or and expenditures“Reimbursement of

Furthermore,per day.ten dollarstion of
legislature,Each of“A. member theprovided that claims thereunderthe Act

during of legislature,sessions the shall“as otherbe filed auditedandshould
be allowed and receive in addition tostate”, i.e., there wasagainst theclaims
any compensation mileageand as au-bypass the audi-made to stateeffortno

bythorized law a forreimfoirsementThe consti-scrutiny of such claims.tor’s
subsistence, incidentals, lodging andupheldvalidity of Actthis wastutional

expenses perform-other in aid of theFrohmiller,v.of Earhartcaseby in theus
responsibilitiesance of his andduties221, The true ruleP.2d 436.Ariz. 17865

legislator,as asa follows:legisla-is that thecasein thatannounced
for le-reimbursementprovidemightture residing placeIf his“1. at usual of

by its membersincurredexpensesgitimate residence, not to exceed twelve dol-
expend-“out-of-pocket-cash”—i.e., actual day.perlars

itures.
placenot residing“2. If at his usual

questions thisnowiserespondentThe residence,of not to exceed seventeen
attorney general, asfact theholding. In per day.dollars

concedes, (1) “re-counsel, expresslyher
******

legisla-of thememberstoimbursement
expenditures“D. Reimbursement ofnecessarily in-outlayscashactualture for

provisionsundermade the of subsec-incidentalsandsubsistenceforcurred ** *A,tions of this section shallperformanceaway in thehomefromwhile
subject provisionsnot thebe to of §the consti-does not violatedutiesof their

35-181.Arizona”; (2) a similarof conces-tution
as to mem-made reimbursements to payments providedission All“E. for in
legislature who paidthe not live this upon approv-of do section shall bebers

However, presidenthome. will al of theaway from as be of the senate or
speaker ofshown, representa-the relative to such claims the the houselaw has of

important respectsinchanged appropriatedsome tives from funds forheen the
entirely probleman new legislaturecreates house of thein- overwhich which he

constitutionality 41-1103,of presides.”revised (Em-assofar the § A.R.S.
phasisconcerned. supplied.)isAct
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D,under subdivision placethat Tempe,usual of 7be noted residence in claimsIt will
exempt daysare purportedly expenses per daysupra, such claims at or a total of$12
35-181, $84);sectionrequirements signatureof each bear the of claimantsfrom the

part, approvalA.R.S., which, in reads: and bythe presidingthereof the
particularofficer of legislative body.theirProcedures, Con-Fiscal“Article 5.

bodyThe of such claims is as follows:ReportsAndtrols

“Expense VoucherapprovalPresentation,35-181.“§
(Name Legislative Body)ofpayrollsandclaimspaymentand of

Arizona“State of
forstateagainst theclaims“A. All Legislature23rd

per-required orauthorized,obligations
First Regular Session

any statebyincurredbetomitted
“I, the undersigned, claim reimburse-onlypaidbeshallagency,orofficer

Subsistence,for incidentals,ment
following manner:in the

expenseslodging and other in the aid
performance myofof thepresent an duties and“The shallclaimant

responsibilitiesby aclaim, him and as member ofsworn toitemized
(States legislative bodyof theeach andapproved by officialthe head

due).which the amount claimedagency underoffice or state
byincurred, or someobligation was claim provisionsThis is made under the

thereof, expressly au-person ifother
of 41-1103,section A.R.S.* **approve claim.thorized theto

by petitioner:“(Signedpresented toThe beclaim shall then
theand, approved,ifauditorthe state

Rep-“Member of House ofthereforhis warrantauditor shall draw
Senate,resentatives or re-paytreasurer, itwho shallon the state

governorby spectively)countersigned thewhen
madeappropriationonly from thebut

“I examined the of-have claim”* **therefor.
Subsistence,forfor reimbursement

incidentals, lodging and other ex-byPetitioners’ au-claims—refused the
performancepenses in of the ofaidpractically identical, varyingditor —are

ofonly (statingduties as a Memberhis(Senatoras to amounts claimed due
County body) approve the7 days legislativeGiss of Yuma ex- and sameclaims

of-,day $119;penses per payment sum andat a total for of the$17 or of
Grimes, be madeRepresentative paymenthis that thereofwho at directresides
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appropriated (thefor effect,from perchancefunds in ifthat in certain in-
abused,beingstances this law is theRepresentatives, or Senate andofHouse

provision increasingconstitutional as torespectively).
compensation indirectlythe of islegislatorsby:“Approved

violated, remedy people isthe sole of the
to legislators“remove the and the sameatRep-of“(Speaker the Houseof
time repealinsure bythe law a newof thetheofor Presidentresentatives
legislature.”respectively)”Senate,

position uponIt is the respondentof thatare neitherthe claimsbe noted thatwillIt
this record the writ man-alternative ofpretenseitemized, isnoandnorverified

quasheddamus uponshould be theone ofreimbursementsupport claimedthemade to
following grounds, (1)viz.: subdivisionsreceipts.any orby attaching vouchers
D E 41-1103,and supra,of aresectiontheby reason ofthatcontendPetitioners

uponinfringementsunconstitutional the ex-they41-1103, supra,of sectionenactment
department, specificallyecutive more as torequire­duty to meet theunderare anot

auditor; (2)statethe D andsubdivisionsrespond­byattempted be exactedtoments
severable;E furthermore,thereof are theythereasThey that inasmuchmaintainent.
susceptiblereasonablyare interpreta-anofprovisions,constitutionalgoverningare no
approvaltion that the presidingof theclaimsin whichmannerandthe method

merelyofficer of the Senate and Houselegislativeofa matterispresentedare
requirementsmeets the Bof subsection ofStates, 198,C.J.S.,discretion, 81citing §

35-181, hence,section supra, and the state522,55Frohmiller, Ariz.v.and Hutchins
auditor is prohibitednot requiringfromtheseThey that whenassert103 956.P.2d
the claims to be made in forma which willthereof thatupon facetheshowedclaims
enable her dischargeto the duties of herpresidingbyapproved thebeenthey had

pursuant 41-141,office to section A.R.S.legislative as­respectivetheirofofficer
legal rightrespondent nosemblies, hadthe Before considering the constitutional at-

them, and that without herto disallow upontack made Dsubdivisions Eand of
same, bethese claims must deemedauditing 41-1103, supra,section it might be well

public purpose, particularlyaforto be restateto the cardinal rules heretofore laid
givenGovernor had his writtenafter the by governingdown this court such in-an

Hence, conclude,theythereof.approval quiry:
isavailable—whichwere admittedif funds

duty respondentofministerialthe 1.—it was Burden is on him who attacks
full They say,for thepayto same amount. constitutionality legislation.of American
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& Art.provisions,violate theSash constitutionalLabor v. AmericanFederation of
4, part 2, prohibit17,1Co., 20, P.2d 912. and whichAriz. 189 sectionsDoor 67

compensation publicgrantingthe toof extra
Generally, every legislative act2. ?officers

everypresumed to be constitutional andis
III,Article of Ari-of the Constitutionbyindulged in thebeintendment must

zona, provides:validity of such act.in favor of ancourts
255, 263Kelly, powers76 P.2d governmentv. Ariz. “The the ofHudson of

the362. State of dividedArizona shall be
departments,separateinto three the

Supreme will not de­3. The Court
Legislative, Executive, thethe and

legislative unconstitutionalclare a act un­ Judicial; and, except provided inas
beyond aless satisfied reasonable doubt of

Constitution, departmentsthis such
unconstitutionality. Ibid.its

separate distinct,shall be and and no
one departmentsof such shall exerciseLegislature4. The Arizona is

powers properlythe belonging tolegislative power thevested with the of
either of the others.”state, plenary powerand has to deal with

subject scopeany gov­thewithin of civil V, provides:thereof,Article 1section
pro­byit theernment unless is restrained Department“The Executive shall

Earhart v.visions of Constitution.the * **ofconsist State Auditor
Frohmiller, supra. * * *»

wisdom,questions5. theThe of and,
justice, expediency apolicy or of statute V, 9, provides:Article section

v.legislatureare for alone. Brownthe
* * *powers“The and duties of841;Greer, 215,16 141 Smith v.Ariz. P.

* **Auditor shall beState as704;342,Mahoney, Earhart22 Ariz. 197 P.
byprescribed law.”Frohmiller, supra.v.

the aboveImplementing constitutionalnow broadWe address ourselves to the
legislature,provisions the in section 41-141Dproblem presented, e.,i. do subdivisions

powersA.R.S., prescribed the and dutiesbyE 41-1103,and of construedsection as
reads,auditor. This sectionof statethepetitioners, provide for an unconstitutional

part, as follows:indepartment,infringement upon an executive
viz., auditor shallauditor, im- “A. The state be thetherebythe itand make

of statepossible accountant therespondent generalwheth- andfor determineto
public books,keeper of all accountwith and do noter the claims are consistent
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vouchers, leg-1103papers presidingtheand re- officers of the twodocuments
the assumingand contracts of are a limited rolelating to accounts islative bodies

revenue,state, True,ofand doesand its debts auditor. this latter statuteto
expressly legislativenotrequired by officersaffairs, law to state thesefiscal not

function,kept clearlyorplaced shall so butbe some other office it was con-in
templatedby person. by thethe creation of constitu-some other

- tional office of auditor that someone should** ** * sf:

state,audit sectionagainstclaims the and
“C. The auditor shall:state 41-141 performthe state auditor shallstates

adjust theAudit, and settle“1. duty requiredexpresslyis tothis unless it
against the stateamount of claims by onlybe done Theanother. tenable

state,payable of theout of funds position petitioners leg-'for is that the
required byexpresslyexcept claims islature, officers,presiding inthrough its

bysettledlaw be audited and andto effect audits its members’ claims.
officer, investigatesome, andother shall Therefore, appears theto us nar­it that

investiga-any presented. If anclaim whether,question un­row determinative is
portionanyalltion that ordiscloses der IIIArticle of the State Constitution—

publicfor actuala claim not anof is auditingpowerrelative to divisions of —the
purpose with the activitiesconnected againstof claims the a orstate is function

board,office, orcommissionof the power properly the executivebelonging to
orig-department which claimin the department. Iflegislativerather than the

ainated, draw war-refuse tohe shall is, obviously,it legislaturethen couldthe
itexcept amount asfor suchrant Dconstitutionallynot enact subdivisions

public purpose.actualappears is for an E 41-1103, supra,and of section which
>9ij<* *

purportedly place legislators in a favored
by givingclass to their officerspresiding35-181,apparent that sectionisIt

powerthe the ofusive to audit claimsstatute),procedure was de­supra (fiscal
reimbursementits members for of ex­41-141, in­supplement sectionsigned to

penditures claimed to have been madeprescribes the methodtheas formerasmuch
by Marshall,them. inChief Justicepayment of claimsandpresentmentof
speaking power, Way­of the divisions of inabove,As observedstate.against the it.

Southard, 253,1,man v. 10 6Wheat. L.Ed.that withoutcontention thepetitioners’is
263, laid down the basic distinction:statute ahasprocedure the auditorfiscal

duty, namely, “Theto issue difference depart-ministerial between themere
true, by undoubtedlybe 41- is,If section mentsthis that leg-thewarrants.
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departmentexecutes, uponmakes, the executive branch ofislature the executive
law; government. Injudiciary the case Dunbar v.and the ofthe construes

Cronin, 450,583, 447,18 Ariz. thismay commit 164 P.but lawthe maker of the
upheldcourt right tolegislaturethe the of theofsomething discretionto the

appoint Conprecise P. legislativethe Cronin librariandepartments,other and
subject against a appoint-contentionboundary power a that such anisof this

ment and,was forinquiry, into an executive functionof and difficultdelicate
hence, violative of III ofunneces- our Con-which a court will not enter Article
stitution. This quoted approvalcourtsarily.” with
from State,an decision, RileyOklahoma v.isHowever, where, here, questiontheas

65,43 Okl. 264, held, effect,141 P. that inhasinhibitionwhether the constitutional
rightthe to select and choose officers wasoption but toviolated,been have nowe

a political question, and therein statedwewhetherconsider the matter and determine
the framers of the constitution had “sur-theother ofit on or thefalls the sideone
rendered rightthat depart-to the differentanddividing between constitutionalline
ments of onlystate in so far as inherentthepower. Cf.delegation ofunconstitutional

proprietiesnecessities and seemed to re-65,Severn, 347.Udall 52 Ariz. 79 P.2dv.
quire it.” arose,A similar andsituationim-firstproblem presented is one ofThe
the raised,same objectionconstitutional wasistherepression jurisdiction andin this
when legislaturethe created the office ofauthority othercompletea fromdearth of
Post Auditor. In the of Lockwood v.casequestion.jurisdictions precisethe ison It
Jordan, 77, 428, 433,72 rely-Ariz. 231 P.2dBaker,v.that in State ex rel.true Johnson
ing upon decision,the Cronin againwe355,244, relied21 a case74 N.D. N.W.2d
upheld validitythe legislationof wherebylegis-upon by petitioners, held theit was

presidentthe of speakerthe senate and ofmembers’ ex-provide that itslature could
representatives,the house of with the adviceperpenses paid regularas were thebe

majorityand ofprovision, houses,consent apayments; of ofdiem fact such boththe
concluded, showed hadclaims appoint personthe mightit was to fill suchthe office.

However,approved. itandbeen audited Furthermore, was heldit therein that the
practice beenhadthat thiswas also stated precludedlegislature was not from re-
days statehoodfirst ofthefollowed since moving from the office of auditor certain

thus, specific issueDakota; thein North relating post auditor,duties to particularly
bar was not there determined.the case atof manywhere of the duties to be discharged

“postinvolving bya auditor were ‘foronly two decisions the the primaryhaveWe
by legislative purpose informing legislatureofthe theencroachmentclaimed for
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“Clearlypol- under the constitution theformulating legislativeguidance inits
appropria- is a executiveauditor member ofconcerning and thelegislationicies

” department the state. Under ouroftion.’
system government,of and of the statethe courtPhelps, speaking forJustice
governments of the United Statescase, supra, evidentlyin the Lockwood

organizationfrom the of the colonieshe stated:whenproblemthe instantforesaw
and the under our federal con-states“If legislation passedand when is
stitution, the offices of governor, secre-upondutiesimposing an officer of one

state, auditor,tary of state state treas-govern-of the coordinate branches of
attorney general,urer and have had aproperly to eitherbelongment which

meaningwell-understood and stature.branches, articleof the coordinate
They long antiquityare words of andmay be3 of Arizona Constitutionthe

governmentin to officers of areferenceindepend-preserve theirinvoked to
occupiedrefer byto offices these officersat85, 231Ariz. P.2dpageence.” 72 at

at common law.
page 433.

Callahan,Wright 1940,“In v. 61In the Hudsonlandmark decision v.of
167, 964,961,Kelly, supra, Idaho 99 P.2d itthe wasFinancial Administration

of 1953,Act 1953,Laws c. was under89, said :
attemptedattack legislatureas hadthe “ adoptionthe of‘At time the and

strip independentto the officeconstitutional
ratification of our Constitution theof State practicallyAuditor all herof

“controller,”“state auditor” andterms
by newly-duties transferring same to the

by theas evidenced constitutions and
officer, viz.,created executive commissioner

period, generallyof werestatutes that
finance,of to whom bethe auditor would

commonly understood to connote aandsubservient. ob-One of the constitutional
supervising revenue whoseofficer ofjections vio-made was that the Actthere

againstwere audit all claimsduties to1 of thelated sections and 9 of Article V
presume that thethe muststate. WeArizona, supra. heldWeConstitution of

so em-framers of our Constitutionentirety to be unconstitutionalAct in itsthe
LaPrade, speaking Citingin for ployed term auditor”.’the “stateand void. Justice

forcefullycourt, very anda unanimous cases.
principlessome basicdownlaidlogically

governmentala“The duties of au-incontrolling thebetobelievewewhich
setlaw are well forthditor at commonofof officespeaking theIncase.instant
Green,Peoplein ex rel. Brown v. 5word “au-meaning of theauditor, theand

200,N.Y., 194, iswhere itDaly, said:it was said:dit”,
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“ Originally itis an auditor? generally‘What ertheless speaking, those
king,an whoseofficer of the prescribedmeant duties that have been for the

was, theduty periods ofit statedat office of auditor have been those of
year, of inferi-to the accounts auditing,examine adjusting settlingand the

certify correct-or officers to theirand amount againstof claims the state and
* * *ness, afterwardswasand payable out of funds of the state.
designate theused officers of *to those * *[Citing From thestatutes.]

Exchequer ac-duty,ofCourt whose creation of the office to statehood it
Coke, ac-to takecording was to the retained its original status aas free

king’sof the receiverscounts of the and independent office,executive to
them,”perfectandrevenue “audit and audit the accounts of the state.

without, however, any chang-putting in
“With the advent of statehood thees, theonly to auditbeingtheir office

auditor officer,became a constitutional* * Inst.(4*.accounts Coke’s
with its being byincumbent elected theobjectvery examiningof and107.) The
people placedand under bond. Theascertainauditing an account is to
duties of the alwaysofficernow are andany or mis-are errorswhether there
have generalbeen those of accountantit, hence oftakes in and the definition

state,of the and as such longhas beenaudit,” is ex-the “to which toverb
termed watchdog‘the treasury’.of theadjustamine, settle and accounts—to

alwaysSuch independ-officerhas beenaccuracyverify the of the statement
ent, responsible only law,to the hisauditingthetosubmitted officer or
bond and the polls.”electors at the* * *body. “At presentthe day,”
76 pages 260-262,Ariz. at 263 P.2dsays Wedgewood, one of the writ-last

pageat 365.meaning words,theupon Englishers of
isterm confined to the investiga-“this emphasisMuch is placed petitionersby

accounts, the examination andoftion upon that statement in the Hudson case
au-of is termed thewhichallowance that no powerscommon-law or duties at-

dit”.’ tach to the office of state auditor because
only prescribedit has those by statute,by this courtwas determined“It
furtherand the1939, declarationFrohmiller, that the legis-53 Ariz.v.in Shute

may enlarge998, lature orthat no common-law remove483, P.2d duties and90
powerstheattach to above of this office mightduties asor bepowers necessary

officers, However,the future.but in asconstitutional to theenumerated latter
by powerstatute. Nev- is stated such isprescribed clearlyitonly notthose with-
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governmentif carefully preservedbe remiss byWe would belimitations. theout
and courtshistory in our state to the end that gov-office one branch ofof thisthe
not permittedlaw were ernmentdescription in common shall to uncon-not beits

stitutionallysodoappropriate uponto encroachIt functionswas theconsidered.
especially properly branch,isKelly, supra, belongingand to another forHudson v.in

onlywith in preserveconfronted thisnow, we manner we thefor here are canso
merely systemonefrom ofnot checks and ispowers balances whichofa transfer

another, one genius government.from thebut of our resultoffice to Theexecutive
Toanother. of attemptingto fromgovernmentof to withdraw statebranch the

placeof andthe function “audit- auditor to with a member thewhether ofdetermine
belonging” legislatureto the“properly right expensethe to the“audit”oneing” is
necessarily entails ofdepartment legislative departmentclaims theexecutive —one

history and common- equalof the co-ordinatethe and ofof branchesconsideration
office, though government destroys,evenof the thatto extent atdefinitionlaw —

least,dutiespowers systemits and this of checks and balances.office derivesthe
court,and Severn,statutes. Thisconstitution in the casefrom the of Udall v.solely

Kelly, supra,Hudson v.fromlong quotation stated:The
“traditionally executivethehighlightssupra, ** * Where the Constitution

“auditing”.ofnature expressly, implication,by'or confers
powercertaina on one of the greatfrom Hudson v.statementfurtherThis

departments of government,the thatenlightening:supra, equallyisKelly,
power may not be delegated to an-

by theundoubtedly intended“It was * *departmentother 52 Ariz.
in thethatour Constitutionofframers 77,page P.2d pageat 79 at 352. (Em-

allofauditing accountstheofmatter phasis supplied.)
agencies thatand stateofficialspublic

C.J.S., Law,16Cf. Constitutional 167,p.§byperformedto bewasfunctionthis
845.of the officersindependentofficeran

” rel.In State ex Proudfit v. Hastings,** *to be audited.agenciesand
525, ActWis. an held10 was unconstitu-page262, 263 P.2d atpageAriz. at76

comptrollerby which ational was appoint-366.
pass uponto examine anded all claims

concept “in­Certainly of an audited bythis accounts the secretaryand of
in Actthe officer was the exaudit” is violated state—whichdependent officio au-

very provisionsis essential of the state under theconsideration. It ditorunder of
separation powers ofsharp of Wisconsinthe Constitution. Thethe courtthat
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which,employed languagethere while not official of the department.executive That
here, application: power, hold,controlling generalis we byof was delegated the Con-

stitution to the executive branch and im-
power“Every positive delegation of pliedly placed respondent.in the hands of

implies adepartmentto officer orone DSubdivisions E 41-1103,and of section
any of-by othernegation exerciseof its A.R.S., are held to be unconstitutional and

didficer, person. itdepartment Ifor therefore void.
fabricnot the constitutionalwhole

destroyed. onlyMandamus compellies tomight andbe undermined
performan officer to dutyaeffectually ac- concerningcould asresultThis be

which he has discretion,nonew offi-by and whichcomplished creation of hethe
has refused perform.totheexercising 12-2021,Sectiondepartmentscers and
A.R.S.; Hutchinsby v. Frohmiller,thejurisdiction aspower and 55 Ariz.same

528,pageat 103those P.2d 958,atabrogation page supra.offormalanddirect
In the instant case wealthough exer- holdAnd, theexisting. thatnow mandamus

is will not lielegislature respondentbecausebypower auditorof the doescise this
never- have a discretion inprohibited, theexpressly exercise ofnowhere her

duty in auditing petitioners’people claims toso. The de­they cannot dotheless
termine whether they are excessive incapacity ex-sovereigntheirhaving in
amount and therefore inconsistent withwho theand determinedpowertheerted

provision,constitutional IV, part 2,Art.nothingauditor, istherebe theirshall
section 17 prohibiting compensation.extraupon.”acttolegislaturetheleft for

The alternative writ ofpage 531. mandamus isatWis.10
quashed.

leg-thethatbutquestionnoisThere
power ofconstitutionally has “theislature WINDES, PRADE,PHELPS and LA

expend publicmayonenoaspurse”the JJ., concur.
sanction; how-legislativewithoutfunds

fram-thethat STRUCKMEYER,believeever, (dissenting).cannotwe Justice
intended thatever manyhasThis court timesconstitution statedour thaters of

governmenttheof there are no dutiesbranch connected with thelegislativethe
V,expense enumerated inclaims of its offices Articleshould, the own Sectionas to

9, exceptthe of the Constitution ofmembers, perform executive function Arizona
provided by legislativethosethat it was intended Act. In our“auditing”, norof

Frohmiller,expenditure public leadingof case of Shute v. 53theforany claims
483, 998, 1003,by P.2daudit some Ariz. 90 wepaid without an said:befunds
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Jordan,holding languagein in Lockwood v. 72“Notwithstanding the used
428,77, 83, 432:cases, clearly view Ariz. 231 P.2dof thethese we are

attorneynaming ofmere thethat the “ * ** powers ofand dutiesThe
statethisin the ofgeneral constitution provisionsthe ofauditor under the

restric-impliedanamount todoes not assection article 5 shall be such9 of
authority legislatureof thetion theon express‘prescribed byare Nolaw’.

** *duties.prescribingin his imposed upon legis-restrictions theare
by respectlature withthe constitutionprovision thatstated,just the“As
powersthe beand duties which shalltoandpowersattorney general’sthe

byexercised the state auditor. Weby law’prescribedbe as‘shallduties
inhave the absenceso often held thatpart the constitutionofas much ais

pos-legislatureof such therestrictionscreating the officeitportion ofas that
powersplenary tosesses enact .suchis aitfully binding, butasanditself

mayjudgmentlaws thatas its dictatethebe thatprovision if it trueuseless
is unnecessaryit to cite authorities toin-office in thatof thenamingmere

(Italics mine.)sustain it.”pre-inlegislaturethelimitsstrument
fillingpersonthefunctionsthescribing only of the ofSince the duties office
fram-Naturally theperform.mustit law,”“prescribed bystate auditor thoseare

intended, whenconstitutiontheers of only necessaryit to determine what theis
attorney gen-ofofficethey thecreated By theprescribedlaw has in this case.

elective, dutiesitsit thatmadeeral and A.R.S.1956,41-141,provisions of Section
by persondischarged thebewould decision,quoted statein the court’s the

factit, thein view ofbuttoelected “audit,required adjust andauditor is to
also the sameprovided attheythat againstsettle amount of claims thethe

thatsame instrumentin theandtime * * requireThis would thestate
‘asbeduties shouldpowers andhis audit of theof the claims members of

law,’ by legis-by meaningprescribed state it not for the sub-legislature were
heact, intention was thhtthelative sequent twenty-second legis-of theAct

assigned himthe dutiesperformwould lature, 41-1103, providingEsubd.Section
* *"* (Italicslegislature.theby * * *paymentsthat (for“All reim-

mine.) expensesof of members of thebursements
paid uponby many legislature) approvalfollowed others shall bewasThis decision

presidentas ofciting speak-it the law of this the of the senate or theapproving and
* *unequivocal representativesofculminated in er house ofthejurisdiction and
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elim-legislature has stitution ofBy the thethis latter Act this state is made without
support any authority.state auditor offrom the duties of the Itinated reasons or
is,claimslegislative course,ofobligation auditing insupportableof beingthe diamet­
ricallyexpenses. opposedfor reimbursement of to the of theconstruction

expressedConstitution as foregoingin the
thewithWe not here concernedare

quoted holdings of Lockwood v. JordanisThatlegislativewisdom of the action.
and Shute v. manyFrohmiller and the

wholly within its discretion.
former decisions of this court. This court
cannot have“Finally, ways.if law were one it botheven the Either it was
contemplated byand the threat ofsafeguards thewithout framers of the" Con­

imminent, stitutionhas that thethis Courtabuse seemed duties of the offices enu­
authority merated inpower V, 9,thethe nor Articleneither Section were to

prescribeddesirability be byof theupon the legislatureto decide the or it was
contemplatedsolely toare confined thatmeasure. We the duties of these of­

constitutionality.” ficesquestion its wouldthe of be construed into the Consti­
221,Frohmiller, bytution interpretations65 Ariz. theEarhart v. of the mem­

436, bers of this178 P.2d 439. court. I choose the former.
latter,If it is the plain,then the simple

disposes thefully ofWhat been saidhas
language Constitution,of the pow­that the

respondent and wouldcontentions of the ers and duties prescribed“shall be as by
matter werebe conclude thissufficient to law”, does not mean says.what it

adopted bypositionit the courtnot for the
It seems to me that the former decisions

in its decision.
of deservingthis court are of better treat-

The court its decision on the as- ment. There is somerests virtue in consistency.
sumption duty people-is execu- itthat it the of the Without the of the state are com-

pelleddepartment againstaudit claims throughtive to to wander a maze of con-
language language flicting dependentin and thisthe state this constructions upon no

“ ** * guidanceforonly clearly certain rules save onlybut it was con- that
expedienttemplated by maywhich be deemedthe creation of the consti- for the

Theoffice of that someone moment. alternative writ oftutional auditor manda-
state, issued shouldagainst per-should audit claims the mus heretofore be made

* * assumptionThis the manent.about Con-


