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Rehnquist, J., opinion Court,C. delivered the of the White,in which
Blackmun, Powell, O’Connor, Scalia, JJ., joined.and Marshall,
J., dissenting opinion,filed a Brennan, J.,in joined, post, p.which 755.
Stevens, J., dissenting opinion, p.filed a post, 767.

Solicitor General Fried argued the cause for the United
States. himWith on the briefs were Assistant Attorney

Weld,General SolicitorDeputy Bryson,General P.Jeffrey
Minear, Rosenthal,Samuel S.Maury Epner.and
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Anthony argued respondents.M. Cardinale the cause for
KimberlyhimWith on the brief was Homan*

Rehnquist opinionChief Justice delivered the of the
Court.

(Act)The Bail Reform Act of 1984 allows a federal court to
pendingdetain an arrestee iftrial the Government demon-

by convincingstrates adversaryclear and evidence after an
hearing reasonablythat no release conditions “will assure

safety any person. . . the community.”of other and the The
AppealsUnited States Court of for the Second Circuit struck

provision faciallydown this of the Act as unconstitutional,
typein pretrialbecause, that court’s words, this of detention

process.” grantedviolates “substantive due We certiorari
among Appealsbecause of regardinga conflict the Courts of

validity (1986).the of the Act.1 479 U. S. 929 We hold
against by respond-that, as the facial attack mounted these

fully comportsents, the require-Act with constitutional
ments. We therefore reverse.

of amici urging*Briefs curiae affirmance were filed for the National
LawyersAssociation of Criminal byDefense MayJon Kingand Mark

Leban; for theand Public by CherylDefender Service Long,M. James
Klein, and David A. Reiser.

Briefs of amici curiae were filed for the American byBar Association
Thomas,Eugene Cole,C. Charles Schlueter;G. and David A. for the

American Civil byLiberties Union et al. Genego,William J. Dennis E.
Curtis, Rosenbaum,Mark Hoffman,Paul Emery,Richard Gug-Martin

Bronstein,genheim, Goldstein;Alvin and David and Perryfor byHoward
Allen N. Brunwasser.

1Every Appealsother Court of to have considered validitythe of the
rejectedBail Reform Act of 1984 has the facial challenge.constitutional

(CA11Walker,United v. 1986);States 805 F. 2d 1042 United States v.
(CA11Rodriguez, 1986);803 F. 2d 1102 United Simpkins,States v. 255

306,App. (1986);U. S. D. C. 801 F. 2d 520 Zannino,United States v. 798
(CA1 1983);F. 2d 544 Perry,United States v. (CA3),788 F. 2d 100 cert.

denied, (1986); (CA7479 Portes,U. S. 864 United States v. 786 F. 2d 758
1985).
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to “theResponding alarming problem of crimes committed
by on S.persons release,” No. 3Rep. 98-225, (1983), Con­p.

Bailformulated the Reform Act ofgress 1984, 18 U. S. C.
seq. (1982§3141 ed., III),et asSupp. the solution to a bail

crisis in the Thefederal courts. Act represents the National
Legislature’s considered toresponse numerous perceived de­

in bail Byficiencies the federal process. providing for sweep­
ining changes the federalwayboth courts consider bail appli­

andcations the circumstances under bailwhich granted,is
Congress to the courtshoped “give adequate authority to
make release decisions that give appropriate recognition to
the a to ifdanger person may pose others released.” S. Rep.
No. 98-225, at 3.

3141(a)§To this end, of the Act requires judiciala officer
to determine whether an arrestee shall be detained. Section
3142(e) “[i]f,that afterprovides a hearing to thepursuant

ofprovisions (f),subsection the judicial officer finds that no
condition or ofcombination willconditions reasonably assure
the ofappearance personthe as and therequired ofsafety

otherany and theperson community, he shall order the
3142(f)detention of the person prior to trial.” Section pro-

vides the arrestee with a number of procedural safeguards.
He themay request presence of counsel at the detention

he andhearing, may testify present witnesses in behalf,his
as well as proffer evidence, and he may cross-examine other
witnesses at the Ifappearing hearing. judicialthe officer
finds that no ofconditions pretrial release can reasonably as-
sure the ofsafety personsother and the hecommunity, must

instate his offindings §fact writing, 3142(i), and hissupport
3142(f).conclusion with “clear and evidence,” §convincing

The judicial officer is not given unbridled indiscretion mak-
ing the detention determination. hasCongress specified the
considerations torelevant that decision. These in-factors
clude the nature and seriousness of the thecharges, substan-

of thetiality Government’s evidence theagainst arrestee, the
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background characteristics, andand the naturearrestee’s
by suspect’sdanger posed theand seriousness of the release.

§3142(g). judicial officer order detention,Should a the de-
expedited appellate review oftainee is entitled to the deten-

(c).§§3145(b),tion order.
AnthonyRespondents Salerno and Vincent Cafaro were

chargedbeingafter in a21,1986,arrested on March 29-count
allegingindictment various Racketeer Influenced and Cor-

(RICO)Organizationsrupt violations,Act mail and wire
gamblingoffenses, extortion,fraud and various criminal vi-

alleged racketeeringolations. The RICO counts 35 acts of
gambling,activity, including conspiracyandfraud, extortion,

respondents’ arraignment,murder. At the Gov-to commit
pursu-andmoved to have Salerno Cafaro detainedernment

3142(e), ground§ the that no condition ofant to on release
safety community any person.of the orassure thewould

hearinga at which the GovernmentThe District Court held
proffer of evidence. The Government’s casemade a detailed

ofthat Salerno was the “boss” the Genovese crimeshowed
“captain”family that was a inof La Cosa Nostra and Cafaro

family. According prof-thethe to Government’sGenovese
intercepted bylarge partin on conversations afer, based

participatedwiretap, respondents hadcourt-ordered the two
illegitimatewide-ranging conspiraciesin to aid their enter-

throughprises violent means. The Government also offered
testimony witnesses, who would assertthe of two of its trial

conspira-personally participated in two murderthat Salerno
challengingopposed detention,the motion forcies. Salerno

credibility He offeredof the Government’s witnesses.the
testimony as well as a let-the of several character witnesses

stating suffering ahis doctor that he was from seri-ter from
presented no evidence at theous medical condition. Cafaro

wiretaphearing, instead characterized the conversationsbut
“toughmerely talk.”as

granted detentionThe District Court the Government’s
byconcluding that the Government had establishedmotion,
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convincingclear and evidence that no orcondition combina-
safetytion ofof conditions release would ensure the of the

anycommunity person:or
organization“The activities suchof a criminal as the

Family prin-Genovese do with the ofnot cease arrest its
cipals stringenttheirand release on even the most of bail

illegal place manyThe businesses,conditions. in for
years, require protection, theyconstant attention and or

recog-will fail. Under these circumstances, this court
strong part leadershipnizes a theincentive on of its to

continue business as When as in-usual. business usual
beatings, presentthreats,volves and murder, dan-the

ger people pose communitysuch in the is self-evident.”
(SDNY 1986).2Supp. 1364,631 F. 1375

Respondents appealed, contending that to the extent that
permits pretrial groundthe Bail Reform Act detention theon

likelythat the arrestee is to commit future crimes, it is
unconstitutional on its face. Over a thedissent, United

Appeals agreed.States ofCourt for the Second Circuit 794
(1986). Although agreed pretrialF. 2d 64 the court that de-

imposed likelybetention could if the defendants were to in-
jeopardize process,timidate orwitnesses otherwise the trial

3142(e)’s“§ pretrial [onit found authorization of detention the
ground dangerousness] repugnant conceptof future to the of

process, prohibitssubstantive due which we believe the total
deprivation liberty simply preventingof a means ofas future

Id.,crimes.” at 71-72. courtThe concluded that the Gov-
process, per-not,ernment could consistent with due detain

any merelysons who not beenhad ofaccused crime because
they thought present danger community.were to a to the

quotingatId., 72, United States v. 790Melendez-Carrion, F.
2 subsequentlySalerno was in proceedingssentenced unrelated before a

date, however,judge.different To this Salerno has not been confined
pursuant authorityto sentence. presentthat The for Salerno’s incarcera­

pretrialtion remains the District Court’s detention Theorder. case is
very presentedtherefore much alive properlyand is for our resolution.
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(CA2 1986) J.).(opinion984, Newman,2d 1000-1001 of It
system personsthatreasoned our criminal law holds account-

past anticipated Al-actions,able for not future actions.
though a court could detain an arrestee who threatened to

permissibleflee such detentiontrial,before would be because
objective system—it would serve the basic of a criminal

bringing distinguishedthe accused to trial. The court our
Pugh, (1975),decision in v. 420 U. S. 103 in whichGerstein

upheld police pursuantwe detention to arrest. The court
“limiting toconstrued Gerstein as such detention the ‘admin-

”steps quotingincident to arrest.’ 794F. at2d, 74,istrative
supra, AppealsGerstein, at 114. The of also foundCourt

(1984), up-in Martin,our decision Schall v. 467 U. 253S.
holding pretrial juveniles, inappositepostarrest, detention of

juveniles libertybecause have a lesser interest in than do
dissenting judge face,adults. The that on its theconcluded

adequatelyBail Reform Act balanced the Federal Govern-
safety againstcompelling publicin thement’s interests

liberty interests.detainee’s
II

challenge legislativeA is, course,facial to a Act of the most
challenge successfully, challengerdifficult to mount since the

must that no set of circumstances exists underestablish
the Act be valid. The fact that the Bail Reformwhich would

unconstitutionallymight operate conceivableAct under some
wholly invalid,of is insufficient to render itset circumstances

recognized an “overbreadth” doctrine out-since we have not
of the First Amendment. Schall v.side the limited context

respondentssupra, think haveMartin, 269,at n. 18. We
heavy burden to that thefailed to shoulder their demonstrate

“facially”Act is unconstitutional.3

3 validity any aspects Act that areintimate no view on the of of theWe
respondents’ respondentscase. Nor have claimed that thenot relevant to

way applied particularof the it to theAct is unconstitutional because was
facts of their case.
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present groundsRespondents invalidatingtwo for the Bail
provisions permitting pretrialAct’sReform detention on the

dangerousness. they rely uponfuture First,ofbasis the
Appeals’of conclusionthat theCourt Act exceeds the limita-

placed upon bytions the Federal Government the Due Proc-
theyof the Fifthess Clause Second,Amendment. contend

Eighth proscrip-the Actthat contravenes the Amendment’s
against excessivetion, bail. We treat inthese contentions

turn.
A

providesThe Due Process Clause of the Fifth Amendment
person deprived liberty, prop-that “No shall... be of life, or

erty, processwithout due of law . . . .” This Court has held
protects againstthat the Due Process Clause individuals two

governmenttypes of action. So-called “substantive due
process” prevents government engagingthe from in conduct
that “shocks the conscience,”Rochin California,v. 342 U. S.

(1952), rights “implicit165, 172 or interferes with in the con-
cept liberty,”of ordered Palko v. 302Connecticut, 319,U. S.

(1937). government depriving per-325-326 When action a
liberty, propertylife,son of or survives substantive due

process scrutiny, implementedit must still be in a fair man-
(1976).Eldridge,ner. Mathews v. 424 319,U. S. 335 This

requirement traditionally “proce-has been referred to as
process.dural” due

Respondents arguefirst that the Act violates substantive
process pretrialdue because the detention it authorizes con-

impermissible punishmentstitutes before trial. See Bell v.
(1979).441Wolfish, 520, 535,U. S. and n. 16 The Govern-

argued pretrialment, hashowever, never that detention
upheld “punishment.”could ifbe it were The Court of

Appeals pretrialthatassumed detention under the Bail Re-
regulatory, penal, agreeform Act is not and we that it is.

personmatter,As an initial the mere fact that a is detained
inexorably govern-does not lead to the conclusion that the
imposed punishment. supra,ment has Bell v. Wolfish, at
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libertya on consti-537. To determine whether restriction
permissible regulation,impermissible punishment ortutes

legislative Martin,we first look to intent. Schall v. 467
Congress expressly im-at 269. Unless intended toS.,U.

pose punitive punitive/regulatoryrestrictions, the distinction
purpose [theturns on “‘whether an alternative to which

may rationally assignablerestriction] it,connected is forbe
appears init excessive relation to the alterna-and whether

purpose assigned quoting Kennedy[to it].’” Ibid.,tive v.
(1963).168-169Mendoza-Martinez, 144,372 U. S.

imposed byconclude that the detention the Act falls onWe
regulatory dichotomy. legislative historythe side of the The

clearly CongressBail Reform Act indicates thatof the did not
pretrial provisions punishmentthe detention asformulate for

dangerous Rep. No. at98-225,individuals. See S. 8. Con-
gress perceived pretrial potentialinstead detention as a solu-

pressing problem. Id.,tion to a societal at 4-7. There is no
communitypreventing danger legiti-to thedoubt that is a

regulatory goal. supra.mate Schall v. Martin,
pretrialNor are the incidents of detention excessive in

regulatory goal Congress soughtto the to achieve.relation
carefullyThe Bail Reform Act limits the circumstances under

may soughtdetention to the most serious of crimes.which be
3142(f) (detention§ hearings ifSee 18U. S. C. available case
violence,involves crimes of offenses for which the sentence is

imprisonment druglife or certaindeath, offenses,or serious
offenders).repeat promptThe arrestee is entitled to a

hearing, length pretrialibid.,detention and the maximum of
by stringentdetention is limitationslimited the time of the

(1982§3161 seq.Speedy etTrial Act.4 18 U. S. C. ed.See
III).Supp. inMoreover, Martin,and as Schall v. the condi-

by “appearActtions of the to reflectconfinement envisioned
upon byregulatory purposes the”the relied Government.

4 point at in particularWe intimate no view as to the which detention a
might excessively prolonged, punitive, incase become and therefore rela­

Congress’ goal.regulatorytion to
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467 at 270. inS.,U. As theSchall, statute at issue here
requires “facility separate,that detainees be housed in a to

practicable, persons awaiting servingthe extent from or
being custody pending appeal.”sentences or inheld 18

3142(i)(2).§ pre-U. S. C. We conclude, thattherefore, the
contemplated by regu-trial detention the Bail Reform Act is

latory punishmentin nature, and does not constitute before
trial in violation of the Due Process Clause.

AppealsofThe Court nevertheless concludedthat “the Due
prohibits pretrial groundProcess Clause detention on the of

danger community regulatoryto the as a measure, without
regard to the duration of the detention.” 794 F. at2d, 71.
Respondents erectingcharacterize the Due Process Clause as

impenetrable governmentalan in“wall” this area that “no
important, compelling mayrational, orinterest — otherwise—

Respondentssurmount.” Brief for 16.
lays any categoricalWe do not think the Clause down such

imperative. repeatedlyWe have held that the Govern-
regulatory community safety appro-ment’s ininterest incan,

priate outweigh libertycircumstances, an individual’s inter-
example,est. For in of or insurrection,times war when

society’s peak, mayinterest is at theits Government detain
dangerous.individuals whom the Government believes to be

(1948)(approvingSee Ludecke Watkins,v. 335 160U. S. un-
power enemyreviewable executive to detain aliens in time of

(1909)war); Moyer Peabody, (rejectingv. 212U. 84-8578,S.
process jailed probabledue claim of individual without cause

insurrection).by inGovernor time of Even outside the exi-
gencies sufficiently compellingof war, we have found that
governmental justify dangerousinterests can detention of
persons. we have noThus, found absolute constitutional

dangerouspotentiallybarrier to detention of resident aliens
pending deportation proceedings. Landon,Carlson v. 342

(1952);Wong Wing524, States,U. S. 537-542 v. United 163
(1896). governmentU. S. 228 have also that theWe held
mentally presentmay whodetain unstable individuals a dan-
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ger public, Addington (1979),to the 441Texas,v. U. 418S.
dangerous incompetentand defendants who become to stand

(1972);trial, Jackson v. 406Indiana, 715,U. S. 731-739
(1956).Greenwoodv. United 350States, U. S. 366 We have

approved postarrest regulatory juvenilesof detention of
they present continuing danger community.when a to the

supra. competent maySchall v. Martin, Even adults face
liberty operationsubstantial arestrictions as result of the

justice system. police suspectof our Ifcriminal the an in-
they maydividual of a crime, arrest and himhold until a

magistrate probableneutral determines whether cause ex-
(1975).Pugh, Finally,ists. Gerstein v. 420 U. S. 103 re-

spondents Appealsconcede and the ofCourt noted that an
may presentsarrestee be incarcerated until trial if he a risk

flight, dangerof Bell 441see v. U.Wolfish, S., 534,at or a to
witnesses.

Respondents exceptionscharacterize all of these cases as
“general processto the rule” of substantive due that the

government may person prior judgmentnot detain a to a of
guilt “general may freelyin a criminal trial. aSuch rule” be
conceded, but we think that these cases show a sufficient

exceptions congressionalnumber of to the rule that the action
challenged hardly totallyhere can be characterized as novel.

authority government,Given the well-established of the in
special liberty priorcircumstances, to restrain individuals’ to
or even without criminal conviction,trial and we think that

present providing pretrialthe statute for detention on the
dangerousness preciselybasis of inmust be evaluated the

same manner that inwe evaluated the laws the cases dis-
cussed above.

government’s preventing byinThe interest crime arrest-
legitimate compelling.ees is both and De Veau v. Braisted,

(1960). supra, recognizedIn144, 155 Schall,363 U. S. we
strength juvenilepreventingof the State’s interest inthe

general preventionconcern withcrime. This crime is no less
suspectscompelling “[t]hewhen the are Indeed,adults.
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by dependent uponharm suffered the victim of a crime is not
age perpetrator.” supra,the of the Schall v. Martin, at

responds264-265. The Bail Reform Act of 1984 anto even
particularized governmentalmore interest than the interest

upheld per-we sustained in Schall. The statute we in Schall
pretrial any juvenile anymitted detention of arrested on

charge showing mightafter a that the individual commit
some furtherundefined crimes. The Bail inReform Act,

narrowly particularly problemcontrast, focuses on a acute in
overwhelming.which the Government interests are The

operates onlyAct on individuals who have been arrested for a
specificcategory extremelyof serious offenses. 18 U. S. C.

3142(f).§ Congress specificallyfound that these individuals
likely responsible dangerousare far more to be for acts in the

community Rep.after arrest. See S. No. 98-225, at 6-7.
by any attemptNor is the Act means a scattershot to inca-

pacitate merely suspectedthose who are of these serious
prob-crimes. The Government must first of all demonstrate

chargedable cause to believe that the crime has been com-
by enough.mitted the arrestee, but that is not In a full-

adversary hearing,blown the Government must convince a
by convincingneutral decisionmaker clear and evidence that

reasonably safetyno conditions of release can assure the of
3142(f).community any person. §the or 18U. S. C. While

general preventingthe Government’s ininterest crime is
compelling, heightenedeven this interest is when the Gov-

convincing proof alreadyernment musters that the arrestee,
presentsindicted or held to answer for a serious crime, a de-

danger community.monstrable to the Under these narrow
society’s preventioncircumstances, interest in crime is at its

greatest.
On the other side of the ofscale, course, is the individual’s

strong liberty.interest in impor-We do not minimize the
right.tance and fundamental nature of this But, as our

right may,cases gov-hold, this in circumstances where the
sufficiently weighty,ernment’s interest is be subordinated
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greater society. Congress’the thinkto of thatneeds We
careful delineation of the under whichcircumstances deten­

permittedtion will be satisfies this Whenstandard. the
by convincingproves clearGovernment and evidence that an

presentsarrestee an identified and articulable threat to an
community,individual or the that,we believe consistent with

maythe Due Process aClause, court disable the arrestee
executingfrom that threat. Under circumstances,these we

categorically pretrialcannot state that detention “offends
principle justicesome of so rooted in the traditions and con­

people Sny­of as toscience our be ranked as fundamental.”
(1934).Massachusetts,v. 291 97,der U. S. 105

Finally, may dispose briefly respondents’we of facial chal-
lenge proceduresto the of the Bail Reform Act. To sustain

against challenge, onlythem such a we findneed them “ade-
quate pretrialto authorize the detention of at least some
[persons] charged supra,crimes,” Schall,with 264,at

mightthey particularinwhether or not be insufficient some
they passthink test.circumstances. We that As we stated

nothing inherentlySchall,in “there is aunattainable about
prediction S.,of future criminal conduct.” 467U. at 278;see

(1976) (joint opinionv. 428 U. S.Texas, 262,Jurek 274 of
JJ.);Stewart, id.,and at 279Powell, Stevens, J.,(White,

concurring judgment).in
procedures byUnder the Bail Reform aAct, the which

judicial dangerous-officer ofevaluates the likelihood future
designedspecifically accuracyare theness to further of that

right todetermination. Detainees have a counsel at the
3142(f).§hearing. They may testify18detention U. S. C.

bypresent proffertheir behalf,in own orinformation other-
appearwise, and at thecross-examine witnesses who hear-

ing. judicial charged responsibil-Ibid. officerThe with the
appropriatenessity determining guidedof the of detention is

statutorilyby includefactors,enumerated which the nature
charges, weightofthe circumstances the the of theand evi-

history putativeof thedence, the and characteristics of-
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§danger community. 3142(g).the to thefender, and The
convincingprove by andGovernment must its case clear evi-

3142(f).§ Finally, judicial mustdence. the officer include
findings of a of reasons forwritten fact and written statement

3142(i).§ provisions,a to The Act’s reviewdecision detain.
§3145(c),provide appellatefor immediate review of the de-
tention decision.

safeguards repelextensive suffice to a fa­We think these
challenge. protections exactingcial The are more than those

juvenile supra,in context, Schall,found sufficient the seewe
they necessaryat 275-281, and far exceed what we found to

postarrest Pugh,effect limited detention in 420Gerstein v.
(1975). legitimate compellingregu­U. S. 103 Given the and

latory purpose procedural protectionsthe Act theof and it
faciallyoffers, we conclude that the Act is not invalid under

of Fifththe Due Process Clause the Amendment.

B

Respondents that the Bail Reform Actalso contend vio-
Eighthlates the Excessive of theBail Clause Amendment.

AppealsThe Court of did not address this issue because it
found that the Act violates the Due Process Clause. We

challenge uponthink that the Act survives a founded the
Eighth Amendment.

Eighth pretrial by pro-The Amendment addresses release
“[ejxcessiveviding merely required.”that not bebail shall

says nothingClause, course,This of about whether bail shall
Respondentsbe available at all. contendnevertheless that

grants solelyright uponthis them a calculatedClause to bail
flight. They rely Boyle,considerations of on Stack v. 342

“[bjail(1951),5 in that1,U. S. which the Court stated set at
figure higher reasonably [toa than an amount calculated

presence trial]ensure the defendant’s at is ‘excessive’under
Eighth respondents’Amendment.” In view,the since the

essentiallyBail Reform Act allows a court to set at anbail
flight,amount for not to the ofinfinite reasons related risk it
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RespondentsBail concedethe Excessive Clause.violates
Eighththeyright inbail have discovered thethat the to

may, example,A fornotAmendment is absolute. court
Appealscapital And, Court ofbail in cases. as therefuse

mayrespondents whenadmit, a court refuse bailnoted and
byjudicial processpresents a threat to thethe defendant

intimidating Respondents Re-Brief for 21-22.witnesses.
exceptionsspondents as consistent withcharacterize these

they purpose thebe sole of bail—to ensurewhat claim to the
integrity judicial process.of the

agree primarythat function of bail is to safe-we aWhile
guiltguard adjudicatingrole in the or innocencethe courts’

reject proposition Eighththat thedefendants,of we the
pur-categorically prohibits government fromAmendment the

admittedly regula-suing compelling throughother interests
above-quotedpretrial inThe dictum Stacktion of release.

Boyle to ar-too slender a reed on which rest thisv. is far
gument. hadThe in no occasion to considerCourt Stack

requires admitExcessive Bail Clause courts towhether the
inbail,to because the statute before the Courtall defendants

Thus,to bailed.that case in fact allowed the defendants be
admittedlyonly bail,to determinethe Court had whether

greaterat acase,in that was excessive if set sumavailable
necessary presenceto at trial.that ensure thethan arrestees’

holdingholding by the Court’sThe of Stack is illuminated
just 342 524Landon,later in U. S.four months Carlson v.
(1952). remarkably presentto thecase,In that similar

held bailhad been arrested and withoutaction, the detainees
Attorneydeportability.pending of Thea determination

ground“onindividuals,to the therefused releaseGeneral
[their] releasecause to thatthere was reasonable believethat

publicprejudicial to and would endan-be the interestwould
ger safety 529Id.,and the United States.” atthe ofwelfare

added). brought(emphasis the same chal-The detainees
Eighthbring today:lenge respondents Amend-to us thethat
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required them to be admittedment to Thebail. Court
rejected proposition:squarely this

slight changes“The bail clause liftedwas with from
English Rights Englandthe Bill of InAct. that clause

thought righthas never been to a toaccord bail in all
merely providecases, but to that bail shall not be exces-

proper grantinsive those cases where it is to bail.
Rights,When this clause was carried over into our Bill of

nothing any concept.was said that indicated different
Eighth prevented CongressThe Amendment has not
definingfrom the classes of cases in which bail shall be

country.inallowed this inThus, criminal cases bail is
compulsory punishment maynot where the be death.

very language saytheIndeed, of the Amendment fails to
(footnotesall arrests must be Id.,bailable.” at 545-546

omitted).

Carlson v. Landon was a civil and wecase, need not decide
today speakswhether the BailExcessive Clause at all to
Congress’ power defineto the classes of criminal arrestees
who shall be ifadmitted to bail. For even we were to con-

Eighth imposesclude that the Amendment some substantive
Legislature’s powerslimitations on the National in area,this

stillwe would hold that the Bail Reform Act is valid. Noth-
ing permissiblein of thethe text Bail limitsClause Govern-

solely questions flight. onlyment considerations to of The
arguable substantive oflimitation the Bail Clause is that the

proposedGovernment’s conditions of release or detention not
light perceivedinbe “excessive” of the evil. course,Of to

responsedetermine whether the Government’s is excessive,
compare response againstwe must that the interest the Gov-

protect by response.ernment seeks to means of that Thus,
onlywhen the Government has admitted that its interest is in

preventing flight, bybail must be set a court at a sum
designed goal, Boyle,to ensure that and no more. Stack v.
supra. CongressWe believe that when has mandated de-

compelling pre-tention on the basis of a interest other than
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Eighth doesflight, Amendmenthere, theas it hasvention of
require release on bail.not

I—II—IHH

priorsociety liberty toand detentionnorm,is theIn our
carefully exception.limited Weis thetrialtrial or without

pretrialprovisions in the Baildetentionforthehold that
excep-carefullythat limitedfall withinAct of 1984Reform

prior trial ofthe detention toThe Act authorizestion.
charged afterfelonies who are foundwith seriousarrestees

safetyadversary hearing pose of individ-a threat to thetoan
community of release canwhich no conditiontheuals or to

procedural safeguardsdispel. detailed aboveThe numerous
unwillingadversary hearing. toareWethismust attend

uponcongressionalsay as it isdetermination, basedthat this
every government for theprimary concernofconcernthat —a

safety face violatesits citizens—on itsthe lives ofand indeed
Fifth Amendment or theof theDue Process Clauseeither the

Eighth Amendment.theBail Clause ofExcessive
Appealsjudgment is thereforethe Court ofofThe

Reversed.

Brennan joins,whom JusticeMarshall, withJustice
dissenting.

brings athe first time stat-the Court forThis case before
anypersonCongress ofinnocentthat ain declaresute which

allega-indefinitely, pendingmay jailed trial ofthecrime be
iflegally presumed untrue, the Govern-to bewhich aretions

judge that the accused isaofshows to the satisfactionment
pending charges,the atlikely tounrelatedcrimes,to commit

thestatutes, consistent withany in the future. Suchtime
experiencetyrannyusages of what bitterthe excessesandof

thoughtlongpolice state, beenhavetheus to callteaches
rights protectedincompatible humanthe fundamentalwith

Today majority holdsby of this CourtaConstitution.our
justiceprinciplesdisregards ofbasicdecisionItsotherwise.
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ago beyondcenturiesestablished and enshrined the reach of
governmental Rights.Billinterference in the of

preliminary necessary respectA few words are towith the
majority’s para-of intreatment the facts this case. The two
graphs majority procedural posturewhich the devotes to the

essentially theyare correct, but omit certain matters which
legalare of substantial relevance.

petitionThe Solicitor General’s for certiorari filed onwas
July respondent21, 1986. 9, 1986,On October Salerno filed

response petition. response appearancea to the No or of
respondent peti-wascounsel filed on behalf of Cafaro. The

grantedtion for certiorari was on 3,November 1986.
respondent19,On November 1986, Salerno was convicted

jury charges allegedafter a trial on unrelated into those the
Januaryindictment in this case. On 13, 1987, Salerno was

charges years’ imprisonment.onsentenced those 100to As
longer required pretrialof that nodate, the Government a

purpose keepingdetention order for the of Salerno incarcer-
simply custody judgmentitated; could take him into on the

presentand commitment order. The case thus became moot
respondentas to Salerno.1

1 judgmentHad this and order immediately,commitment been executed
ordinary course, presentas is the certainlythe case would have been moot

16,respect January however,with to 1987,Salerno. On the District
Judge who had proceedingssentenced Salerno in the unrelated issued the

order,following apparently with the Government’s consent:
Anthony“Inasmuch as defendant Salerno orderedwas not detained in

case, presentlythis but being pretrialis thedetained in case of United
Anthony al., (MJL),States v. etSalerno SS 86 Cr. 245

“IT HEREBYIS ORDERED that the bail status of Anthonydefendant
in the above-captionedSalerno remain the same as it priorcase shall was to

January 13, sentencing,the 1987 further orderpending of the Court.”
(RO) J.).(SDNY) (Owen,Order in SS 85 Cr. 139

pending appealThis order is personcurious. To release on bail “a who has
guiltybeen tofound of an offense and a term of imprisonment,”sentenced

“byJudge requiredthe clearDistrict was to find and convincing evidence
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The situation with to Cafaro is stillrespect respondent
In 1986,more October before thedisturbing. early Solicitor

General’s for certiorari waspetition granted, respondent
witness,Cafaro became a the Govern-cooperating assisting

inment’s a covertinvestigation “by working capacity.”2
The information that Cafaro was with the Gov-cooperating

codefendants,ernment was not revealed to his re-including
9,On Octoberspondent 1986, respondentSalerno. Cafaro

released,was for medical careostensibly “temporarily and
treatment,” with the Government’s consent. 86Docket, SS

(MJL) (SDNY) J.).3245-2,Cr. 6p. (Lowe, This release
was conditioned execution of aupon personal recognizance

inbond the sum of under themillion,$1 general pretrial

likely poseperson danger safety anythat the is not to flee or a to the of
3143(b)(1)person community §ifother or the released . . . .” 18 U. S. C.

(1982 III).ed., short,Supp. In the District Court which had sentenced
found,years’ imprisonmentto 100 thenSalerno with the Government’s

consent, dangerous, attempt keepthat he was not in a vain to alive the
controversy dangerousnessas to Salerno’s before this Court.

2 activities, alongThis characterization of with anCafaro’s account of
process by agent, appears inthe which Cafaro became a Government an

by Attorneyaffidavit executed a former Assistant United States and filed
during proceedingsin the District Court in the instant case which occurred

Eg­after the ease was submitted to this Affidavit of Warren NeilCourt.
(MJL) (SDNY).18, 1987, 245,gleston, p.dated March 86 4SS Cr.

3 Cafaro,particulars agreementFurther of in­the Government’s with
bail,cluding precise agreementthe terms of himthe to release on are not

record, andincluded in the the Court has declined to order that the rele­
placedbe before us.vant documents

Court,in this thereplyIn his brief Solicitor General stated: “On October
8,1986, temporarily released forCafaro was medical treatment. Because

order,subject pretrial detentionhe is still to the Cafaro’s case also contin-
1-2,controversy.” Reply Briefpresentues to a live for United States

n. 1. did not inform the Court that this release in-The Solicitor General
personal recognizance bond, did hevolved the execution of a nor reveal
cooperatinga witness. I do not understand howthat Cafaro had become

subjectrepresentation that Cafaro was “still to thethe Solicitor General’s
hispretrial detention order” can be reconciled with the fact of release on a

personal recognizance$1 million bond.
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(1982 III).§3141provisions Supp.release of 18 U. ed.,S. C.
respondentIn short, Cafaro became an informant and the

agreedGovernment to his release on inbail order that he
might purposes.better serve the Government’s As to

justiciablelongerCafaro, this case was no even before cer-
granted, bearing upontiorari was but the information the

jurisdictionessential issue of the Court’s was not made avail-
able to us.

The thusGovernment invites the Court to address the fa-
constitutionality pretrialcial theof detention statute in a case

involving respondents,two one of whom has been sentenced
century jail pendingto a inof time another case and released

appeal with the Government’s consent, while the other was
released on bail in this case, with the Government’s consent,
because he had become an informant. These facts raise, at

very question juris-the least, a substantial as to the Court’s
diction, for it is far from clear that there is now an actual con-
troversy parties. recentlybetween these As we have said,

requiresIII“Article of the Constitution that there be a live
controversycase or at the time that a federal court decides

enough maythe it is notcase; that there have been a live case
controversy byor when the case was decided the court whose

judgment reviewing.”we are Burke v. Barnes, 479 U. S.
(1987); (1975);361, 363 see Sosna v. Iowa, 419 393,U. S. 402

(1969). OnlyGolden v. byZwickler, 394 U. 103,S. 108
flatly ignoring majoritythese matters is the able to maintain

pretense jurisdictionthe questionthat it has to decide the
hurrywhich it is in asuch to reach.

h-11—1

majority approaches respondents’ challengeThe to the Act
by dividing the discussion into two sections, one concerned

guarantees implicitwith the substantive in Duethe Process
protectionClause, and the other concerned with the afforded

by Eighththe Excessive Bail Clause of the Amendment.
unitary argumentThis is a sterile formalism, which divides a
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independent parts professesand then to demon-into two
parts individually inadequate.that the arestrate

dichotomyprocess appearsthe due side of this false anOn
argument regulatoryconcerning the distinction between and
punitive majoritylegislation. the ActThe concludes that is

punitiveregulatorya rather than a measure. The ease with
suggestsis reached the worthlessness ofwhich the conclusion

“[ujnlessmajor premiseThe is that Con-the achievement.
expressly impose punitivegress restrictions,intended to the

punitive/regulatory distinction turns on ‘“whether an alter-
purpose may rationally[the restriction]native to which be

assignable appearsit,connected is for and whether it exces-
purpose assigned [to it].”’”insive relation to the alternative

omitted).(citations majorityat 747 The finds thatAnte,
“Congress pretrial provisionsdetentiondid not formulate the

dangerouspunishment individuals,” but insteadfor wasas
regulatory goal” “preventingpursuing “legitimate of dan-the

community.” Concluding pretrialger Ibid.4 that de-to the
problem prevent-the ofan excessive solution totention is not

majoritying danger community, thus finds that noto the the
processguarantee of due invali-element of thesubstantive

dates the statute.

4 community through the enactment and en­Preventing danger to the
goal, systeminlegitimateindeed a but ourforcement of criminal laws is

primarily the The Constitu­goalof that is left to States.the achievement
ofexplicit delegationan to the Federal Governmenttion does not contain

general criminal law. The Bail Re­power to define and administer thethe
the likelihood thatdangerousnesslimit its definition of toform Act does not

through the commission ofposes dangera to othersthe defendant federal
preventive may thus be ordered under the ActFederal detentioncrimes.

danger that de­by the Government is the thedangerthe assertedwhen
majoritylaw. The nowhere identifies the con­will violate statefendant

power the federal detentioncongressionalof to authorizestitutional source
anyviolate federalpersons predicted future conduct would notof whose

onlypunished by I can concludenot be a federal court.statute and could
expressed principles of feder­frequently concern with thethat the Court’s

attainmentit threatens to interfere with the Court’salism vanishes when
desired result.of the
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argument pur-This does not demonstrate the conclusionit
justify. majority’sports apply reasoningto Let us the to a
hypothetical investigation, Congresssimilar, case. After

(not unrealistically) large proportiondetermines that a of vio-
unemployed.perpetrated by personslent crime is who are

equally reasonably,determines,It also muchthat violent
night. amongst panoplycrime is committed at From the of

“potential Congress per-solutions,” chooses a statute which
judicial impositionproceedings,mits, after the of a dusk-to-

anyone unemployed.dawn curfew on who is Since this is not
purpose punishinga measure forenacted the of the unem-

ployed, majority preventing dangertheand since finds that
community legitimate regulatory goal,to the is a the curfew

according majority’s analysis,would,statute to the be a mere
“regulatory” entirely compatiblestatute,detention with the

componentssubstantive of the Due Process Clause.
absurdityThe of this conclusion ofarises, course, from the

majority’s cramped concept process.of substantive due The
majority proceeds onlythough right pro-as the substantive

by righttected Duethe Process is a to beClause free from
punishment majority’s techniquebefore Theconviction. for
infringing right simple: merely anythis is redefine measure

punishment “regulation,” magi-which is toclaimed be as and,
cally, longer prohibits imposition.the Constitution no its
Because, as I discuss in III,Part the Dueinfra, Process

protects rights infringedClause other substantive which are
by legislation, majority’s argument merelythis the is an ex-

inercise obfuscation.
logic majority’s Eighth analysisThe of the Amendment is

equally unsatisfactory. EighthThe Amendment, as the
“[ejxcessivemajority notes, states that bail shall not be

required.” majorityThe ifthen itdeclares, as were un-
“[t]his says nothingdeniable, that: ofClause, course, about

whether bail shall be at all.” Ante,available at 752. If ex-
imposed stays jail.cessive bail is the defendant in The same

altogether.result ifis bail isachieved denied Whether the
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magistrate sets bail at billion or refuses to set bail at all,$1
consequences indistinguishable.the are It would be mere

sophistry Eighth protectssuggestto that the Amendment
against decision, Indeed,the and not the latter. suchformer
a lead to the conclusion that there was no needresult would

anyCongress pass preventivefor a detention measure ofto
every magistrate judge simplyfederal and district couldkind;

any flightdespite the of evidence of risk of orrefuse, absence
danger community, entirelyto the to set bail. This would be

according majority, Eighthconstitutional, since, to the the
“says nothingAmendment about whether bail shall be avail-

at all.”able
absurditymajority says,perhaps,But the this manifest

onlyPerhaps the Bail Clause is addressedcan be avoided.
Judiciary. today,” majority“[W]ethe need not decide theto

says, speaks all“whether the Excessive Bail Clause at to
Congress’ power the of criminal arresteesto define classes

majorityAnte,admitted to bail.” at 754. Thewho shall be
today;question itthat this need not be decided wasis correct

ago. purportlong Federal and state statutes whichdecided
Eighthaccomplish asforbids,the Amendment suchto what

mayimposing punishments, not stand.cruel and unusual
(1958);g., Trop FurmanDulles,e. v. 356 U. S. 86 v.See,

(1972).Georgia, Amendment,238 The text of the408 U. S.
“[ejxcessivesimplyprovides shall not be re-that bailwhich
imposed,quired, fines nor cruel and unusualnor excessive

absolutely supportprovidespunishments no forinflicted,”
Congressspeculationmajority’s that and areboth courtsthe

onlypunishments, whilecruel and unusualto inflictforbidden
requireto excessive bail.5the courts are forbidden

5 Landon, 342 U. S.the statement in Carlson v.majorityThe refers to
adopted by Congress from the524, (1952), that the Bail Clause was545

2, II, 1(10),§1689, Mary,1 ch.RightsBill Act of Wm. & Sess.English of
rightthought to accord aEngland that clause has never beenand that “[i]n

incases, merely provide that shall not be excessivein to bailto bail all but
A answer to thisproper grant bail.” sufficientit is tothose eases where
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denyattemptsmajority’s Bailto the relevance of theThe
unavailing, majoritythe none-are but isthis casetoClause

prohibition excessive bail meansthe ofcorrect thattheless
re-the Government’sorder “to determine whetherinthat

againstresponsecomparesponse thatmustexcessive,is we
byprotect means oftoseeksthe interest the Government

majorityresponse.” as itconcedes,Theat 754.Ante,that
onlythat itshas admittedthat the Governmentmust, “when

byflight,preventing atmust be set a courtbailis ininterest
goal,designed and no more.” Ibid.thatto ensurea sum

Congresssays,majority has mandated deten-“whentheBut,
preven-compelling interest other thanof athe basistion on

Eighthflight, does nothere,it has the Amendmentastion of
require Ante, at 754-755. This conclusionrelease on bail.”

upon Congressonly “compelling” whichif the interestfollows
Congresspermitsinterest which theis an Constitutionacted

majoritythrough notThe doesthe denial of bail.to further
analysis,disingenuous ifof theresult its divisionask, as a of

Eighthany in thelimits contained bothare substantivethere
which render thisDue Process ClauseAmendment and the

system preventive ma-unconstitutional. Theof detention
apparentjority theand,the answer is todoes not ask because

majority, inconvenient.
Ill

may ironically enough, infound,this case beThe essence of
majorityprovision the does not refer.the Act to whicha of

(1982 Ill)§3142(j) Supp. providesed., thatC.Title 18 U. S.
modifying“[njothing orin section shall be construed asthis

very pithpresumptionlimiting of innocence.” But thethe

by Eighth“Themade at the time Justice Black:meager argument was
1789, English BillRightsAmerican Bill of of not theis in theAmendment

Landon, opinion).supra, (dissentingat 5571689.” Carlson v.Rightsof of
Constitution, pur-of whoseRights is contained in a written oneBill ofOur

byrights people against infringementthe theprotect the ofposes is to
origins, interpretedare inprovisions,its whatever theirLegislature, and

purposes.relation to those
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purposeand of this statute anis abhorrent limitation of the
presumption majority’sof innocence. The untenable conclu-

present spe-sion that the Act is constitutional fromarises a
cious of the of Baildenial role the Clause and Duethe Process

protecting guarantee byin theClause invaluable afforded the
presumption of innocence.

principle presumption“The athat there is of ininnocence
favor of the accused is the law,undoubted axiomatic and ele-
mentary, and its enforcement lies at the offoundation the ad-
ministration of our criminal law.” v. States,UnitedCoffin

(1895). society’s432,156 U. S. 453 Our belief, reinforced
the centuries,over that all are innocent until the state has

proved guilty, companion principlethem to be like the that
guilt proved beyond “implicitmust doubt,be a reasonable is

concept liberty,”in the of ordered Palko v. Connecticut, 302
(1937), beyond legislativeU. S. 325 and is319, established

incontravention the Due Process Clause. See v.Estelle
(1976); Winship,425 reWilliams, 501,U. S. 503 In 397 S.U.

(1970). Taylor Kentucky,358, 364 alsoSee v. 436 U. 478,S.
(1979)(1978);Kentucky Whorton, 786,483 v. 441 U. S. 790

(Stewart, dissenting).J.,
personsThe statute now before us declares that who have

may judicialifbeen indicted be adetained officer finds clear
convincing they pose dangerand evidence that a to individ-

community.oruals to the The statute does not authorize
imprison anyonethe Government to hasit evidence is dan-

necessary.gerous; supposeindictment is let usBut that a
bydefendant is indicted and the Government shows clear and

convincing dangerousevidence that he andis should be de-
pending acquit-tained trial,a at trial thewhich defendant is

Mayted. the Government continue to hold the indefendant
showingupon dangerous?detention its that hebased is The

yes,answer cannot be for that would allow the Government
imprison uponto forsomeone uncommitted crimes based

“proof” beyond anot reasonable doubt. The result must
therefore be that once the has failed,indictment detention
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principles justicecannot continue. But our fundamental of
daydeclare that the defendant is as innocent on the before his

morning acquittal.trial as he is on the after his Under this
permitanstatute untried indictment somehow acts to a de-

charges, acquittaltention, based on other which after an
inescapablebewould unconstitutional. The conclusion is

that the indictment has been turned into ifevidence, not that
guilty charged,the defendant is of the crime then that left to

“guilty somethinghis own devices he will soon be of else. ‘If
it suffices to accuse, what will become of the innocent?’”

supra, (quotingv. United States, at 455 AmmianusCoffin
Supersunt,Marcellinus, Rerum Gestarum Libri Qui L.

359).XVIII, 1,c. A. D.
legalsure,To be an indictment is not without conse-

quences. probableIt establishes that there is cause to be-
lieve that an offense was committed, and that the defendant

Upon probableit.committed cause a warrant for the de-
may periodfendant’s arrest aissue; of administrative deten-

may probabletion pre-occur before the evidence of cause is
magistrate.sented a Pugh,to neutral See Gerstein v. 420

(1975).U. S. 103 Once a defendant has been committed for
may custody magistratetrial he be detained in if the finds

preventthat no becomingconditions of release will him from
fugitive.a in chargingBut this connection the instrument is

nothingevidence of more than the fact that there will be a
trial, and

upon“release before trial is conditioned the accused’s
giving adequate assurance that he will stand trial and

guilty.submit to ifsentence found Like the ancient
practice securing responsible personsof the oaths of to

practicestand as sureties for the theaccused, modern of
requiring deposit moneya bail bond ofor the a sum of
subject to forfeiture serves as additional assurance of the
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of an accused.” Stack v.presence Boyle, 342 U. S. 1,
(citation(1951) omitted).64-5

The of causefinding probable power try,to and theconveys
trytopower imports powerof the to assure thatnecessity

the of will not evadedprocesses justice be or obstructed.7
“Pretrial detention to prevent future crimes against society
at however, is notlarge, justified any concern forby holding
a the fortrial on which acharges defendant has been ar­

(CA2 1986)F. 2d 7364,rested.” 794 United States(quoting
(CA2 1986)v. F.Melendez-Carrion, 790 2d 984, 1002 (opinion

J.)).Newman,of The detention purportedly authorized by
this bearsstatute no relation to the powerGovernment’s to

a oftry supported bycharges finding probable cause, and
thus the interests it areserves outside the scope of interests

inwhich be consideredmay theweighing excessiveness of
thebail under Eighth Amendment.

6 majority capitalThe states traditionallythat denial of bail in cases has
exception. so,been the rule rather than the this ofAnd course is for it has

presumption generationsbeen the of judgesconsidered of that a defendant
strongin danger extremelyof execution has an If in anyincentive to flee.

particular presumedthe flightcase likelihood of should be made irrebutta-­
ble, probabilityit in all violatewould the Due Process Clause. Thus what

majority exception nothingthe perceives exampleas an is more than an of
operation systemthe traditional of our of bail.

7 true, observes,It majorityis also as the that the Government is enti­
assurance, by necessary,tled to ifincarceration that a defendant will not

evidence,justice through procuringobstruct destruction of the absence or
witnesses, perjury.intimidation of or subornation of But in such eases the

presumption any particularGovernment benefits from no that defendant is
likely inengage justice,to inimicalactivities to the administration of and

authoritymajoritythe offers no for propositionthe that bail has tradition­
ally 'prospectively, upon speculationbeen denied that witnesses would be
tampered States, 662,Cf. Carbo v. Unitedwith. 82 S. Ct. 7 L. Ed. 2d 769

chambers) (bail(1962) J., pendingin(Douglas, appeal whendenied more
intimidating phone witness,than made severely200 calls to who alsowas

beaten).
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proposition playsIt is not a novel that the Bail aClause
protecting presumptionvital role in the of innocence. Re-

viewing application pending byappealthe for bail members
Partyof the American Communist convicted under the Smith

§18 C.Act, 2385,U. S. Justice Jackson wrote:

public danger [the“Grave is tosaid result whatfrom de-
may expectedfendants] be to indo, addition to what

they have done since their Iconviction. If assume that
disposed every opportunearedefendants to commit dis-

loyal helpfulact to Communist it is still diffi-countries,
jailingcult to reconcile with traditional American law the

bypersons anticipatedof the becausecourts of but as
yet Imprisonment protectuncommitted crimes. to soci-
ety predictedfrom but unconsummated offenses is . . .
unprecedented country fraughtin this and . . . with dan-
ger injustice....”ofexcesses and Williamson v. United

(1950) chambers)(opinionL.States, 95 Ed. in1379, 1382
(footnote omitted).

As Chief Justice Vinson wrote for the inCourt Stack v.
Boyle, supra: rightth[e] pre-“Unless to bail before trial is

presumption onlytheserved, of innocence, secured after cen-
struggle, meaning.”turies of would lose its S.,342 U. at 4.

I—i>
peculiarThere a connectionis between the facts of this

case and the evident constitutional thedefects in statute
upholds today. Respondentwhich the Court Cafaro was

originally periodincarcerated for an atindeterminate the re-
(orquest professedof Government,the which believed to be-

lieve) imminently safetythat his release thethreatened of
community. apparentlythe That vanished,threat from the

point agreedGovernment’s of view, when Cafaro to act as a
agent thecovert of Government. There could nobe more el-

oquent power authoritydemonstration of the coercive of to
imprison upon prediction, dangerstheor of the almostwhich
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poseinevitable abuses to the cherished of aliberties free
society.

history say safeguardssummary“It tois a fair of that the
forgedliberty frequently inof controversies in-have been

veryvolving people.”nice v. Rabinowitz,not United States
(1950)(Frankfurter, dissenting).6956, J.,339U. S. Honor-

ing presumption of difficult;the innocence is often some-
paymust substantialtimes we social costs as a result of our

espouse.commitment to the values we But at the end of
day presumption protectsthe the of innocence innocent;the

the shortcuts take thosewe with whom we believe to be
guilty injure only wrongfully ultimately,those accused and,
ourselves.

Throughout todaythe world there are men, women, and
indefinitely, awaiting maychildren interned trials which

may mockerynever come or which be a of the word, because
governments “dangerous.”their believe them to be Our

began ago,Constitution, whose construction two centuries
can shelter us forever from the evils of such unchecked

slowly, throughpower. years200 our efforts,Over it has
grown expansive, just.more more and moredurable, But

protect courage,ifit cannot us we lack the and the self-
protect Today majorityrestraint, to ourselves. a of the

applies to an inCourt itself ominous exercise demolition.
truly goa decision will forthTheirs is which without author-

ity, respect.and come back without
I dissent.

Stevens,Justice dissenting.

mayThere be times when the Government’s interest in
safety community justifyprotecting the of the thewill brief

anyperson crime,detention of a who has not committed see
ante, 748-749, Greene,at see also United States v. 497 F. 2d

(CA7 1974) (Stevens, dissenting).11088-10891068, J., To

1 overwhelmingly skyjacker,“If the evidence establishes that a for ex­
act,ample, virtuallywas insane at the time of his and that he is certain to
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Judge Feinberg’s example, acceptuse it is indeed difficult to
proposition powerthe that withoutthe Government is to de-

person certaintytain a thatwhen it is a virtual he or she
group peoplewould kill a inotherwise of innocent the imme-

diate future. United States v. Salerno, 64,794 F. 2d 77
(CA2 1986) (dissenting opinion). Similarly, unwillingI am

today police may imposethat theto decide never a limited
during questionscurfew a time of crisis. These are obvi-

ously presented theyinnot this but lurk incase, the back-
ground preclude answering questionand me from the that is
presented in as broad a manner as Justice. Marshall has.

firmly agreeINonetheless, with Justice Marshall that
provision allowing pretrialthe of the Bail Reform Act deten-

dangerousnesson thetion basis of future is unconstitutional.
questionsWhatever the answers are to the I have men-

pending mayit is cleartioned, to me that a indictment not be
given any weight evaluatingin an individual’s risk to the
community or the need for immediate detention.

danger strong enoughIf the evidence of imminent is to
emergency support preven-warrant detention, it should that

regardless persontive measure of whether the has been
charged, acquittedconvicted, or of some other offense. In

example,case,this for it is unrealistic to assume that the
danger community present respondentsto the that was when

large justify theywere at did not their detention before were
requireindicted, didbut that measure the moment that the

grand jury probable theyfound cause to believe had commit-
past.2 equallyted incrimes the It is unrealistic to assume

danger jury happens acquitthat the ifwill vanish a to them.

free,resume his violent behavior as soon as he is set must we then conclude
wayonly protect societythat the predictableto from such harm is to find

guiltyan innocent man of a crime he did not capacityhave the to commit?”
Greene, 2d,United States v. 497 F. at 1088.

2 proof dangerousnessThe Government’s of future dependentwas not
any prediction that, indictment,on as a result of the respondents posed a

potential judicial system.threat to or to thewitnesses
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that the fact of indict-Marshall has demonstratedJustice
presumption of innocencewith thecannot,ment consistent

Eighth Clause,Bail be usedAmendment’s Excessiveand the
special alone, eli-class, are,the members of whichto create a

dangerousness.gible of futurefor detention because
feelinggive uneasy aboutto me ancombineSeveral factors

today. inThe facts set forth Partthe Court decidesthe case
pos-opinion strongly support theI Marshall’sof Justice

sibility inmore liti-the is much interestedthat Government
controversyresolvinggating in an actuala “test case” than

safetyrespondents’concerning commu-to the of thethreat
nity. onhas been convicted and sentencedSince Salerno

employ pretrialnovel deten-is no need tocrimes, thereother
againstprocedures morehim. Cafaro’s case is evention

largeapparently and content toat wasbecause he iscurious
lawyer thoughbyargued hisSalerno’s evenhis casehave

appear ifBut theconflictwith Salerno’s.would tointerests
argumentsthere no answer to thereached,must be ismerits

III dissent.in Parts II and of Justice Marshall’smade
“funda-the is faithful to theconclusion, Court’s,and notHis

they byprinciples tradi-have understood theas beenmental
people York,Lochner v. New 198and our law.”of ourtions
(1905)(Holmes, Accordingly,dissenting). IJ.,7645,U. S.

respectfully dissent.


