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TIME, INC.

No. 82-729. Argued 9,November 1983 Decided July 3, 1984



642

opin-thedeliveredandthe CourtofjudgmenttheJ., announcedWhite,
J., andBurger, C.II-A, in whichParttorespectwithCourtof theion

anandJJ., joined,O’Connor,Rehnquist, andMarshall,Brennan,
Burger,II-D, whichinII-C, andII-B,Partstorespectopinion with

J., anBrennan, filedJJ., joined.O’Connor,Rehnquist andJ., andC.
J.,Marshall,in whichpart,indissentingandpartconcurring inopinion

andpartconcurring inopinionJ.,Powell, filed an659.p.post,joined,
Ste-p. 691.post,J., joined,Blackmun,in whichpart,dissenting in
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vens, J., filed opinionan concurring in the judgment in part and dissent-
ing part,in post, p. 692.

Elliott arguedSchulder the cause appellants.for With
him on the briefs were Solicitor General Lee, Assistant
Attorney General DeputyMcGrath, Solicitor General Getter,
and Richard A. Olderman.

Stuart W. arguedGold the appellee.cause for With him
on the brief was Ellen S. Oran.

Justice White announced judgmentthe of the Court and
delivered opinionthe of the Court respectwith to Part II-A,

opinionand an respectwith to Parts II-B, II-C, and II-D,
in which The Chief Justice, Justice Rehnquist, and
Justice join.O’Connor

The expresslyConstitution empowers Congress “pro-to
vide for the Punishment of counterfeiting the Securities and
current Coin of the United States.” U. S. Const., Art. I,
§8, cl. 6. Pursuant to that authority, Congress enacted
two togetherstatutes that restrict the use of photographic
reproductions currency.of 18 U. S. ¶C. §474, 6, and 18

§U. S. C. 504. The Federal District Court for the Southern
District of New York held that those two statutes violate
the First AppellantsAmendment. ask us to overturn that
judgment.

I

§Title 18 U. S. C. 474was duringenacted the CivilWar to
combat surgethe in counterfeiting by greatcaused in-the
crease in obligationsGovernment issued to fund the war and
the unsettled economic conditions of the time. See United
States Raynor,v. 302 U. S. (1938).540, 544-546 The sixth
paragraph of providesthat section liability any-criminal for
one “prints,who photographs, anyor in other manner makes
or anyexecutes engraving, photograph, print, impressionor
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security [of theobligation otherorany .. .oflikenessthein
.”1. .partany thereof.States] orUnited

reproduc-photographicofusethecomplete onbanThis
exception forstatutorycurrency withoutremainedoftions

Treasurythetime,during thatcentury. However,aalmost
permis-specialgrantingpractice ofdeveloped aDepartment

paperofillustrationscertainusetowishedwhothosetosion
toCongress acted1958,Inpurposes.legitimatemoney for

§504 assoamending2 C.S.18 U.bypracticecodify that
of...importationpublishing, or“printing,permit theto

security ofobligation or otherany .. ... .ofillustrations
educational,numismatic,philatelic,. for. .StatesUnitedthe

jour-books,articles,newsworthy inpurposesorhistorical,
(1).§504C.S.18 U..”. . .newspapers, or albumsnals,

beingillustrationstheany possibility of“preventtoIn order
Rep. 2446, 85thNo.fraud,” S.ofan instrumentasused

2446); R.H.(hereafter Rep. No.(1958) S.5Cong., Sess.,2d
(hereafter(1958)3Sess.,Cong., 2d1709, 85thRep. No.

creatingavoid1709), toan effortinandRep. No.R.H.
Rep.counterfeiting,” S.“facilitatewouldwhichconditions

Congress also3,atRep. 1709,No.H. R.5-6;at2446,No.
DepartmentTreasurythethatadopted restrictionsthree

permis-specialgrantedwereimposed whonormally thoseon
the illustra-First,photographs.suchuseandto createsion

any1 in otherorphotograph,“print,toit a crimemadefirstCongress
secu­Statesany Unitedoflikeness”“in theimpressionanexecute”manner
Two347-348.6, 7,1233, Stat.§§25,1862, ch.Act of Feb.rity in 1862.

making oftheto includeprohibitionthelater, Congress broadenedyears
11,13172, § Stat.30,1864, ch.of JuneActprint photograph.orsuchany

the§ of5430changes, asfewreenacted, withwasThe statute221-222.
1909.ofcodificationthe§ ofas 1501878, againandofStatutesRevised

reenactedwasstatuteThe1116.321, 35 Stat.1909,4, ch.of Mar.Act
laws.penalof therecodification1948in thechangeswith minoragainonce

645, 706.62 Stat.Ch.
2 illustra­certainauthorizetoin 1923enactedoriginallywas504Section

218, 421923,3, ch.of Mar.stamps. Actrevenuepostage andoftions
statute.of therevisiona wholesalewasamendmentThe 19581437.Stat.
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tions had to be in black and white. theySecond, had to be
undersized or oversized, i. e., less than three-fourths or more
than one and one-half the size original.of the And third, the
negative platesand in makingused the illustrations had to be
destroyed after their final authorized use.3 Therefore, under

presentthe statutory personscheme, a may photo-make
graphic reproductions currencyof riskingwithout criminal
liability if reproductionsthe purposemeet the (numismatic,

3 full, 504(1)§In provides:
“Notwithstanding any other provision of this chapter, the following are
permitted:

“(1) the printing, publishing, or importation, or the making or importa-
tion of the necessary plates for such printing or publishing, of illustrations
of—

“(A) postage stamps of the United States,
“(B) revenue stamps of the United States,
“(C) any other obligation or other security of the States,United and
“(D) postage stamps, revenue stamps, notes, bonds, anyand other ob-

ligation or other security of any foreign government, bank, corporationor
for philatelic, numismatic, educational, historical, or newsworthy purposes
in articles, books, journals, newspapers, (butor albums not for advertising
purposes, except ofillustrations stamps and paper money philatelicin or
numismatic advertising of legitimate numismatists and dealers stampsin

publishersor of or indealers philatelic or numismatic articles, books, jour-
nals, newspapers, albums).or permittedIllustrations by the foregoing
provisions of this section shall be inmade accordance with the following
conditions—
“(i) all illustrations shall be in black white,and except that illustrations of
postage stamps byissued the United byStates anyor foreign government
may color;be in
“(ii) all illustrations (including illustrations of uncanceled postage stamps

color)in shall be aof size less than three-fourths or more than one and one-
half, in linear dimension, of each part anyof matter so illustrated which is

bycovered subparagraph (A), (B), (D)(C), or of this paragraph, except
that black and white illustrations of postage and revenue stamps byissued
the United byStates or any foreign government and coloredillustrations of
canceled postage stamps byissued the United States may be in the exact
linear dimension in which the stamps were issued; and
“(iii) the negatives and plates used in making the illustrations shall be
destroyed after their final inuse accordance with this section.”
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publica-newsworthy),historical, oreducational,philatelic,
albums), colornewspapers, orjournals,(articles, books,tion

moreor(less three-fourthsthanwhite), sizeand(black and
requirementsoriginal)theofthe sizeofone-halfandonethan
destroyed im-plates arenegatives and504(1),§ if theandof

mediately use.after
theInc.,Time,decades,past twotheofcoursetheOver
byadvisedbeenhasmagazines,popularseveralpublisher of

repro-photographicparticularagents thatServiceSecret
themagazines violatedin itsappearingcurrencyofductions

warnings, TimeDespite the504.§§474 andofprovisions
coverfronttheWhenreproductions.suchusetocontinued

carriedSports IllustratedofFebruary issue1981,16,theof
apouring intobillsofreproduction $100colorphotographica

legalTime’sagent informedServicehoop, a Secretbasketball
thatandlawfederalviolatedillustrationthedepartment that

plates andallto seizenecessary Servicetheforbewouldit
cover.theproduction ofthewithin connectionusedmaterials

theof alladdressesandnamestheforagent askedalsoThe
requested interviewanandcoverprepared thewhoprinters

days later,Tenmanagement.Time’sofmemberawith
Secretary theofagainst thepresent actiontheinitiatedTime

others,4Service, andSecretof theTreasury, Directorthe
¶§§ 504wereand6,474,judgment thatdeclaratoryseeking a

wellasTime,applied toand asfacetheironunconstitutional
enforcing orfromdefendantspreventing theinjunctionanas

statutes.thethreatening enforceto
Districtthesummary judgment,forcross-motionsOn
(SDNYSupp. 1371F.539Time.offavorinruledCourt

theofuseTime’sthatdetermined1982). firstcourtThe
by Amendment.Firstprotected thespeechwasillustrations

passby constitutionalitself§ not474 couldthatheldthenIt

of the4 the DirectorTreasury andtheSecretary ofthetoadditionIn
General, UnitedtheAttorneytheincludedService, the defendantsSecret

SpecialtheYork, andof NewDistrictAttorney for the SouthernStates
Office.FieldYorkNewService’sthe Secretcharge ofinAgent
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muster althoughbecause it protectwas enacted to the Gov-
ernment’s compellinginterest in preventing counterfeiting, it
was overbroad.

The court concluded exceptionsthat permittedthe §by 504
did not prohibitionsave the blanket because pre-that section
sented problemsconstitutional of its Focusingown. on the
requirements that the appearillustration in an article, book,
journal, newspaper, or album and that phila-it be used for
telic, numismatic, educational, historical, or newsworthy
purposes, §the court held that 504couldnot be sustained as a

place,valid time, and regulationmanner requiredbecause it
the Government to make distinctions based on content or
subject matter. The court also purposedetermined that the

publicationand restrictions were unconstitutionally vague,
observing “[t]hethat determination of ‘philatelic,what is
numismatic, educational, newsworthy’historical, or is rife
with assumption open varyingand interpretation”to and that
“[t]he journal,definition of a newspaper anyone’sor album is
game play.”to Supp.,539 F. at 1390. The court thus con-

§cluded ¶that both §474, 6, and 504 were unconstitutional.
Appellants sought review of the District Court’s decision

by invoking this appellate jurisdictionCourt’s under 28
§U. S. C. 1252. probableWe noted jurisdiction, 459 U. S.

(1983),1198 in order to determine whether the two statutes
could survive scrutiny.constitutional

HHh—1

The District correctlyCourt “[bjecauseobserved that of
the interrelationship of Sections 474 and 504, the ultimate

analysisconstitutional must be impactdirected to the of
these sections in tandem.” Supp.,5B9F. at 1385. The ex-
ceptions §in applyoutlined 504 “[notwithstanding any other
provision chapter,”of this §474.including The criminal
liability imposed §474by appliestherefore only when a
photographic reproduction fails to requirementsmeet the
imposed by §504. ifThus, the imposed §byrestrictions 504



648

interests,AmendmentFirstTime’ssufficiently accommodate
begin ouraccordinglyupheld. Webemuststatutesboth
§byimposed 504.focusing restrictionstheonbyinquiry

A
§by are504imposedrestrictionsthethatAppellants assert

Inregulations.mannerplace, andtime,reasonablevalid as
regula­mannerplace, andtime,aconstitutional,to beorder “ ‘may benotitFirst,requirements.threemeetmusttion

speech.’”ofsubject matterorcontenttheupon eitherbased
Consciousness,Society KrishnaInternationalv. forHeffron

Edison(1981) Consolidated(quoting648640,U. S.452Inc.,
536530,U. S.447Y.,Comm’nServicePublicv. of N.Co.

governmentalsignificanta“‘servemust(1980)). Second, it
PharmacyVirginia(quoting649atS.,452 U.interest.’”

425Inc.,Council,ConsumerVirginia Citizensv.Board
open“‘leavemustit(1976)). third,And748, 771S.U.

informa­of thecommunicationforchannelsample alternative
PharmacyVirginia(quoting648S., atU.452tion.’”

that771). concludedCourtDistrictThesupra, atBoard,
aassustained§ not becould504ofrequirementpurposethe

it discrimi­regulation becausemannerplace, andtime,valid
agree.Wecontent.ofbasistheonnates

or educa-concerning newsworthinessthedeterminationA
theonhelp basedbebutcannotphotographof avaluetional

message it delivers.theandphotographtheofcontent
al-bewillreproductionphotographiconestatute,theUnder

thesolely Governmentbecausedisallowedanotherandlowed
isconveyed onein thebeingmessagethethatdetermines

byimpartedmessagethewhilenewsworthy educationalor
photograph isof thepermissibilityThenot.isotherthe

mes-of thenaturesolely theon“dependentoftentherefore
461455,U. S.447Carey Brown,v.conveyed.”beingsage

to dis-Governmentpermit thewhich(1980). Regulations
message becannotof thethe contentofbasistheoncriminate
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tolerated under the First Amendment. Id., at 463; Police
Department Chicago Mosley,v.of 408 (1972).U. S. 92, 95-96

purposeThe requirement §504of is therefore constitution-
ally infirm.5

B
The District Court also vaguenessconcluded on and other

grounds that limiting the exemption §474from the ban to
likenesses currencyof “publications”contained in was itself
invalid. We do not address that issue, however, because
there is no evidence suggestionor that publisherTime, a
of magazines, has ever, or will anyever, have difficulty in
meeting requirement.6that validityThe publicationof the

5Appellants do not defend the constitutionality of the purpose require­
ment as written. Brief Appellantsfor 27-28;Tr. ofOralArg. They10-14.
ask us to construe the statute narrowly in order to avoid the constitutional
conflict, contending that the references to the purposesvarious are merely
descriptive and illustrative, rather than prescriptive and mandatory.
However, appellants are unable suggestto any meaningful interpretation
of the purpose requirement that would survive constitutional scrutiny. If
the requirement means only that the photograph must serve some pur­
pose, it is meaningless because every photograph serves purpose.some
On the hand,other if the requirement means that the photograph must
serve a purpose similar to those enumerated in the statute, it requires the
type of content-based scrutiny that the First Amendment forbids. As­
suming Congressthat intended the language to have some meaning, we
concludethat the entire purpose requirement is unconstitutional. lightIn
of that ruling, there is no need for us to consider Time’sargument that the
purpose requirement is also unconstitutionally vague.

6 Justice Brennan seems to believe that we hold that the publication
requirement can constitutionally be prohibitused to nonpublishers from
ever using photographic reproductions of currency since much of the dis­
cussion in his opinion concerns the constitutionality of the publication re­
quirement. Post, at 679-690. clearlyAs above,stated and as we reit­

here,erate we express no opinion as to the validity of publicationthe
requirement since Time has failed to show that that requirement affects its
conduct anyin way. mayIt well be that a person could not constitution­
ally be prohibited from using reproductiona which conformed with every
portion of the statute other than the publication requirement. But that is
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only academicofthereforeisstanding alone,requirement,
consti-bothofmatteras aCourt,ThisTime.tointerest

tositnotrestraint, doesprudentialandlimitationtutional
parties.to theonly concernpassingofarethatissuesresolve
require-publicationthethatcontendsneverthelessTime

challengesubject toandoverbroadthe statuterendersment
S.U.461Lawson,v.KolenderTime.aspublisher suchby a

U. S.458Ferber,v.(1983); YorkNewn. 8358-359,352,
BetteraSchaumburg v. Citizens(1982); for768-769747,

v.(1980); Broadrick634620,444 S.U.Environment,
v. Al-(1973); Thornhill612-616601,U. S.413Oklahoma,
argu-Time’sof(1940). essenceThe9888,S.U.310abama,

constitutionallymaypublishersifeventhatbetoseemsment
§504,ofrequirementsotherthetoconformtorequiredbe

pre-unconstitutionallyitbecauseoverbroadissectionthat currencyofreproductionsmakingfromnonpublisherscludes
statute.theofrequirementsthey otherthethough meeteven

onchallenge raisedcan beoverbreadthansuchHowever,
substantiallyisthe statuteonly whenothersofbehalf

ainunconstitutionalisstatutethee., wheni.overbroad,
Newapplies.itwhichtocasestheofportionsubstantial

Oklahoma,v.Broadrick770;supra, atFerber,v.York
willrequirementpublicationtheoftenHowsupra, 615.at

be,been, or willhaswhoby someoneraisedbemustwhichissuean
reason.thatforreproductionausing suchfromprecluded

thewhetherdecidewe shouldthatsuggestsalsoBrennanJustice
inextricably inter-isitthatthe basisoninvalidisrequirementpublication

However, Timerequirement.purposeunconstitutionalthewithtwined
require-publicationthethatarguesTimeargument.thatmadenothas

itthatoverbroad, notvague andit isbecauseis unconstitutionalment
theincludedhaveneverwouldCongressbecausedownstruckbeshould

requirement.purposeof thethe absenceinstatutetheinrequirement
purposetheof bothabsencethethat, inevenholdwethatfacttheGiven
constitu-canrequirementsand sizecolortherequirements,publicationand

madehasTime658-659, and that656,atTime, infra,toappliedtionally be
ofisby itselfrequirementpublicationthevalidity oftheshowing thatno
onissuelatterthedecideandoutreachtoneedit, noseeto weinterestany

own.our
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be preventused to persona from utilizing an legiti-otherwise
mate photograph is not clear from the record before us. In
describing the noncounterfeiting uses to which photographic
reproductions of currency put,could be the House and Sen-
ate Committees onlyreferred to situations in publica-which
tions were involved.7 lightIn of paucitythe of evidence to
the contrary,8 maywe assume legitimatethat the reach of

7 The Committees observed that photographic reproductions of cur­rency could be used for many legitimate purposes. of“Publishers text­
books often desire to use ofillustrations United States savings bonds andpostal money orders, for example, in school textbooks. Collectors of oldpaper money likewise wish to use illustrations of such money in articles
relating to their issue and in collector’s catalogs. Historians similarly wantto use illustrations of paper money pictureto the currency in circulation
during a particular historical period. Newspapers quite publishoften
pictures paperof money or checks in connection with news articles . . . .”
S. Rep. No. 2446, 5;at H. Rep.R. 1709,No. at 3.8Time cites one instance in which a person may have preventedbeen
from utilizing a photographic reproduction of currency because it failed toappear in one of the publications.enumerated Wagner v. Simon, 412 F.
Supp. 426, 431, (WDn. 6 Mo. 1974), aff’d, 534 F. (CA82d 833 1976). Butone arguably unconstitutional application of the statute provedoes not thatit is substantially overbroad, particularly lightin of the numerous instancesin which the requirement will easily be met. 7,See n. supra.

Justice Brennan maintains that we misconstrue the overbreadth doc-trine by focusing on the priorone instance in which the statute argu-wasably applied in an unconstitutional manner. Post, at 684. However, wecite only the one example because that is the only concrete example
brought to our byattention Time. There is no evidence that the Govern-
ment ever,has or will ever, interpret the statute so as preventto Polaroidsnapshots of children holding currency or any of the hypotheticalother ac-
tivities conjured up in Time’s brief. It importantis to remember that the
overbreadth doctrine operates as an exception to the normal rules of stand-
ing. Thus, upit is to the party invoking the doctrine to demonstrate “a
realistic danger that the [ordinance] will significantly compromise recog-
nized First protectionsAmendment partiesof not before the CityCourt.”
Council Los Angeles v. Taxpayersof Vincent, 466 789,U.for S. 801(1984) (emphasis added). Justice Brennan states that we should re-
mand the providecase to Time with an opportunity to make showing,that
suggesting that Time had no idea that such a showing required.would be
Post, at 680, n. 18. ignoresThis the fact that it Time,was not Court,this
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non-toapplications”impermissiblearguablyits“dwarfs§504
Therefore,supra, 773.atFerber,v.YorkNewpublishers.

to Time.unavailingisdoctrineoverbreadththeofinvocation

C
andthe purposebecausethatconcludedCourtDistrictThe

the entireunconstitutional,wererequirementspublication
wasThisinvalid.was§504inoutlinedschemeregulatory

of thevaliditytheII-B,PartinnotedFirst, aserror.
properlycanthatissueannotisrequirementpublication

if bothevenimportantly,Morecase.in thisaddressedbe
automaticallynotdoesunconstitutional, itwererequirements

fail.9muststatuteentirethethatfollow
aofconstitutionalitythereviewtopoweritsexercisingIn

rul-Acautiously.actshouldcourtfederalAct, alegislative
electedtheofintentthefrustratesunconstitutionalityofing

re-shoulda courtTherefore,people.theofrepresentatives
necessary.isthanstatutetheofmoreinvalidatingfromfrain

Congressact ofan“wheneverobserved,hasCourtthisAs
thosefromseparableprovisionsunobjectionablecontains

sotocourtof thisdutyis theitunconstitutional,to befound
Elvalid.”isas itfarsoinactthemaintaintoanddeclare,
9687,S.215 U.Gutierrez,v.R. Co.Northeastern&Paso

require-publicationthechallengestanding toit hadthatarguedfirstwhich
41,AppelleeforBriefSeedoctrine.overbreadthof thebecausement

thisstanding to raisenohasTimethatargues. .(“The Government.29n.
Amend-Firsttraditionaloffacein theflies.strategy ..This....issue

challengetopermittedisTimewhichunderanalysis,overbreadthment
unconstitutionallybewouldstatutetheto whomthoseofbehalf§ on504

applied”).
ourwhichuponpremisethe9 misconceivetoseemsBrennanJustice

publica­thethatto establishlengthsgreatgoes toheasis basedargument
inter­completelyso“arerequirementpurposetheandrequirementtion

atpost,Post, See677.at. . .”.inseverableplainlyto beastwined
boththatpremiseon theproceedsargumentseverabilityOur665-677.

Thus, ourunconstitutional.arerequirementspublicationandpurposethe
canrequirementssizecolor andtheat whetheris directeddiscussionentire

own.theironsurvive
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(1909). Thus, this upheldCourt has the constitutionality of
provisionssome of a statute even though provisionsother of

the same statute were unconstitutional. Buckley v. Valeo,
424 U. S. (1976);1, 108 United States v. Jackson, 390 U. S.
570, (1968);585-591 El Paso & Northeastern R. supra,Co.,
at 96. See also v. Breckenridge,Griffin 403 U. S. 88, 104
(1971). For the same reasons, we have often refused to
resolve the constitutionality particularof a provision of a
statute when the constitutionality of a separate, controlling
provision has upheld.been Champlin Refining Co. v.
Corporation Comm’n Oklahoma, 286 U.of S. 210, 234-235
(1932); Southwestern Oil Co. v. Texas, 217 U. S. 114,

(1910);120-121 Field v. Clark, 143U. S. (1892).649, 695-696
Before invalidating the entire statute, we should therefore
determine whether the remaining provisions §504of can
survive in the absence of purposethe requirement.

Whether an provisionunconstitutional is severable from
the remainder of the statute in appearswhich it largelyis a
question legislativeof intent, but the presumption is in favor“of severability. ‘Unless it is evident Legislaturethat the
would not have provisionsenacted those which are within its
power, independently of that which is not, the partinvalid
may droppedbe if what is fullyleft operativeis aas law.’”
Buckley v. supra,Valeo, at 108 (quoting Champlin Refining
Co. Corporationv. Comm’n 234).Oklahoma, supra, atof
Accord, United States v. supra,Jackson, at 585. Utilizing
this standard, quitewe are sure policiesthat the Congress
sought byto §advance enacting 504 can be effectuated even
though purposethe requirement is unenforceable.

One of the purposesmain of the §1958version of 504was to
relieve the Treasury Department of the burden of processing

requestsnumerous special permissionfor to use photographic
reproductions currency.of legislationThe designedwas to
“obviate necessitythe of obtaining special permission from
the Secretary of Treasurythe in each case where the use
of . . . [ofillustrations currency was] desired.” Rep.S.
No. 2446, at Rep.6; H. R. No. 1709,at 4. At the same time,
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past,in therequestsgrantinginthatawareCongress was
in orderlimitationscolorandimposed sizeSecretary hadthe

being asusedillustrationstheofany possibilityprevent“[t]o
Rep.R.H.5;at2446,Rep. No.S.fraud.”ofinstrumentan wayeasiestthethatCongress determined3.1709, atNo. undermining thewithoutburdenadministrativetheeaseto codifytocounterfeiting waspreventtoeffortsGovernment’s Treasuryheavily theonrelyingpractice,then-existingthe

ofpublicationsprinting in“thethatopinionDepartment’s
money . . restricted.paperofillustrationsblack-and-white 2446,Rep. No.counterfeiting.” S.facilitatenotwillsizein

congressional desireThis3.1709,atRep. No.R.H.5-6;at
hindering the Gov-withoutburdenadministrativetheto ease

becounterfeiting canlawstheenforcetoeffortsernment’s
fromeliminatedisrequirementpurposetheifevenachieved

Congress believedthatindicationnoisTherestatute.10the

doesrequirementpurpose10 thethatagreetoseemsBrennanJustice Treasuryeasing theininterestexpressCongress’advancesignificantlynot Similarly,676-677, n. 14.Post, atburden.administrativeDepartment’s pur­othertheservecanstatutethat theconclusionourdisputenothe does notwouldexceptionthethatensureCongressbyexpressed —topose
theofabsencein thelaw—eventhecircumventtocounterfeiterspermit other,somehadCongressthatarguesInstead, herequirement.purpose

thatand thatstatutetheit enactedwhenmindininterestparamount
down.struckisrequirementpurposetheonceachievedbecannotinterest Brennan,Justiceaccording tointerest,congressionaloverridingThis

worthwhile.”consideredCongresspurposesforillustrations“permitis to 1958thehistory oflegislativeinnothing theHowever,Post, at 673.
expandinginoverriding concernCongress’thatindicatesamendment
activities.worthwhilecertainpromotetowasrequirementpurposethe
activitiesconcerningwhichhistorylegislativein theis no discussionThere morewereactivitieswhy someorworthwhilemostto beconsideredwere

illustrationstoreferredthe statuteInstead,others.thanworthwhile onlypurposesnewsworthyhistorical, andeducational,numismatic,for
Depart­Treasurythewhichforactivitiesoftypesthewerethosebecause

past.in therequestsexemptionreceivedhadment
per-specialforrequestsnumerousreceivesDepartmentTreasury“The
pur-legitimate. for variousmoney . .paperofillustrationsusetomission

of Unitedillustrationsto usedesireoftenof textbooksPublishersposes.
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that purposethe requirement either significantly eased the
Treasury Department’s burden or was necessary preventto

exceptionthe beingfrom used as a means of circumventing
the counterfeiting laws. ifThus, the size and color limita-
tions are Congress’constitutional,11 intent largecan in
measure be fulfilled without purposethe requirement. We
therefore examine the size and color lightrestrictions in
of the First Amendment interests byasserted Time.

D
In considering validitythe of the color and size limitations,

we againonce begin appellants’with contention that the
requirements are sustainable as place,reasonable time, and

regulations.manner purposeUnlike the requirement, the

States savings bonds postaland money orders, for example in school text-
books. Collectors of old paper money likewise wish to use illustrations in
articles relating to their issue and in collector’s catalogs. Historians simi-
larly want to use illustrations paperof money pictureto the currency in
circulation during particulara period.historical Newspapers quite often
publish pictures of paper money or checks in connection with news articles,
usually because ignoranceof of the statutory prohibitions against the use of
such illustrations.

(1)“Paragraph of section 504... as it would be byamended bill,the will
specifically permit such illustrations for numismatic, educational, histori-
cal, and newsworthy purposes and will obviate the necessity obtainingofspecial permission the Secretaryfrom the Treasury in eachof case where
the use such illustrations isof desired.” Rep.S. 2446,No. at 5-6; H. R.
Rep. No. 1709, at 3-4 (emphasis added).

While the legislation undoubtedly benefits those who engage in the listed
activities, there is no indication that Congress enacted the legislation out of
special concern for such individuals. Instead, as Time itself points out,
Congress apparently acted “in response to the Treasury Department’s
desire to be ofrid an administrative nuisance.” Brief for Appellee 8. As
noted above, that interest and the other interest expressed by Congress
when it enacted the amendment can adequately be served even in the

ofabsence purposethe requirement.
11Time does not challenge the constitutionality of the requirement that

negativesthe platesand be destroyed immediately after the final author­
ized Id.,use. 9,at n. 11.
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ofbasistheondiscriminatenotdolimitationscolorandsize
requirementssizeandcolorthewithCompliancecontent.

anyany onviewexpressingfromTimepreventnotdoes
expressingcurrency inofusing illustrationsfromsubject or

notdoesthe Governmentimportantly,Moreviews.those
imparted inbeingmessagetheofnaturetheevaluatetoneed

limita­Thoselimitations.sizeandcolortheenforcetoorder
canillustrationsthein whichonly mannertherestricttions

leveldecibelthetosimilarThey thusarepresented.be
Cooper, 336v.Kovacsinby Courtupheld thisrestrictions

outdooronheight limitationsand(1949), sizetheand77S.U.
City, 540v. RedwoodBaldwincourts,byupheld othersigns

nom.sub1976),(CA9 deniedcert.1368-13691360,2dF.
BaptistTemple(1977);913S.Baldwin, 431 U.Leipzig v.

646146,138,M.98 N.Albuquerque,Cityv.Church, Inc. of
Ridge, 111Village BurrKrych(1982); v. of573565,2dP.

(1982).232-233229,E. 2dN.464-466, 444App. 461,3dIll.
first ofpass thelimitationscolorandsizeTherefore, the
mannerplace, andtime,validaofrequirementsthreethe

regulation.
require-secondmeet thealsolimitationscolorandsizeThe
conced-effectively Government’stheservetheythatinment

counterfeiting. Timepreventingininterestcompellingedly
the Gov-servesrestrictioncoloralthough thethatcontends

counterfeiting, it is nonethe-preventingininteresternment’s
assertsenough. Timenarrownotit isbecauseinvalidless

currencyofillustrationapplies antorestrictionthe colorthat
thanbroaderthusisandcapacity deceivetoitsregardless of
pre-ininterestthe Government’snecessary achievetois

anarrowplaces tooTimeHowever,counterfeiting.venting
heavy atooandinterestGovernment’stheonconstruction
regula-mannerplace, andenacting time,thoseburden .on

the colorpreventingininterestGovernment’sThetions.
to itslimitedcurrency notisofreproductionphotographic

utilizing thefromcounterfeitersprevent would-betodesire
inbeillustrationthethatrequirementTheitself.illustration
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black and white is designedalso to make it harder for coun-
gainterfeiters to negativesaccess to that easilycould be al-

tered and used for counterfeiting purposes. Only nega-one
platetive and requiredis for printing.black-and-white On

the other hand, the color-printing process requires multiple
negatives plates.and This increases a counterfeiter's access

negativesto the platesand and enables him to more easily
use them for counterfeiting purposes guiseunder the of alegitimate project. In opposing a recent designedbill to
eliminate the color a Treasuryrestriction, Department official
noted these statingconcerns, “[t]hethat size restriction alone
does not problemaddress the of widespread possession of

separationcolor negatives, nor impactdoes it upon the avail-ability of ready-madea possessors.”alibi for the Statement
of the Honorable Robert E. DeputyPowis, Assistant Secre-tary of the Treasury, before the Subcommittee on Criminal
Justice, JudiciaryHouse Committee on H. R. reprinted4275,

App.in D to Juris. Statement 43a. It is therefore suffi-
ciently evident that the color limitation serves the Govern-
ment’s interest in a way.substantial That the limitationsmay apply to some photographs that are themselves of no use
to counterfeiters does not legislation.invalidate the The
less-restrictive-alternative analysis byinvoked Time has
never partbeen a of inquirythe into validitythe of a time,place, and regulation.manner enoughIt is that the color
restriction substantially serves the legitimateGovernment’s
ends.12

12Justice arguesBrennan that the color restriction at issue in this ease
is invalid because ofone the interests byserved that prohibit­restriction —ing counterfeiters from gaining access to color negatives platesand and
from having an instant alibi for possessing those items —was not ade­
quately expressed in the legislative1958 history. Post, at 688-690, n. 27.
Although Congress never expressly articulated specificthis interest when
it enacted the legislation in 1958, it did state inthat imposing the size and
color restrictions, it was relying heavily on the Treasury Department’s
opinion that the restrictions would adequately ensure that the statutory
exception would not “facilitate counterfeiting.” Rep.S. No. 2446, 5-6;at
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Theclearer.evenislimitationsizetheofproprietyThe
way ofsufficiently preciseandreasonableaislimitationsize

thehavedo notthemselvesillustrationsensuring thethat
Indeed,unwary inattentive.andthedeceivecapacity to

legiti-challenge thetoany seriousadvancenotdoesTime
requirement.macy thatof

reasonablethereforearelimitationsand sizecolorThe
imposed onconstitutionally becanthatregulations13manner

thisthatdisputenotdoesBrennanJustice1709, 3.atNo.Rep.H. R.
avail-thelimitingofeffectrequirement’scolorthebyis furtheredinterest

Instead, hecounterfeiters.would-betoplatesandnegativesability of
lit-ofbewouldby Timeusedplatesandnegativesparticulartheargues that

adequatelyisinterestassertedthethatandcounterfeiterstotle assistance
27.688-690, n.Post, atstatute.of theprovisionsby otherserved

persuasive.isargumentstheseofNeither
regulationand mannertime, place,adetermining whetherFirst, in

theofeffectivenessinterest, thethe Government’ssubstantially serves
ofconsequencesadverseby thesolelymeasurednot beshouldregulation

Communityv.Clarkregulation.thefromplaintiffparticularaexempting
Internationalv.296-297;ante, atNon-Violence, HeffronCreativefor (1981).640, 652-653Inc., S.Consciousness, U.452KrishnaSociety for othersallmustsorequirement,colorthefromexemptedisIf Time

consistently usemayTimeWhilereproductions.use suchtowishwho
waynoiscounterfeiters, theretouselittleofthat areplatesandnegatives

practice.thattowill adhereothersensuring thatof
degreesometois servedinterestGovernment’sthethatSecond, factthe

theirafterdestroyedbeplatesandnegativesthethatrequirementby the
During thesuperfluous.requirementcolortherendernotuse doesfinal

purposes,legitimateforin existenceareplatesandnegativesthethattime
in-by the samepossiblypurposes,counterfeitingforusedstill becanthey
theCoupled withreproductions.legitimatecreating thearewhodividuals

unwarythepreventrequirementcolorthebyserved —tointerestother
believereproductionslegitimateby otherwise —wedeceivedbeingfrom
by theprovideddeferenceincreasedtheininterestGovernment’sthethat

interestwhateverto overridesufficientisrespectin thisrequirementcolor
color.inreproductionprinting theinmight haveTime

invalidare13 restrictionsand sizecolorthat thesuggestnotdoesTime
of communica­channelsample alternativeopenleavetothey failbecause

usetofreeisTimepersuasive.beargumentansuchwouldNortion.
using colorofshortits ideascommunicatetowishesitmeanswhatever
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those wishing to publish photographic reproductions of cur-
rency. Because the provisions of §474 are of real concern
only when the limitations of §504 are not complied with, §474
is also constitutional.

(H-Hh—iJ—

The District Court correctly determined that the purpose
requirement of §504 is unconstitutional.14 However, it erred
in tofailing consider the validity of the remaining portions of
the statute that applied to Time. Because the color and size
limitations are valid, §474neither nor §504 is unconstitu-
tional on its face or as applied to Time.15 The judgment of
the District Court is accordingly affirmed with respect to the
purpose requirement and reversed with respect to the color
and size limitations.

It is so ordered.

Justice Brennan, with whom Justice Marshall joins,
inconcurring part and indissenting part.

Title 18 U. S. §C. ¶474, 6, makes it a federal crime to use
pictures of money for any purpose whatsoever, even in the
absence of an unlawful intent, and without regard to whether
such pictures, or the materials used to make them, might be
employed fraudulently. Recognizing that this flat ban
sweeps within it a substantial amount of legitimate expres-
sion posing virtually no risk of counterfeiting, Congress en-
acted 18 U. S. §C. 504, which exempts from the ban illustra-
tions of the currency “for philatelic, numismatic, educational,
historical, or newsworthy purposes in articles, books, jour-
nals, newspapers, or albums,” provided such illustrations
meet certain restrictions as to form and preparation.

photographs that do not meet the size requirement. The alternative
means of communication left open are almost limitless.14All Justices except Justice agreeStevens that the District Court
was correct to this extent.

15The Justices joining opinionthis and Justice Stevens disagree with
and reverse the District Court in these respects.
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workcurrently writtenasstatutestwothesemy view,In
expression.ofabridgmentsignificantaeffecttotogether

regulation ofcriminaldetailedandextensivegiven theAnd,
pro-twothe18,parts Titleofin othercounterfeiting found

concededlyGovernment’sthemarginally serveonlyvisions
theintegrity ofthepreservingininterestimportanthighly

reject eitherexpresslytoday notdoescurrency. CourtThe
recognize thateight JusticesIndeed,conclusions.theseof

only thosepermitintent —toexclusiveandCongress’ obvious
educa-numismatic,“philatelic,currency withofillustrations

allto banandnewsworthy purposes”orhistorical,tional,
throughconstitutionally achievedbesimply cannotothers —
Never-648-649.Ante, atmeans.chosenlegislativelythe

pointthisonjudgmentthejoined inWhite,Justicetheless,
§504§474 nor“neitherthatStevens, concludesby Justice

Ante,Time.”applied toasorfaceitsonunconstitutionalis
659.at

some-thatfacttheinliesresultparadoxicalkey thistoThe
opinion,hisofendtheandbeginningthebetweenwhere byenactedstatutesreviewing thestopsWhiteJustice

hisofstatutory schemeassessing abeginsCongress and
and“purposes”separateidentifyingAftercreation.own

exemption§504obtaining theforconditions“publications”
former, Justiceinvalidating themy view,correctly inand,

wererequirementsthough twotheasproceedsWhite
CongressthatassumesHedisjunctive.theinwritten

satisfying eitherexempt illustrationstowantedhavewould
in forceoneleavetoauthorizedfeelsthereforeandcondition
WhiteAccordingly, Justiceinvalidating other.thewhile

thefromoffending wordscertainsimply excisetoproposes
ofresttheleavesandthey appearin whichintegrated clause

revisedthethatplaceinlanguagestatutory —confidentthe
Time’s“sufficiently accommodatesstatutetheofversion effectuating648, whileante, atinterests,”AmendmentFirst

653.ante, atadvance,”sought toCongresspolicies“the
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I certainly agree with principlethe that we should construe
statutes to avoid constitutional questions, so long as ourinterpretation remains consistent Congress’with objectives.

myBut, in view, Justice White’s limiting construction ofthe statutory scheme at issue here neither remains faithful tocongressional intent nor rids legislationthe of constitutional
difficulties. The statutory scheme left in force after Justice
White’s “remarkable judicialfeat of surgery,” Welsh v.
United States, 398 U. (1970)S. 333, 351 (Harlan, J., concur-ring result),in would ban illustrations of currency by all
“nonpublishers,” even for the kinds of purposes Congress
plainly intended to permitallow, but identical byillustrations
all “publishers,” regardwithout to purposesthe of their illus-
trations and even if the nature of their posesmedia a rela-tively greater risk of counterfeiting. Such a reconstructed
scheme bears no relationship to the language, history, pur-orpose of the statutes as enacted. despiteAnd, the removalof “purposes”the requirement, the revised statutes remain
unconstitutional on their face.

­­I

Because the Court §§474decides that and 504 are con-
stitutional appliedas to mayTime, it be useful to review in
somewhat more detail precisely how provisionsthese have

appliedbeen appellee.to manyFor years, Time’s variousmagazines have picturesused of United States currency to
illustrate articles concerning political, sportseconomic, and
events. appelleeAs explains, picturesthese depictedhave
bills “significantly enlarged or reduced in size, discolored or
otherwise altered in appearance, onlyshown part,in and/or
substantially by printedobscured legends or overlaid ob-jects.” Brief Appelleefor 3. In pictureaddition, each “ap-
peared onlyon one page,”side of a and pagethat was of theglossy paper used in productionthe appellee’sof magazines.
Ibid. See 539 F. Supp. (SDNY1371, 1982).1377-1379
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agentsby ofwarnedwasTimeearly 1965,asasBeginning
onbantheviolatedillustrationssuchthatServiceSecretthe

ex-not§474 wereandbyimposedcurrency reproductions
ensuing years, SecrettheInApp. 29.§504.empt under

interpretationsdifferentseveralTimeagents offeredService
waspoints, TimevariousAtrequirements.statutorytheof

whiteonly andblackprint(a) coulditthatinformed
only “numis-forandspecified sizecurrency aofoflikenesses

id.,purposes,newsworthy”orhistoricaleducational,matic,
currencyofany photographprintnever(b) coulditthat27;at

only “illustra-504(1) exempts§becausesize,any orcolorin
likenessesonly print(c) it couldthatibid.; andtions,”

news-orhistoricaleducational,“numismatic,byaccompanied
ReserveFederalparticulartheaboutworthy” information

likenessesusenotcouldand27-28,id., atillustrated,Note
33.id., atpurposes,”eye-catchingor“decorativefor

statutes,theofvarying constructionsRelying theseon
federalit violatedthatTimeagents informedServiceSecret currencyoflikenessesand distortedpartialit usedwhenlaw

things, inflation,among otherconcerning,articlesillustrateto
conferencecampaign, aelectionanoneconomicsofeffectthe

bribery, theandcorporatepolicy,monetaryinternationalon
Id.,corporation.by “cash-rich”afaceddifficultiesfinancial

warnings andadvanceoccasions,severalOn29-34.at
ledServiceSecretthefrom34,atid.,wrist,”“slap[s] theon

preparedbeenhadthatcoverswithdrawtoeditorsTime’s
judgment, weretheirinwhich,illustrationssubstitutetoand

thoughtcommunicating theinnearly effectiveas“not
by thebannedillustrationconveyed theasbetointended

30.Id., atService.”Secret
legalTime’sagent informedServiceMay a Secret1981,In

IllustratedSportsofan issueofcoverthethatdepartment
counter-theviolatedearliermonthsthreeappearedhadthat

illustratingoffending cover,supposedlyThefeiting statute.
basketball,in amateurbriberyconcerning scandalaarticlean

one-bills,portions of $100ofreproductionscolorincluded
hoop. Thea basketballintopouringsize,actualofthird
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agent told Time that the Secret Service would seize all ma-
preparationterials used in of the cover, asked for the names

and ofaddresses all individuals companiesor involved in its
production, requestedand an interview with a member of

management.Time’s daysTen broughtlater, Time this
action seeking declaratory injunctiveand preventrelief to
the Government’s enforcement or threat of enforcement of
§§474 againstand 504 Time.

HHr—H

linchpinThe of Justice opinionWhite’s is his view that
504(1)§the words in limiting exemptionthe to illustrations of

currency philatelic,“for numismatic, educational, historical,
or newsworthy purposes,” can be phraseexcised from the in

theywhich appear leavingwhile in force languagethe that
notablyremains, requirementthe exemptedthat illustrations

appear in “publications,”certain that is, “in articles, books,
journals, newspapers, or albums.” ante,See at 649, 652.
Justice White acknowledges that, after invalidating the
“purposes” requirement, he should decide whether what is“left ‘unobjectionableconsists of provisions separable from

”those found to be unconstitutional.’ Ante, at (quoting652
El Paso & Northeastern R. Co. v. Gutierrez, 215 U. S. 87,

(1909)).96 although explainsBut, he why he finds the
“publications” requirement “unobjectionable,” at least in the
context of this case, ante, at 650-652, explainshe never why

languagethe setting out that “separable”condition is from
the rest of the sentence in appears.1which it

1 responseIn to this opinion, Justice White denies hethat has severed
“publications”the requirement from the “purposes” requirement or that he

needs to do so in order to reach his Ante,result. at 649-650, n. 6,652, n. 9.
aBut court must obviously determine the scope of a statutory standard

under review before evaluating its constitutionality. From the outset óf
this litigation, partiesboth and the District Court §have read 504 as estab­
lishing a single, unified exemption from the againstban currency illustra­
tions and have assumed, correctly in my view, that each requirement in
the statute is a necessary condition for obtaining that exemption. After
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WhiteJusticestatutelanguage theofmy theview,In
“unobjection-“separable” noris neitherforceinleavewould

dependsseverabilityrecognition thatDespite hisable.”
ofhis deletion653,2ante, atintent,congressional“largely” on

649,ante, Justiceatrequirement,“purposes”thestriking downcorrectly
may“standing alone”requirement“publications”thethatstatesWhite

therefore, JusticeNecessarily,ante, 649-650.here, atchallengednot be
alone”can “standrequirement“publications”thethatbelievesWhite

requirement.“purposes”thewithout
Justicelanguage,“purposes”theofhis constructionofBecause

canstatuteof therestthewhetherquestionthenot reachdoesStevens
congressionalwithconsistentrequirement,thatwithoutin forceremain

ante, atComparedivided.equallyisissue, CourtthethatOnintent.
J.,(Powell, concur-at 691-692post,White, J.), withof(opinion652-656

part).indissentingandpartinring
JusticeI findopinion becauseWhite’sof JusticeII-APartjoin1

toimpossiblerequirement“purposes”of theinterpretationStevens’
legislativeitsorstatuteof thelanguageplaintheeithersquare with

698-699,atpost,suggests,Stevensinstance, if, as Justicehistory. For
formoney not usedisin whichany illustrationexemptto§ is meant504
theprohibitedCongresswhyto seeis difficultitcounterfeiting purposes,

below, theAnd, I detailasadvertising purposes.currency foruse of
enacted, laterandinitiallyit wasthatdemonstratesthe statutehistory of

currencyof thelikenessesonthefrom banexempttoamended, in order
listed.Congresspurposesspecifictheservethatillustrationsthoseonly

thetext ofignoring thelargelyStevens,Justiceinfra, at 668-673.See
thoughaslanguage“purposes”treat thetohistory, seemsitsandstatute

therebyheI believerequirement.“publications”nothing to theit adds
fromthemsavein toorderconstruing statutesofprinciplethecarries

“ stat­[the]ofpurposethepervertingofpointthe‘toattackconstitutional
State,Secretary 378Aptheker v.rewriting it.” ofjudicially[and]. . .’ute

203, 211States, S.U.367v. United(1964) Scales(quoting500, 515U. S.
statutory wordsthemeaning ofprecisetheMoreover, he leaves(1961)).

statutethe“attempt ‘construe’Thus, tohisfrom clear.farinterpretshe
injectfs].constitutionality . .ofcoresomeforits recessesprobetoand

. . .”application.scope andstatute’stheintovaguenessofan element
516.atsupra,Aptheker,

2 ex­severability isimplication,White’sJusticecontrary tofact,In
Ferber,v.YorkNewSee, g.,e.intent.legislativeofclusively questiona

construingrule ofgeneralAnd,(1982). like the769, n. 24747,U. S.458
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a few words from an phrase §indivisible in 504would work a
changedramatic in scopethe of the contemplatedscheme by

Congress. As a result of this legislativeexercise in drafts-
manship, all members of the “publishers”ill-defined class of
meeting the requirementsother §504of exemptwould be

§474from the regardlessban, purposesof the their illustra-
maytions serve or the risk their may poseillustrations of

endangering currency.the Conversely, “nonpublishers”all
would subjectbe §474to the ban, even when pursuing the

legitimatesame purposes through poseillustrations that a
similar, or even smaller, threat of counterfeiting. I do not
believe limitingthis construction of statutorythe scheme can

supported (A)be by languagethe §and structure of 504 or
(B) legislativeits history purposes.and And, as I shall show
in Part III, the abridgmentsubstantial of expressionfree
imposed by these statutes, even as Justice White would
revise them, renders the remaining language far from con-”stitutionally “unobjectionable.

A
As relevant here, §the passedversion of 504 by Congress

exempts from the prohibitioncriminal against using pictures
of currencythe

statutes to avoid questionsconstitutional from which it derives, ibid., the
doctrine of severability “does not . . . license a court to usurp the
policymaking legislativeand dulyoffunctions representatives.”elected
Cf. Heckler v. Mathews, 465 U. 728, (1984).S. 741 Instead, courts ad-
dressing questions of severability guidedshould be by Chief Justice Taft’s
admonition “that mayamendment not be substituted for construction, and
that a court may not legislativeexercise functions to save [a] law from con-
flict with constitutional limitation.” Yu Cong Eng v. Trinidad, 271 U. S.
500, (1926).518 See Westcott,v. 443 76,U. S. 89-91 (1979);Califano id.,
at 94-96 (Powell, J., concurring partin and dissenting in part); NLRB v.
Catholic Bishop Chicago, 490,440 U. S. (1979)508-511of (Brennan, J.,
dissenting); Welsh v. States,United 398 333,U. (1970)S. 354 (Harlan, J.,
concurring in result); Aptheker v. Secretary State, supra, 515;atof Moore
Ice Cream Rose,Co. v. 373,289 (1933).U. S. 379
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theorimportation,orpublishing,printing,“(1) the
suchnecessary plates fortheofimportationmaking or

of—illustrationsofpublishing,orprinting

security the Unitedofobligation otherorany“(C) .. .
.. .States,

historical, oreducational,numismatic,philatelic,“for
news-journals,books,articles,innewsworthy purposes

ex-advertising purposes,(but fornotor albumspapers,
philatelicmoney inpaperstamps andofcept illustrations

andnumismatistslegitimateadvertising ofnumismaticor
philatelicindealersorofpublishersstamps orindealers

ornewspapers,journals,books,articles,numismaticor
added).§504(1) (emphasisalbums).” C.S.18 U.

availability of§504(1) theextendslanguage ofplainThe
serv-illustrationsthose§ toban474theexemption fromthe

Al-others.notopurposes andspecified enumerateding the
appeartoillustrationsrequires suchalsostatutethough the

restric-“publications”and“purposes”themedia,certainin
They are insteaddisjunctive.theinwrittennotaretions

sufficientis aindicating neitherthat“in,”by the wordlinked
onlythestatute;theofprotectionclaiming theforcondition
theserveboththatthosepermitted arearethatillustrations

journals,books,articles,“inappearpurposes andspecified
ofthe listtherefore,terms,By itsalbums.”newspapers, or

exemp-scope theofthenarrowsthatqualificationaismedia
forbasisseverableindependent andanthanrathertion,

currency.3theofillustrationsusetoobtaining permission

have§ 504to3 amendmentsrecentreportingCommitteesCongressional
for obtain­necessary conditionsasrequirementsitsofeachdescribedalso
1213, 90thNo.Rep.R.g., H.See, e.exemption.theofprotectiontheing

follow­the“meetmustillustrations(1968) (permittedSess., 1-2Cong., 2d
restrictions);“publications”andincluding “purposes”conditions”ing three

id., 6atconditions”);followingtheofwith all“comply(mustid., 4at
newsworthy purposes,historical, oreducational,philatelic,(“must forbe
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Justice initiallyWhite recognizes that “purposes”the
“publications”and togetherrestrictions act scopeto limit the

of exemption.the ante,See at 645-646. Yet, in concluding
Congressthat exemptwould “publications”even those that

do not designatedserve the “purposes,” ante,see at 649,
proceedsJustice White thoughas requirementsthe two

were disjunctive.written in the Onlyby reading the statute
as permitting illustrations that meet “purpose”either the

“publication”or the requirement can one concludethat Con-
gress would have wanted exemptionthe to be available to
parties satisfying one condition but not the other.

As far as I am aware, this is the first time that Members of
the soughtCourt have to sever selected singlewords from a
integrated statutory phrase and to modifyingtransform a

provisionclause into a operatethat can independently.4 To
Congressbe sure, easily placedcould have “purpose”the and

“publication” requirements separatein subsections and con­
nected them with the word “or”; in mightthat oneevent,
plausibly conclude operatethat one can exemp­as a forbasis
tion without the other.5 The fact is, Congresshowever, that

must appear in certain publications, and must not be used for advertising
purposes”).

4Cf. Planned Parenthood Missouri v. Danforth, 52,of 428 U. S. 83
(two(1976) sentences in one section of statute “must stand or fall as a unit”

theysince “are inextricably together”).bound See GlodgettPhilbrook v.
421 (1975)U. S. 707, (“‘In713 expounding a statute, mustwe not be
guided by a single sentence or ofmember a sentence, provi­but look to the
sions of the law,whole and objectto its policy’and ”); Belford,Kokoszka v.
417 U. 642, (1974)S. (“When650 ‘interpreting statute,a the court will not
look merely to particulara in generalclause which used,maywords be but
will take in connection with it the whole statute . . . objectsand the and
policy of law,the as byindicated its various provisions, giveand to it such
a construction as carrywill into execution the will of Legislature’ ”);the
Richards v. States,United 369 1, (1962) (“aU. S. 11 of asection statute
should not be read in isolation from Act”).the context of the whole5Cf. EEOC v. Allstate Co.,Insurance (SD570 F. Supp. 1983)1224 Miss.
(concerning severability of separately pro­denominated vetolegislative
vision from remainder of statute), appeal dism’d, (1984).467 U. S. 1232
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indica­is nothereandform,thatinstatutetheenactnotdid
though had.itoperate astostatutetheintendeditthattion

“orthan“in”—ratherconnectivequalifyingusing theBy
only forexemptionanintendedhaveCongress mustin”— newspapers,journals,books,articles,“inillustrationsthose

anyfornotpurposeslistedtheservethat —andalbums”or
designated media.theappear intosaidbecouldpicture that

joined theCongresswhichlanguage withveryshort, theIn
Justicerefutesrequirements“publications”and“purposes”

they severable.6arethatconclusionWhite’s

B
ofgoalexpressedclearlystatute’stheNotwithstanding

numismatic,“philatelic,withonly illustrationsexempting
Justicenewsworthy purposes,”orhistorical,educational,

Congresspolicies“thethathis confidenceexpressesWhite

of Car-(1936) (opinion238, 335Co., S.298 U.Coalv. CarterCarterSee
of thedivisionformalseverability] is the[oftokenJ.) (“confirmatorydozo,

Hyman Constructionnumbered”); Georgeseparately‘Parts’intostatute
840,834,Comm’n, F. 2d582ReviewHealthSafety &Occupationalv.Co.

alternativesindicatesdisjunctiveaof1978) (“[n]ormally, use(CA4n. 10
a constructionsuchunlessseparatelytreatedthey bethatrequiresand

Act”).thetorepugnantprovisiontherenders
theof6 structureandlanguagein theindicationsotherseveralareThere
onlimitationinextricableanimposeslanguage“purposes”thethatstatute
toasthe restrictionsthatandexemption504(1)§availability of thethe

exemp­and severableindependentanto establishintendednotweremedia
by JusticebisectedphraseentireFirst, the“publications.”fortion

elabora­a furthersetting outclauseby parentheticalais followedWhite
theandbeginningThus, thebothpermitted.purposesoftypesof thetion

pur­permittedconcernappearsof forathe listwhichinsentenceof theend
purposes,advertisingforillustrationsprohibitingSecond, whenposes.

bycollectingcoinstamp andtorelatedadvertisingexemptsstatutethe
books, journals,articles,or numismaticphilatelic“inphraseusing the

in­asactpurposeslistedthethatconfirmingornewspapers, albums” —
504(2) expresslyThird, §media.enumeratedtheonlimitationsseparable

theyunlesspurposetheirregard towithoutslidesandmoviesexempts
ofrequirements“purposes”thecasewhichinprints,intoconvertedare

mean­renderwouldlanguage“purposes”theof504(1) Deletionapply.§
statute.of thepartstwothebetweendistinctionexpressthisingless
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sought to byadvance §enacting 504can be effectuated” eventhough that standard is unenforceable. Ante, at 653. He
never explains, however, congressionalhow policies might
be advanced with the “purposes” language deleted and the“publications” requirement left in force. Indeed, he never

justindicates what function he believes the publica-list of
tions in the statute was intended to serve. We cannot, how-

properlyever, conclude “publications”that the requirement
can be left “standing alone,” ante, at 649-650, without
considering how requirementthat relates to the overall
objectives of the statutory scheme. A review of historythe

purposesand of the statutory providesscheme supportno for
the conclusion that Congress would want to specialextend
protection to all “publications”illustrations in and to ban

picturesthe of “nonpublishers,” regardwithout to whether
either group’s illustrations serve “philatelic, numismatic,
educational, historical, or newsworthy purposes.”

(1)

Consistent plainwith the language §of 504, the statute’slegislative history confirms that it was originally adopted,
and later amended, in order to exempt from the otherwise
comprehensive ban on likenesses of the currency only those
illustrations that serve specificthe purposes Congress
deemed worthy specialof protection. At the outset, it is
crucial to recall the breadth Congress’of total ban on all illus-
trations of the currency, prohibitiona that was hurriedly
adopted partas comprehensiveof emergency legislation
designed to fund the Civil War, see ante, at 643-644, and
n. 1, and that has been reenacted with explanationlittle and
only changesminor in wording everyin subsequent revision
and codificationof the Federal Criminal Code. See Brief for
Appellee 6-8.

Beginning nearly years60 after the prohibitionbroad was
first Congress grewenacted, concerned prohibitionthat the
swept within it a number legitimateof posingactivities little
threat of counterfeiting. Accordingly, in a succession of
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specificexceptions forcertainCongress fashionedenactments,
beganItprotection.specialworthy ofit foundactivities
thoseimportance toactivity whosecollecting,stamp anwith
struc-thein§ evidentstillis504amendedanddraftedwho

thelanguage incrucialTheversion.currenttheofture
1923withincodecriminaltheintocamefirstpresent statute

of illustrationspublishingandprintingtheto allow“[a]n Act
plates.”stamps defacedfromrevenuepostage andforeignof

indi-purposeofits statementAs1437.42 Stat.218,Ch.
thatfactrecognition theofpassed inwasstatutethatcates,

country,thisinstampmany collectorsgreata“[t]here are
andto issuepermit themtowaspurposestatute's][theand

bene-theforprint themstamps andtogether defacedgather
(remarks(1923)Cong. 4976Rec.64usually children.”offit

aimthisCongress achievedCummins). AlthoughSen.of
language itthepublications,ofkindsprotecting certainby

exempttointendeditcrystal thatclearitemployed makes
stamppurpose ofspecifiedserving theonly publications

only “inillustrationsallowedstatutecollecting. Thus, the
albums, orjournals,books,articles,historicalorphilatelic

[desig-indealerspublishers orlegitimateofcircularsthe
218,ch.circulars,”orjournals, albumsstamps, books,nated]

indicating thethatadded), plainly(emphasis143742 Stat.
illustrationspermittedcarry thecouldpublicationslisted

nature.historical”“philatelic orathey ofwereonly if
specifiedthewithfor activitiesexemptionAccordingly, an

waslegislation andobject theofexclusivethepurpose was
scope.itsqualifytointended

protectionitsextendtoamendedwasstatutethe1937,In
Treasury De-thestamps allowtoforeign andto undefaced

See6.52 Stat.10,exempted uses, ch.regulatepartment to
(1937). newThe3Cong., Sess.,1st1159, 75thRep. No.S.
printing ofblack-permit the[t]oact“anentitledversion, now

postageforeignandStatesof Unitedillustrationsand-white
for-carried6,Stat.10, 52ch.purposes,”philatelicstamps for

withpublications concernedtooriginal restrictiontheward
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stamp collecting and slightly enlarged groupthe publica-of
protected.tions so stylisticIn a clarification that highlights

the centrality of “purposes”the requirement, the 1937
amendment also introduced the sentence structure that
remains in the today:statute Whereas the 1923 statute
exempted only “philatelicillustrations in or historical books,
journals, albums or circulars,” the 1938 permittedrevision

philatelicillustrations “for purposes in jour-articles, books,
nals, newspapers, Ibid,or albums . . . (emphasis added).
This modification, which established the basic form of the

provision,current extended the exemption to the typesfive
publicationsof onlylisted, but they used theif illustrations

“philatelic purposes.” Congressfor thereby indicated its
unmistakable intention that the “purpose” requirement
would continue playto the central role in the availability of
the exemption.7

exemptionThe was againamended in 1958 in order to
protectionextend its to illustrations of United obliga-States

tions other stampsthan expandand to rangethe specifiedof
purposes for which such illustrations couldbe used. Pub. L.
85-921, 72 Stat. 1771. This revision retained the sentence
structure of the 1938 includingstatute, permissibleits list of
media. And, as legislativebefore, the history makes clear

Congressthat intended “purposes”the restriction to continue
to act as a indispensablecentral and qualification scopeon the

exemption.of the For instance, the ReportsCommittee say
nothing speciallyabout “publications”favored theywhen
explain purposethat the of the bill, as relevant here, is to
“[pjermit black and white illustrations of United States and
foreign paper money and obligationsother and securities

1948,7 In partas of a general codification of the criminal laws, the
exemption, onlywith “[m]inor changes in phraseology” not relevant
here, H. R. Rep. 152,No. 79th Cong., Sess.,1st (1945),A40 givenwas
its current section number “Printinga stampsand shorter title, for
PHILATELIC PURPOSES.” 62 Stat. 713.
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newsworthy purposes.”historical, andeducational,for
Rep.(1958);1 S.Sess.,2dCong.,1709, 85thNo.Rep.H. R.

added).(1958) (emphasis3Sess.,2dCong.,85th2446,No.
8.at2446,No.Rep.S.7;at1709,No.R. Rep.H.See also

“publi-forsolicitudeany specialindicateReportstheNor do
thecodifytois meantthe billthatstatetheywhencations”

to“exceptionsof permittingpracticeTreasury Department’s
ofillustrationsto usepermissionspecialby granting474][§

numismatic, his-moneypaperandbondsStatesUnited for
1709,No.H. R. Rep.purposes.”torical, educationaland

added).8 theIndeed,5 (emphasisat2446,No.3; Rep.at S.
the “publica-toReportstheinreferenceilluminatingonly

simplyintendedit wasthatindicatesrequirement,9tions”
notpurposespermittedtheforthat illustrationsto ensure

moneyof paperlikenesstheinofthe formtake ‘facsimiles
Rep.S.1709, 4;atR. No.Rep.H.obligations,”or other

ex-fact thatadded). of thelightInat 62446, (emphasisNo.
of facsim-and possessionusethecontrolledalreadylawisting

8 by thepromulgatedregulationsrefer toReportsCommitteeThe
illustrationsexisting exemption fortheto enforceDepartmentTreasury

newspapers, orarticles, books, journals,inpurposes“philatelicwith
surpris­2446, 4. Not2; Rep. No. at1709, at S.Rep. No.H. R.albums.”

special effortasuggestingregulationscitednothing in theingly, there is
asuchdefinemuch less to“nonpublications,”inprevent illustrationsto

make,(1959) permission “to(granting§402.131 CFRSeeclassification.
Unitedof canceledreproductionswhiteof black anddisposehold and

areProvided, reproductionsThat suchstamps:revenueinternalStates
making,thewithand in connectionpartdisposed of as ofmade, held and

ofreproductionstheofpurposes,for lawfuldisposition,andholding,
attached”); (permitting§405.1arestampssuchwhichtothe documents

restrictionwithoutpurposes”publicity“forwar bondsofillustrations
forum).as to

9 6, theante, 651, n. thatnotes, at andWhitetrue, as JusticeIt is
illus­usemight wish topeople whoby Committees ofthegivenexamples

newspaperandpurposeslegitimatemoney foroftrations —textbook
toall be saidmoney, and historians —couldpaperofcollectorspublishers,

history,legislativein theis indicationThere no“publications.”involve
exclusive.were meant beexamples tohowever, thesethat
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illegitimateiles for purposes,10that onlyreference strength-
ens the conclusion that objectivethe §504sole of was to
permit illustrations purposesfor Congress considered
worthwhile.11

history,Given this it is clear that the objectivecentral of
§504 very—its exemptessence—was onlyto illustrations

philatelic,“for numismatic, educational, historical, or news-
worthy purposes.” Having objectiveconcluded that this
cannot constitutionally be throughachieved the legislatively
chosen means, Justice White therefore simplyerrs in
deleting the statutorycrucial language usingand the words
that remain as the raw materials for a new statute of his own
making.

10Independent of provisionsthe at here,issue several partsother of the
extensive statutory scheme designed preventto counterfeiting control the
possession of items which, by virtue of size,their shape, or consistency,

pieceslook like of currency. instance, §For 474, ¶ 5, the provision imme­
diately preceding the one againstinvoked appellee, imposes criminal liabil­
ity anyoneon who in“has possessionhis custodyor . any. . obligation or
other security made or executed, in whole in part,or after the similitude of
any obligation or other security issued under the authority of the United
States, with intent to sell or otherwise use the .same . . .” In United

Turner,States v. 586 F. 395, (CA52d 397-399 1978), the Court of Appeals
sustained the conviction, under 474, 5,§ ¶ of an possessedindividual who a
number of one-sided photocopies of dollar bills of a kind that had been used
successfully to defraud change machines. See §474,also ¶4; United

Dixon,States v. 90,588 F. (CA42d 91-92 1978);Koran v. States,United
(CA5408 F. 2d 1321 1969); Webb v. States,United (CA6216 F. 2d 151

1954).
11In 1968, the exemption was amended so permitas to colored illustra­

stamps.tions of L. 90-353,Pub. 82 Stat. 240. Although the Committee
Reports explaining this amendment referred “publications”to the require­
ment, they continued to describe satisfaction of the “purposes” require­
ment as a necessary condition obtainingfor statutorythe exemption. See

Rep.H. R. 1213,No. 90th Cong., Sess., 1-2, 4,2d 5, 6 (1968); S. Rep.
1206,No. 90th Cong., Sess.,2d 1-2, 4, (1968).5, 7 2,See n. supra.

The statute was againamended in in1970 order to postageinclude meter
stamps protections.within its 91-448,Pub. L. 84 Stat. 921. See H. R.
Rep. (1969).No. 91-640, p. 1
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(2)

statute,theobjective ofhistory obviousandlight theofIn
standing alonerequirement“publications”independentan

acknowle­toseemnowappellantsAssense.littlemakes
requirementtheforexplanationplausiblemostdge,12 the

“inappearpurposesserving listedtheillustrationsthat
Con­thatisalbums”newspapers, orjournals,books,articles,

toaselaborationprovide furthertothereby intendedgress
seekingwhileto allowit wishedof activitiesgeneral sortsthe

cre­justify thetousedbeexemption notthethatto ensure currencygenuinetosimilarphysicallysolikenessesofation
thereforeAppellantsfraudulently.usedthey becouldthat

language work“forum”and“purpose”thesuggest that
exemption thatforsingle standardaestablishtogether to

andprescriptivethanratherillustrative,“descriptive andis
theThey readthus28.Appellantsformandatory.” Brief

limit­split astwoinwouldWhiteJusticephrase thatentire
“publications,”legitimateavailability toexemption’sing the

decep­potentiallydistinguished fromasunderstood,broadly
“facsimiles.”tive

hasit enforcesstatutory scheme12 theofconstructionGovernment’sThe
Serviceabove, the SecretAs notedconsistency.ofmodelahardly been

dur­exemptiontheofinterpretationsthree differentleastatadoptedhas
directors.and arteditorsTime’sofworktheoverseenhasityearsing the
appellantslitigation,thisofcoursetheoverevenAnd662.atsupra,See

Court, they seemedDistricttheInposition.theirshiftedfrequentlyhave
of Treas­Departmentin apublished§504ofa constructionfromdepartto

extremely unclear.reading of the statutepreciseleft itsbutury pamphlet
SummaryforMotionPlaintiff’stoOppositioninLawofMemorandumSee

Court, appellantsthisinstatementjurisdictionaltheirIn26, n.Judgment
ofconstructionpublishedDepartment’sTreasurythedisavowtoappeared

be­sometimefinally,And,15, n. 9.StatementJuris.exemption.the merits,thebriefing onandstatementjurisdictionalfiling of thethetween
interpretationrecentmostitsabandoneditselfTreasury Departmentthe

thetoconformsapparentlynowwhichpamphlet,itsamendedand§ 504of
AppellantsforBriefSeeCourt.in thishas takenGovernmenttheposition

28, n. 18.
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interpretationThis ascribes far more rationality to Con-
gress than anywould suggestion inthat, order to obtain the
benefit of the exemption, an illustration literallymust “ap-
pear in one of the publications,”enumerated cf., ante, at 651,
n. 8. It is difficult imagineto why Congress would have

onlyconsidered pictures “in articles, journals,books, news-
papers, or albums”—as distinct from say,those on, leaflets
or posters sufficiently important legitimateor— to warrant a
special exemption §from the 474ban.13 Nor appar-could the
ent specialarbitrariness of a exemption justfor the listed
“publications” justifiedbe by Congress’reference to desire to
minimize the risk of counterfeiting. Although a limitation to

expresslythe listed mightmedia exclude “facsimiles,” there
are numerous other expressionmedia for not found in the
statutory list that do not come close to resembling slips of
paper shapein the and consistency of Federal Reserve
Notes. It hardlycould be contended, example,for that
depictions of currencythe on placards,billboards, barnyardor

posedoors greatera threat of counterfeiting than identical
illustrations in “articles, journals,books, newspapers, or
albums.” finally,And, although a readingrestrictive of the
“publications” requirement might arguably Congress’serve
undoubted wish “to relieve Treasurythe Department of the
burden of processing requestsnumerous special permis-for
sion to use photographic reproductions currency,”of ante, at
653, mere “administrative independentconvenience,” anyof

objective,substantive plainlywas not primarythe legislative
goal. To contrary,the legislativethe history §504of
confirms Congress’that objectivesubstantive enactingin a

13If §504 permitted illustrations only in the publicationsenumerated
on theorythe that —without regard to potentialtheir use in counterfeiting
relative to unlisted media —the specified media are the placesonly in which
“legitimate” illustrations will appear, would,it course,of rest on a dis­
tinction among otherwise identical communications according utterlyto an
undefined and unjustified Government selection of preferred speakers.
Cf. Police Department Chicago v. Mosley, 408 (1972).of U. S. 92
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specialgrant§474 towasbantheexemption fromspecific
andpurposes,specifiedservingillustrationsforpermission

simplypublicationscertaininillustrationspermittonot
easy to administer.14beexemption wouldansuchbecause

colorthethat14 conclusionWhite’sJusticeflaw underminessameThe
congres­withconsistentin forcestaycould§504ofrequirementssizeand

651-652, theante, atconclusion,hiscontrary toif,evenintentsional
ante, atSeeunconstitutionally overbroad.isrequirement“publications”

thatstatesWhiteJusticehypothesis,of thissupportIn652-653.
re­purposethethatbelievedCongressthatindication“[tjhere nois

burdenDepartment’sTreasurytheeasedsignificantlyeitherquirement
ofa meansasbeing usedexception fromthepreventnecessary towasor

thisButAnte, 654-655.atlaws.”counterfeitingcircumventing the
wasrequirement“purposes”Theman.a strawonly defeatsargument

or toadministertoexemption easierthemaketomeantobviously not
enacting theforreasoninstead, the substantivewas,Itabuse.itsprevent

the“easeto§ was504ofonly functiontheIfplace.firsttheinexemption
toeffortsthe Government’sunderminingwithoutburdenadministrative

wouldpurposespermissibleof654, listante, noatcounterfeiting,”prevent
awrittenhavecouldCongressdesirable.evennecessary orbeenhave

all illustrationsexemptingsimplybyadministertoeasierfarstatute
substantially repeal­effect,requirementsand sizecolorsatisfying the —in

thatsodo demonstratesnotit didthatfact6, The474, ¶ ban.§theing
isthatany illustrationexempttothanlimitedmorefarwasits intention
ofpremisetheContrary toidentify.toadministratively convenient

history,legislativelanguage,discussion, theseverabilityWhite’sJustice
in thebeginningsfrom its§504ofconstructionadministrativeandpurpose,
wholethethatunequivocallydemonstrate1969into amendments1920’s

permittowasbanflatlongstandingthefromexemptionthispoint of
others.noandpurposesspecifiedthewithillustrations

White’sto Justiceobstaclelinguisticsignificanta ratheralsoisThere
“[ijllustra-onrestrictionssizeandcolortheimposesstatuteTheview.

thebothWithsection.”thisofprovisionsforegoingby thepermittedtions
“foregoingdeleted, therequirements“publications”theand“purposes”

any ... ob-. .. . . of.printinghere, “theas relevantpermit,provisions”
every-they permitis,States” —thatUnitedsecurity theofotherorligation

illus-exemption tolimiting the¶ The sentence4.74,, 6.§bything prohibited
newsworthyhistorical, oreducational,numismatic,philatelic,“fortrations
is thereforealbums”ornewspapers,journals,books,articles,inpurposes

are meantprovisionsremainingtheandexemption,theofheartclearly the
specifiedcertainpermittingofobjectivethe centralthatensureonly to
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Accordingly, I agree appellantswith that the list publi-of
cations sensiblycannot congressionalreflect a intention to

specialconfer particularstatus on the media listed. Instead,
those words are best read as operating in necessary conjunc-
tion with “purposes”the requirement provideto enforcement
authorities generalwith guidance as particularto the kinds

“legitimate”of Congressactivities protectmeant to while
permitting those authorities to exclude uses in media whose

appearanceform or present too serious a risk of fraud. On
this construction, however, requirementsthe two are so
completely intertwined as to plainlybe theyinseverable;

singleconstitute a statutory provision operateswhich as
integratedan Theywhole. therefore “must stand or fall as

a unit.” Cf. Planned Parenthood Missouri v.of Danforth,
428 U. (1976).S. 52, 83

Ill
A obligationcourt’s to separableleave parts of a statute

in force is consistent generalwith its duty giveto statutes
constructions that avoid constitutional difficulties. See New
York v. Ferber, 458 U. S. 747, (1982).769, n. 24 Accord-
ingly, in upholdorder to portiona of an unconstitutional stat-
ute, a court must onlydetermine not legislaturewhether the
would have partwanted that to remain in effect, but also
whether “what is left” is itself constitutional. BuckleySee
v. Valeo, 424 U. S. (1976).1, 108-109 For the reasons I
have set out in II,Part I agreecannot Congressthat would

§504have retained presentlyas written “pur-without the
poses” requirement. Even if I am wrong, however, and
Justice White’s limiting construction of the statutory
scheme is congressionalfaithful to intent, I rejectwould still

interpretation.that myIn view, the statutory scheme, even

legitimate activities is achieved without increasing the risk of counter-
feiting. Without that central objective, those administrative safeguards
■cannotmeaningfully be wrenched from the section and turned into ends in
and of themselves.
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unconstitu-remainsrequirement,“purposes”thewithout
face.itsontional

thisinat stakeinterestsAmendmentFirsttheBecause
AppellantsBrief forGovernment,by thedenigratedareease

neces­it becomesWhite,by Justiceignoredbutall20, and
adageTheimportance.andnatureemphasize theirsary to

thereflectswords”thousandais worthpicture“onethat
ex­anareunderstanding illustrationsthatcommon-sense
noistherewhichforexpressionofformimportanttremely

theofcursory examinationaAnd, assubstitute.15genuine
demonstrates,vividlycasethisinissueatmagazine covers

especially evocativeanparticular ismoney inimage ofthe
ofmattersaboutcommunicating ideasway ofpowerfuland

sports.politics totoranging from economicsconcern,public
conten­appellants’Contrary toSupp., 1383.atF.539See substantiallythatstatute20, aAppellantsforBrieftion,

kindthisexpression ofofformuniquely valuableabridges a
judg­appellants’that, ingroundtheondefendedbecannot
otherin someideasexpress samethespeaker canthement,

way.16

curiam);(1974) (per405,15 410U. S.Washington, 418v.SpenceCf.
(1969);503, 505-514District, S.U.393SchoolMoinesv. DesTinker

describing the(1931). In359, 369U. S.283California,v.Stromberg
difficult, as is soishere, itissueatthatlikesymbolsofvalueexpressive

eloquence:Jackson’sJusticeuponimprovecase, totheoften
Thecommunicating ideas.way ofeffectivebutprimitiveais“Symbolism

institution, oridea,system,somesymbolizeflag tooremblemof anuse
nations, politi-andCausesmind.tofrom mindcuta shortispersonality,

theirofloyaltytheknittoseekgroupsecclesiasticallodges andparties,cal
rank,announcesThe Statedesign.orbanner, coloraflag orafollowing to
blackandmaces, uniformsandthrough crownsauthorityfunction, and

andaltarCrucifix, theCross, thethethroughspeakschurchrobes; the
ideasconvey politicaloftenStateSymbols ofraiment.clericalshrine, and

personA...ones.theologicalconveytocomesymbolsreligiousasjust
com-man’sonewhat isit, andintoputsmeaning hethesymbolfrom agets

BoardVirginiaWest ofscorn.”andjestis another’sinspirationandfort
(1943).624, 632-633Barnette, S.319 U.v.Education

Vincent, 466Taxpayers16 v.Angeles forLosCity Councilg.,E. of
171, 180-184S.Grace, U.461v.States(1984); United789, 812U. S.
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Even as Justice White would revise it, the statutory-
scheme at issue justhere works such a abridg-substantial

speechment of significantfor numbers of individuals who
might wish to use illustrations of currencythe for perfectly
legitimate waysreasons and in posethat no serious risk of
counterfeiting. Depending on which of interpretationstwo
of “publications”the requirement adopted,is such illustra-

(A)tions are either if onlyallowed, at all, when bylicensed
agentsSecret Service enforcing utterlyan standardless

statutory definition of (B)“illustrative” uses or completely
prohibited theybecause do literallynot appear “in articles,

journals,books, newspapers, or albums.” SecretaryCf. of
State Maryland Josephv. H.of Munson Co., 467 U. S. 947,

(1984).963, n. 11
A

independentAn “publications” requirement has not, until
today, been understood as the critical element in the statu­
tory byscheme even the supra,Government. See at 674-6­
77.17 We therefore have little basis on which to determine

(1983);Metromedia, Inc. v. Diego,San 453 490,U. S. 501-502, (1981)516
(plurality opinion); Schad v. Ephraim,Mount 452 61,U. (1981)S. 78
(Blackmun, J., id.,concurring); at 79 (Powell, J., concurring); Linmark
Associates, Inc. v. Willingboro, 431 85,U. S. 93 (1977); Southeastern
Promotions, Ltd. v. Conrad, 420 U. 546,S. 556-558 (1975); Spence v.
Washington, supra, 411,at 4;n. State,Schneider v. 147,308 U. S. 163
(1939).

Aside from the fact that the Government simply has no business second-­
guessing judgmentseditorial .as to the communicative value of illustrations,
cf. Miami Herald Publishing Co. v. Tornillo, 418 U. S. 241 (1974), appel­
lants have nomade effort to contest the sworn affidavits appellee’sof edi­
tors and art directors that illustrations of the currency constitute a unique
and irreplaceable means of communicating many ideas at the heart of First

protections.Amendment See, e. g., App. 75, 84, 89-90, 96-97, 102-103.17Indeed, appellants claim that neither the “purpose” nor “publica­the
requirementstions” §of 504 “have ever served as a basis for enforcement

of the statute.” (WithJuris. Statement 13. respect to the “purposes” re­
quirement, the appellants’ contention is bycontradicted Time’s undisputed
affidavits, App. 27-28, and findingsthe of the Court,District 539F. Supp.,

1377-1379).at
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kindswhatpermits anditillustrationsofkindsprecisely what
theconsidertorefusesWhiteJusticeYetprohibits.it

ofbecausesustainlanguage wouldstatutory hescope of the
problemsposeeventin nowillwordsthosethathis confidence

over-­appellee’sgivenBut,649.18Ante, atappellee.for
engaging an assessmentinavoidchallenge, cannotwebreadth

vague­possibleitsoftherefore,and,reachstatute'sof the
have“weTerm,just lastreaffirmedCourttheAsness.

logicallyasoverbreadthvagueness andtraditionally viewed
Lawson, 461v.Kolenderdoctrines.”similarandrelated

v.Estates(1983). alsoSeen. 8358-359, Hoffman352,U. S.
495,494,489,S.U.Inc., 455Estates,Flipside, Hoffman

Justicehowunderstand(1982). todifficultisIt498-499
interpretation ofrejected the Government’shavingWhite,

oflegitimate reacheasily thethat“assumesostatute, canthe
applications’ toimpermissiblearguablyits§504 ‘dwarfs
providing somewithout651-652,ante, atnonpublishers,”

may Inbe.“nonpublisher”ajust whattoasexplanation
unconstitu­isstatute“thethatclaimTime’sevaluatetoorder

hislikechallenge,18 vaguenessof Time’srejectionWhite’sJustice
§ 'dwarfs504ofreachlegitimatethethatmay assume“wethatstatement

ante, atnonpublishers,”toapplications’impermissiblearguablyits
therequirement“publications”thethatfactthe —which651-652, neglects

the statu­tocentralonly becomeusingeverdisclaimsGovernment —has
result, haveweaAsseverability conclusion.of hisby virtuetory scheme

to itsrespectwitheitherprovisionmeaning of thatthegaugingwayno of
Time,toappliedmay beas itorapplications”impermissible“arguably

illustrationsuse oftheundoubtedly includeactivities, whichvariousInc.’s
Justice“nonpublications.”otherbillboards, posters, orincoversof its

issuesas toof factassumptionsonpoints resttheseonconclusionsWhite’s
theneitherbecauseto addressno reasonhadhasnow, appelleethat, until

thatsuggestionsurprisingtheanticipatedCourtDistrictthenorparties
require­“publications”thein whichsentenceof thepartfirstthewe excise

therefore, theminimum,aAtstanding.resttheleaveandappearsment
demonstratetoopportunityangive appelleetoremandedbeshouldcase

apply tomightrequirement“publications”independentnewlythehow
(1983)352, 369-371Lawson, U. S.461v.KolenderCf.others.oritself

dissenting).(White, J.,
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tional in a portionsubstantial of the cases to which applies,”it
ante, at 650, we must consider applieshow it to other cases—
even if applicationits appelleeto may be clear.19

As I have supra,noted, at appellants’672-673, inter-
pretation of the statute licenses the Treasury Department to
determine, on a necessarily ad hoc basis, givenwhether a
picture appears in a medium of which the statutory list is
“illustrative” or whether, instead, its medium looks too much
like the kind of prohibited“facsimiles” by partsother of the
statutory scheme. This mightconstruction many peo-enable
ple using pictures of the currency legitimatefor purposes to
avoid liability,criminal but it creates precisely the sorts of
constitutional infirmities that have led the Court to invalidate

“purposes”the requirement. byAs read appellants, the“publications” requirement vests in Secret agents,Service
monitoring the varietyenormous of picturesuses to which of
the currency put,can be virtually authorityunconstrained to
decide givenwhether a imposesillustration liabilitycriminal
on its author or not. Cf. Kolender v. supra,Lawson, at
358-361.20 unguidedSuch discretion inevitably poses a seri-
ous governmentrisk of discrimination on the basis of content

subjector matter. Cf. Lovell v. Griffin, 303 U. S. 444,
(1938).451-452 ante,See at (“Regulations648-649 which

permit the Government to discriminate on the basis of the
content of messagethe cannot be tolerated under the First
Amendment”). generallySee Hynes Mayorv. Oradell,of

19 SeeSecretary State Maryland v. Josephof of H. Co.,Munson 467
947,U. S. 954-959 (1984); City Council Los Angeles v. Taxpayersof

Vincent, supra, atfor 798-799; New York v. Ferber, 458 S.,U. 772-774;at
Schaumburg v. Citizens a Better Environment,for 444 U. S. 620, 634-639
(1980); Broadrick v. Oklahoma, 413 601,U. S. (1973).615-61820 WagnerSee Simon,v. 412 (WDF. Supp. 426 Mo.), aff’d, 534 F. 2d 833(CA8 1976) (upholding byconfiscation Secret agentsService of 3-foot long
political protest poster depicting bill made to appear as a “$30 Inflationary
Note” picturewith of President Nixon at center); Washington Post, Nov.
17, 1983, p. B1 (reporting that Secret agentsService ordered municipal
lottery board to stop using advertising posters that depict $1,000 bills).
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theunlike¶6,§474,(1976). becauseAnd610S.U.425
imposes criminal18,in Titlecounterfeiting provisionsother construingintent,showing unlawfulofanyliability without

bylegitimatedeemedonly usesthoseexempt§504 to
statutory schemetherenderwouldauthoritiesenforcement

good faith.’”inactwhotrap thosefor‘athanmore“little
(1979) (quoting395379,S.Franklin, 439 U.v.Colautti

(1942)).524513,S.Ragen, U.314v.StatesUnited
“publications”suggest, theappellantsAccordingly, asif,

kindstheof“descriptive illustrative”andonlyisrequirement
meaningpreciseitspermit andtoCongress intendedusesof
Serviceby Secretjudgmentscase-by-casetoleftbemust

abridgedrights areAmendmentFirst“whosepeopleagents,
theironprohibitiondirectawill] traded¶ have6,[§by 474,
themtoavailableif it isthat,licensing schemeactivity afor

of thediscretionunguidedonly theatavailableisall,at
v.MarylandSecretary StateService].” ofCf. of[Secret

thatOn12.n.964,atS.,U.Co., 467Joseph MunsonH.
today uncon-isupheldstatutory schemetheinterpretation,

anythatapparent[is]it“becausefaceitsonstitutional
unaccept-ancreatewouldlegislationsuchattempt enforceto

LosCity Councilideas.”suppression of oftherisk ofable (1984)797789,S.U.Vincent, 466TaxpayersAngeles v. for
supra, atLawson,v.omitted). KolenderalsoSee(footnote

n. 8.21358-359,

(“It not(1940) is88, 97-9821 S.Alabama, U.310v.ThornhillSee
threatpervasivethebutcensorby thepowerofabusesporadicmerely the

dis­offreedomtodangerthethat constitutesvery existenceitsininherent
may thereforeaskingthefora licensehadhavemightwhoOnecussion.

forprosecutedhe islicensing whenofschemewholethequestionintocall (“We(1938)444, 451-452U. S.303Griffin,v.it”); Lovellprocuretofailure
whichmotivetheWhateverface.itsoninvalidisordinancethethatthink

very founda­at theit strikesthatsuchischaracteritsadoption,itsinduced
censorship”);andlicenseit tosubjectingbypresstheoffreedomtheoftion

(“A which(1931) statute359, 369-370U. S.283California,Stromberg v.
asindefinitevague andconstrued, is soauthoritativelyface, asanditsupon

politi-free[foropportunity[the]use offairtheofpunishmentthepermitto
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B

Insofar as his opinion'reveals, however, Justice White
appears to assume that the list of media is not “illustrative”

appellantsas suggest, but rather strictly limited to “articles,
journals,books, newspapers, or albums.” See ante, at 649,

n. 5, 650, and nn. 6 and 7. Assuming, arguendo, that so
construed the list of media is sufficiently preventdefinite to
arbitrary enforcement,22it presumably excludes illustrations
of the currency regard to size,—without capacitycolor, or to
deceive—on such placards,items as pamphlets,billboards,
bumper stickers, posters,leaflets, artist’s canvasses, and
signs. Unlike Justice White, I have little trouble conclud-
ing bythat, imposing liabilitycriminal personson making
such illustrations anywithout showing ofunlawful intent, the
prohibition bycreated “publications”the requirement

penalrenders this scheme “‘susceptible sweepingof and
improper application.’” Bigelow Virginia,v. 421 U. S.

(1975)809, 816 (quoting NAACP v. Button, 371 U. S. 415,
(1963)).433 appelleeAs notes:
“[E]qually bybanned the statute are a snapshotPolaroid
of a proudlychild displaying his grandparent’s birthday
gift of a green,$20 bill; a six-foot enlargement of the
portrait of George Washington on a bill,$1 used as theat-

sceneryrical by higha school copydrama club; a of the
legend, ‘In God We Trust’, on the byleaflets distributed
those opposewho Federal aid to finance abortions; and a

bythree-foot placardfive-foot bearing an artist’s render-
ing of a ‘shrinking’ dollar bybill, strikingborne a worker

cal discussion] is repugnant to the guaranty of liberty contained in the
Fourteenth Amendment”). See generally Colautti Franklin,v. 439 U. S.

(1979).379
is,22 There however, much truth in the District Court’s observation that

“[t]he definition of a journal, newspaper or album anyone’sis game to
play.” 539 F. Supp., at 1390. Cf. Branzburg v. Hayes, 408 665,U. S.
703-705, and n. (1972).40
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period ofwages in ahigherfordemandhisepitomizeto
Appellee 5-6.forBriefinflation.”

makingpeopletheofeachsuggest thatcourse,ofnot,I do
fromdeterredbewilldepictionsofsortsthesedisplayingand statutorybroadtheofenforcementpotentialbydoing so
sub-thathowever,doubt,notoday. I haveupheldscheme byadvisedifparticularlybe,willthemofnumbersstantial Cityv.Erznoznik ofCf.today’s decision.oflawyers aware

singlea(1975).23 takeTo217205,S.U.422Jacksonville,
competent attor-reasonablyawithposter artistexample, a

risking resourceshisbeforecertainly twicethinkney would
inby defendanttheattemptedprotestpoliticalofkindtheon

Mo.), aff’d, 534(WDSupp. 426F.Simon, 412Wagner v.
Whitesupra. Justice1976). 20,n.(CA8 See8332dF.

ar-“onethatstatementthewithprospect asidethisbrushes
notdoesthe statuteofapplicationunconstitutionalguably

lightinparticularlyoverbroad,substantiallyisitprove that
eas-willrequirementthein whichinstancesnumeroustheof

added). thisBut(emphasisn. 7651,Ante, atily met.”be
doctrine.the overbreadthpoint ofentirethemissesremark

based,challenges isoverbreadthentertainwillingness toOur
unconstitutionalanofapplicationspastwithconcernonnot

recognitiontheonratherbutconduct,completedtostatute
protectedconstitutionallyexpression is“persons whosethat

crim-ofrights fearforexercising theirfrommay well refrain applicationsusceptible ofby a statuteprovidedsanctionsinal

Co., 467MunsonH.Josephv.MarylandStateSecretary of23 See of
restrictiona directimposeshere, statutea(“Where, asS., 967-968atU.

the stat­indefectthewhereactivity, andAmendmentFirstprotectedon
tooareobjectivesState’stheaccomplishtochosenmeansthat theisute

unnecessaryancreatesthe statuteapplicationsitsin allthatsoimprecise,
attack”facialsubject toproperlyisstatutethespeech,freechillingrisk of Vincent,Taxpayersv.Angeles forLosCity Councilomitted));(footnote of

sanc­attachesunquestionablystatute(“where the19800, n.S., atU.466
thatdeterwillstatutethethatlikelihoodconduct, theprotectedtotions attack”).overbreadthanjustifytosufficiently greatordinarilyisconduct
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protectedto expression.” Goodingv. Wilson, 405 U. S. 518,(1972)521 (emphasis added).24
By imposing liabilitycriminal without fault on those whopicturesuse moneyof anyfor purpose whatsoever unless thepictures appear in “publications,” the statutory scheme at

issue plainlyhere amounts to “a direct and substantial limita-
protectedtion on activity that cannot be sustained unless it

serves a sufficiently strong, subordinating interest” of the
Government. Schaumburg v. Citizens a Betterfor Environ-
ment, 444 U. (1980).S. 620, 636 governmentalThe inter-
ests putatively byserved the scheme—the pre-detection and
vention of counterfeiting are, of course,— substantial. But

manythe other provisionscriminal aimed at counterfeiting,
24See also Secretary State Maryland v.of Josephof H. Co.,Munson

supra, at 964-968; City Council Los Angeles v.of Taxpayers Vincent,forsupra, at 798-799; Schaumburg v. Citizens a Better Environment,for 444
U. S., 634;at Erznoznik v. City Jacksonville, 422 U.of S. 205, 216-217(1975); Bigelow v. Virginia, 421 U. 809,S. 815-817 (1975); Broadrick v.Oklahoma, 413 S.,U. at 612.

The passage in the text that I quotedhave from Time’s brief, supra, at
683-684, setting out examples of potential applications of the statutory-

protectedscheme to conduct, belies Justice White’s statement that theWagner ease is “the only concrete example brought to our attention by
Time.” Ante, 651,at n. 8. Furthermore, as the very portion of Time’s
brief bycited Justice White demonstrates, appellee did not in fact
contend below that “it had standing to challenge the publication
requirement because of the overbreadth doctrine.” Ante, at 652, n. 8
(emphasis supplied). See Brief for Appellee 41, (“Onen. 29 of Time’s
major assertions has been and remains §that 504 §continues 474, pro-f6’s
scription of considerably more expression than is necessary preventto
counterfeiting”). Instead, arguedTime §that 504 as a whole—which until
today’s decision was byunderstood no one to have severable “purposes”
and “publications” requirements overbroad.—was See 539 F. Supp., at
1377. The precise factual basis for Time’s overbreadth argument is, anyin
event, point.beside the Given the argument, we are obliged to determine“as a matter law whether theof statute is ‘susceptible of sweeping and
improper application.’” Bigelow v. Virginia, supra, at 816 (quoting
NAACP v. Button, 371 U. 415,S. (1963)).433 See generally Secretary ofState Maryland v. Joseph H.of Munson Co., supra.
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¶ ban,§ 6,474,theexceptions tovariousthewithtogether
peripherallyonly“areintereststhosethatdemonstrate be“couldandhereissueatprovisionsby thepromoted”

Firstofdestructivelessby measuressufficiently served
Ibid.interests.”Amendment

Governmentimportantthethatstrongest evidenceThe
by meansmaycounterfeiting servedbepreventingininterest todayupheldthosethanexpressionfreeofrestrictiveless

18Titleofprovisionsothernumeroustheinfoundbecan §§ 474,thatcontendAppellantsend.25thatservedesigned to
exten-weapon thistoadditionalessentialan¶ add504and6,

beennotthey haveAlthougharsenal.enforcementsive
appellantsswpra,12,n.point, seetheonentirely consistent

enableprovisionstheseways whichintwocurrently advance

tocrimearemainshere, it25 issueatthe statutesfromWholly apart
tointentwithobligationStatesany Unitedaltercounterfeit, orforge,
toso), ordoattempt to(orsellorutter, publish,pass,471; to§defraud,

obligationcounterfeited, or alteredforged,aconcealorpossess,import,
receive, de­ortransfer,exchange,sell,buy,472;todefraud, §tointentwith thethatintentthewithobligationcounterfeited, or alteredforged,anyliver

possess,473; to§genuine,andtrueasusedorpublished,passed,besame (includingthingstone, otherorcounterfeit, plate,aforge ortointentwith currency,maketousedplatesresemblewhichnegatives)photographic tool,anyfromimpressionansell, makeortake,possess,4; to§474, ¶
ortoolsmaking otherorprintingforusedthinginstrument, orimplement, 476; to475,States, §§Unitedof theobligationsprintingforusedthings
ortwoofpartsdefraud, differenttointentwithtogether,connectorplace
toassoStatesUnitedby theissuedinstrumentsbills, or othernotes,more

similar“thinganyuse, passormake,to484; and§instrument,oneproduce
anything“procuretocurrency orderinStatestoshape” Unitedandsizein beorreceivetodesigneddeviceor otherany machinefromvalue”of (other5,3,2, 71,474, ¶¶§alsoSee§491.currency,by lawfuloperated

coun­inemployedmaterialsofuseandpossessionregulatingprovisions
otherdevices, and“articles,offorfeiturefor(providing§492terfeiting);

aswellasprovisionsotherofviolation”inusedormade, possessed,things
inused”betointendedorfittedorusedapparatusor“any materialof authoritywithoutany personofpossessionthein“foundcounterfeiting

Treasury”).Secretary ofthefrom
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“the Secret operateService to more effectively in tracing and
identifying the source of counterfeit bills,” Brief Appel-for
lants they21. First, contend that the ban on illustrations
prevents the creation of “facsimiles” that, however innocent

purpose,their passedcould be genuineoff piecesas of cur-
rency. See id., at 34-35. is,It however, difficult to believe
that the distorted picturesand discolored portionsof of the
currency that placedTime has on its covers ahave serious
capacity to deceive. “publications”Moreover, the require-
ment, if wayconstrued in a to potentiallyavoid arbitrary

prohibitenforcement, works to illustrations in numerous
media—such as placards,billboards, posters, and walls—that
are crya far from “facsimiles” and that, indeed, bear less

physicalof a resemblance to moneyactual picturesthan in
“publications” might.

appellantsSecond, §§claim that, ¶without 474, 6, and 504,
“counterfeiters readilywould more be able to conceal their
criminal byconduct associating legitimatewith print shops,
thereby availing themselves of an instant alibi for manufac-
turing and possessing currency negatives.” (foot-Id., 21at

omitted).note argumentBut this is tohard seriously,take
especially lightin of the construction statutoryof the scheme

byadvanced Justice White. thing,For one platesthe and
negatives by appelleemanufactured for its capablecovers are

producingof only replicas of the distorted pic-and discolored
portionstures of currencyof for theywhich were made. See

Supp.,539 F. App.at 1387; n.76; 27, producingAndinfra.
plates hardlysuch enhances capacitythe or opportunity of

those legitimatewith toaccess printing producefacilities to
platesother more counterfeiting.useful in ifMoreover, the

object of the ban is to minimize the counterfeiting possibil-
byities created legitimatethe ofactivities printshops, that

object put mildly,tois, it byill-served prohib-a statute that
onlyits by “nonpublishers.”illustrations created Finally, in
age easyan of high-qualityaccess to printing, ranging from
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photo-offsetsophisticatedto thecopying machineofficethe
would-beathatnotionhire, theprinters forofequipment
appellee'sforplates createdtheusewouldcounterfeiter
pieces ofcopying actualofmagazine covers—instead

credibility.currency—strains
expres-statutory form ofaonbandegree ato whichThe

mayinterestslegitimate statesubstantially furtherssion
exceptions.26 Asitsby ofconsiderationassessedbeoften

reinterpretwouldWhiteJusticeasenacted,originally and
arbi-withriddledisherestatutory at issueschemetheit,
thatactivitiesunlawfulandlawfultrary betweendistinctions

substantiallyschemethethatappellants’ claimundermine
Pictureslegitimate interests.the Government'sfurthers

“nonpubli-ofundefined, classbutbroad,in theappearing
ofmannerregard theirtoprohibited withoutarecations”

capacity tocomposition, orshape, color,size,production,
by “publishers,”pictures manfacturedButanyone.deceive

counter-useful tomorepresumably bewouldfacilitieswhose
slidesas colorwellAppellants 21-22, asBrief forfeiters, see

permitted.§504(2), Like-currency, arepieces ofactualof
may bequality paper stocknewsprint orappearing onnesses

plastic, orwood,ofmadethosenotapparentlybutallowed,
currency paintedportion ofpicture a smallofAcardboard.

prohibited, awhilesign isprotestaappearing onorange and
negative canenlarged whichmay anmanufacture“publisher”

blacknaturalitsinbillaprint of dollarfrontthetousedbe
white.27and

26 Environment, 444a BetterSchaumburg v. CitizensSee, g.,e. for
(pluralityS., at 514U.Diego, 453Metromedia, v. SanInc.636;S.,U. at

S., 72-77.at452 U.Ephraim,Mountv.Schadopinion);
27 inlanguage“publications”and“purposes”thethatI believeBecause

tointendedconditionsvariousstatute’sthe§504(1) frominseparableis
actualclosely resembletoonotdoexempted illustrationsthatensure

sizeandthe colorwhethernot consider14, I needsupra,currency, n.see
carefully crafteda moreofpartconstitutionally formcouldlimitations
constitutionalitytheonno viewexpressI thereforeandstatutory scheme

coloruphold thetodecisionThe Court’srequirements.of thosevel non
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In if “publications”sum, the requirement has sufficiently
definite preventcontent to arbitraryits enforcement, the
statutory upheldscheme today fatallyis overbroad. The

restriction in the context of this statutory scheme, however, suffers from
two serious flaws that should not pass without comment.

First, Justice White upholds the statute’s apparently irrational dis-
tinction between black and pictureswhite and those appearing in, say,
pink or orange on the basis of what may be the weakest conceivable kind of
legislative history. A statement by a party to this litigation submitted to
Congress daysthree after partythat had filed its notice of appeal in this
Court and concerning legislation that has not been reported out of commit-
tee, much passedless by either House of Congress. See App. D to Juris.
Statement (transmitting to House Subcommittee statement of Deputy As-
sistant Secretary of Treasury 4275).on H. R. There is no indication what-
soever in the legislative history of the statute actually passed by Congress
that printscolor were excluded because they require more negatives to
produce, thereby “increasing] a counterfeiter’s access,” ante, 657,at to
materials that can be used illegitimately. Instead, it seems obvious that
the color restriction was intended to minimize the possibility permit-that
ted illustrations could passedbe off as genuinethe article. See, g.,e.
64 Cong. (1923)Rec. (remarks4976 of Cummins)Sen. (“Mark you, these
stamps are printedto be in black and white, not in color, and they are to be
defaced, so that they can possiblynot be used again”).

Second, the post justificationhoc byoffered appellants for the color
restriction in the statute as now written cannot satisfy the requirement that
“viewpoint neutral” regulations abridging speech must be narrowly tai-
lored to achieve governmentalsubstantial interests. See, g.,e. City
Council Los Angeles v. Taxpayersof Vincent, 466 S.,U. 808;for at Clark
v. Community Creative Non-Violence, ante,for at 293-294; Brown v.
Glines, 444 U. 348,S. 354-355 (1980); Procunier Martinez,v. 416 U. S.
396, 413 (1974);Erznoznik v. City Jacksonville, S.,422 U.of at 217-218;
United States v. O’Brien, 391 367,U. S. 377 (1968);id., at 388 (Harlan, J.,
concurring). Appellants have made no effort to appellee’scontrovert claim,
based on uncontested affidavits accepted by the District Court, that
“[w]hatever practicesthe professionalof mightcounterfeiters be, all of
Time’s four color separations of currency everycontain obscuring feature
and ofdistortion the picture,ultimate and thus are useless to the counter-
feiter.” (footnoteBrief Appelleefor 44 omitted). See 539 F. Supp.,

1387,at and n. 19. See generally H. Simon, Color in Reproduction 59-
(1980).65 These distortions demonstrate that, contrary to Justice

Stevens’ assertion, post, at 700-701, Time does wish to use “illustrations
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counterfeiting inregulatingprovisionsdetailedandextensive
eccentricnumeroustheasas well18parts Titleofother

thethatdemonstratehereissueatthe statutesexceptions to
varietywideaonprovisionspenalby theseimposedbanflat

counterfeitingdanger ofno conceivableposingexpressionof
pro-thetonecessary or essentialis“‘greater thanfaris

involved.’”interestgovernmentalparticulartheoftection
(1984)3220,S.Rhinehart, 467 U.v.Co.TimesSeattle

(1974)).413396,S.U.Martinez, 416v.Procunier(quoting

>
sus-statutory schemeacknowledge, theappellantsAs

publishersin whichmanner“regulates thetodaytained

Stevens’Justicespurious.”appearplainlycurrency whichtheof
air-andnegatives,enlargingnumerals,trimming“patient” counterfeiter —

betterfarobviously be701, 5—wouldn.borderlines, atpost,brushing
to coun-tryingsomehowthanbillsdollaractualofphotocopiesmakingoff
picturesdistortedtheproducetousednegativesthefrommoneyterfeit

inrequirementthelight ofAnd, inmagazines.appellee’sinappearing
[permitted]themakinginusedplatesandnegatives“the504(l)(iii) that§

thiswithin accordanceusefinalafter theirdestroyedbeshallillustrations
preventingininterestGovernment’sthehowto seeis difficultsection,” it

requirement.colorby theadvancedfurtherisnegativesmultipletoaccess
prohibitnotdoeshowever, the Governmentsignificantly,Perhaps most

platesproducetoprinterallowing atherefore,generally;printingcolor
currency cannotof theportionsofpicturesonly distortedprintcanthat

creat-for“alibi”an additionalwithemployeeshisorhimprovidepossibly
Nothing incurrency.offacsimilesrealisticproducecanthating plates

withprinterability aofthetoday diminishesupheldstatutory schemethe
17624-17625Cong. Rec.127Seeplates.suchcreatetointentionsunlawful

time whenaat(Section enacted504 “wasMcClory)Rep.(remarks of(1981)
skilledhighlyfewcomparativelyofthe domainwaspublishingquality

andlarge in colorby[today] andispublishingQuality. ..professionals.
circulation, awidein suchskillsitstechnology. Withan elitelongerno

legitimate,only theona burdenisreproductioncoloragainstrestriction
Govern-compellingandlegitimateConversely, theprinter”).law-abiding

illus-ofmanufactureof thepreventionin thisat stakeinterest case—ment
byfully servedcounterfeitingforbe usedmight plausibly —isthattrations

passorto makea crimeitmake18 thatTitleofprovisionsnumerousthe
25, supra.10,nn.currency. Seereally likelookthatmaterials
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may depict everyan item person every day.”sees Brief for
Appellants 33, n. 24. As by Congress,enacted regula-this
tion took the form of prohibiting any depictionssuch unless
they were philatelic,“for numismatic, educational, historical,
or newsworthy purposes.” In an admirable effort to sustain
this scheme, Justice Stevens “construes” languagethat so
that it means essentially nothing: Notwithstanding the
“purposes” requirement purportshe uphold, anyto likeness
of currencythe permissibleis unless it is used for counter-
feiting. Justice White, in contrast, acknowledging that

“purposes”the language cannot be “saved,” offers a new
statute that would limit the publishers,ofactivities whose

capacitytechnical engageto in actual counterfeiting is
thereby diminished not one whit, and that would completely
ban byillustrations “nonpublishers,” presumablywho have
no such capacity in place.the first CongressThe scheme
adopted plainlyis unconstitutional; piecesthe alternative

legislationof proposed by Justice White and Justice
Stevens bear little resemblance to Congressthe statutes
passed.

I do not doubt that a statute can be written that would
satisfyboth requirementsthe of the First Amendment and

effectively advance legitimatethe importantand ends Con-
gress sought to achieve in §§474, Today’s¶6, and 504.
efforts to draft such a statute have, however, confirmed the

leavingwisdom of that task Legislativeto the Branch.
I would judgmentaffirm the of the District Court.

Justice Powell, with whom Justice Blackmun joins,
concurring in part and indissenting part.

agreeI with reasoningthe holdingand the of the Court
“purposes”that the requirement §incontained 504is uncon-

stitutional. I agreedo not with the Court’s conclusionthat
policies“the Congress sought by enacting §to advance 504

can be thougheffectuated even purpose requirementthe is
unenforceable.” II-B(l)Ante, at 653. As Part of Justice

opinionBrennan’s explains, plain languagethe legisla-and
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pro-thatCongress enacted§ thathistory confirmof 504tive
otherwiseexempting, thefrompurpose ofsoletheforvision

currency, illustra-theoflikenessesoncomprehensive ban
“pur-Thepurposes.specifically identifiedservethattions
plan.statutoryto theis essentialtherefore,clause,poses”

my view,inCourt,as theunconstitutional,isclausethatIf
agree withIinvalid.isstatuteentiretheholds,properly

simplyin“errsWhiteJusticethatBrennanJustice
using wordstheandstatutory languagedeleting crucialthe

of his ownstatutenewfor amaterialsrawtheasremainthat
673.making.” Ante, at

judg-concurring in theopinionin hisStevens,Justice
ofin favorargumentsstrong policypart, advancesinment

post, atSeerestrictions.sizeandcolorupholding the
notI docase,my theofviewn. Under6.701-703, and

may assumeonethatfurtherI noteissue.thisreach
enactpromptly tonecessary moveCongressthat —would—if

carefully statute.drawnmorea
504(1)§ isofclause“purposes”thethatI believesum,In
enactedhaveCongress notwouldthatandunconstitutional,

I,clause.§504 thatwithoutofprovisionsremainingthe
judg-§ theaffirmand504simply invalidatewouldtherefore,

reaching constitution-thewithoutCourtDistricttheofment
andthe colorrequirement or“publication”ality theeitherof

restrictions.size

part andjudgment inconcurring in theStevens,Justice
part.dissenting in

prohibitionconstitutionality theofchallenge to theTime’s
proceed oncurrency mightany ofmaking likenessesagainst

Time’sifevenFirst,theories.quite differentof twoeither
by ratherprotected theadequatelyisability communicateto
pictures com-publications that containexception forcomplex

againstprohibitionthelimitations,sizeandplying with color
exception isthecome withinnotdothatcommunications

isstatuteentirethepoorly defined—thatsobroad—orso
impact ofpotentialconsidering theSecond, withoutinvalid.



693

parties,the statute on third the are invalid,restrictions in
part, they applyor inwhole as to Time. thatGiven this stat-

express exception expression mayute contains an for which
fully rights,accommodate Time’s First IAmendment think

begin analysis by evaluating impactthe Court should its the
litigantof the statute on the before the itCourt before

any question concerning impactconfronts the statute’s on
parties.third

I also think that the Court should decline Time’s invitation
plunge right analysisto into the constitutional without

pausing to determine and towhether, what a fairextent,
protect legitimateconstruction of the statute would Time’s

unnecessary adjudicationinterests and also avoid the of
questions. Treasury Department’sconstitutional Most ofthe

pictures currency—andcriticism of Time’s use of of I believe
reproductions—stemmedall its ofof criticism black and white

regard readingfrom what I as an incorrect of the word
§504(1).“newsworthy” Although recognizein I thethat

readingnotGovernment has been consistent in its of that
any ambiguity readily byword, could have been eliminated

declaratory judgment construing thea term.
Time, however, notdid ask the District Court or this Court

for a favorable construction of the Instead,statute. as is the
litigation,incurrent fashion First Amendment cf. United

(1983),Grace,v. 461 U. S. itStates 171 asks this Court to
confusing constitutionallyadopt questionablethe most and

interpretation fortifyof the it could instatute that order to
challenge.its constitutional

I
Plainly relythere is no need on theto “overbreadth”

support standing challengeto to the con-doctrine Time’s
widelystitutionality publishera ofof this statute. Time is

magazines. perfectlyThe itcirculated news record makes
abilityimpairsthe toclear that statute its communicate with

by usingpublic small,the some illustrations that include but
currency.reproductions of There cancolorful be no doubt
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challenge statute’sthestanding toappellee’sconcerning
any colormay not usemoneyofpicturesthatrequirement

three-thanlesseitherbemustandwhiteexcept andblack
actualofthe sizetimesa halfandonethanmoreorfourths

rights areAmendmentFirstownTime’scoins.orbills
implicated.clearly

arethis statutewithproblemsTime’sthatmetoclearisIt
exceptionthethatby facttheslightestin theexacerbatednot

require-“purpose”by alimitedisprohibitionblanketitsfrom
Bren-as Justiceor,requirement“publications”aandment

concepts.merges boththatrequirementsingleargues, anan
pictureanyprovision,thisofproper constructionaUnder
“news-qualify aswoulddisseminatewillmoney Timethatof

wellrequirementpurposesatisfy thethus —asworthy”—and satisfy thethus“magazine”ainbeing contained —andas
constitu-theevaluatetoThus,requirement.publications

they affectasrestrictionssizeandcolortionality theof
significancetheunnecessary to considerwhollyit isTime,

forrequirementpurposetheorpublicationstheeitherof
Metromedia, Inc.Cf.Court.thebeforenotareparties who

J.,(1981) (Stevens,542-548490,U. S.Diego, 453Sanv.
(opinion of649-652atante,alsopart); seedissenting in

ac-havemight notthe statuteJ.). short, whileInWhite,
allrights ofAmendmentFirsttheadequatelycommodated

abridging Time’ssuccessfully avoidedit hasifindividuals,
hasexception, Timethrough thepressspeech oroffreedom

regardingpartiesrights thirdofchampioning theinstakeno
issues.these

II
onenotooccurredprobablyitadopted,§474 wasWhen
Thecommunication.legitimatelimitedstatutethethat
thatpresumed§474enactedCongress thatpost-Civil War

currencytheoflikenessesphotographingorprintinganyone
currency forimages theofofusegood. Theup notowas

too eso-probablywaspurposescommunicativelegitimate,
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teric to be significantdeemed or realistic in the century,19th
and it was of the utmost concern to assure integritythe and

greenbackvalue of the under—itself attack on constitutional
grounds beingas inherently worthless and not suitable as
legal Legaltender, see The Tender (1871)Cases, 12Wall. 457
(overruling Hepburn v. (1870)).Griswold, 8 Wall. 603

Section 474, to the prohibitsextent it expression at all,
onlydoes so inadvertently incidently.and objectThe of

§ plain474 is and nothinghas whatever to do suppress-with
ing dissemination of ideas on the basis of anythingcontent or

prohibitionelse. The plainly is not any“aimed at restraint
of speechfreedom of . . . .” Cox v. Hampshire,New 312

(1941).U. S. 569, 578 It imagededicates Congressthe
selected currencyfor our to the use for which lawfullyit is

prohibitsintended and all makingothers from likenesses of
image.that Section 474 itself does not turn on the content

subjector matter of messagethe speakera might wish to
convey; it significantserves a governmental interest; and it

openleaves alternative channels for communication of the
subjectinformation. It is to groundsattack on the that it

governmentalserves the interest too imprecisely justifyto
the incidental effect on §communication. In short, 474 is a
restriction on the manner expression,of and if it would suffer

anyfrom infirmity,constitutional presumably it would onbe
groundthe that it is “overbroad.”

provisionThis stood on the nearlybooks for centurya
without modification or challenge, but as the passed,decades
and the instruments of mass multipliedcommunication and
became sophisticated,more expressionfree clashed with
§474. The imagefamiliar of United currencyStates became

powerfula symbol, pointto the perhapsof becoming some-
what of a modern icon. So embedded is the freedom of
speech pressofand governmentalthe in our institutions that
with suggestionno overt of a infirmity §constitutional in 474,

Treasurythe Department adopted practice,the without
statutoryevident authority, makingof exceptions from the
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aonexpressionfreeofinteresttheinprohibitionbroad
case-by-case basis.

whatevernarrowattempt toCongress’is504Section
accommodatesought toCongress§474:infects“overbreadth”

currency freeforsymbol theofusing theinintereststhe
itsImportant asmarketplace ideas.oftheinexpression

notcourseis ofhowever, communicationis,symbolic value
itsispurposeprimaryimagethepurpose ofprimary —itsthe

functiongovernmentalA coreexchange transactions.inuse
theofcompelling naturetheandcase,thisinimplicatedis

Art.thatfactby thedemonstratedisinterestGovernment’s
CongressempowersexpresslyConstitutionthe§ of6,cl.8,I,

counterfeiting Secu-theofPunishmenttheforprovide“[t]o
disputeTheStates.”UnitedtheofCoinand currentrities

governmentalthestrength oftheovernotiscasein this
by theit is servedto whichextenttheratherbutinterest,

ahowever,my view,Inquestion.inprovisionspecific
strong governmentalparticularlyaimplicateswhichstatute

degree tosamethetointerestthatservenotneedinterest
interestif thescrutiny woulditasconstitutionalwithstand
interestthatofSimilarly, effectuationtheweaker.were
expres-onintrusionnearly theifso,perfect, orbenotneed

minimal.ission
interests,competingthereconcileattempt toCongress’

§474,ofapplicationsimpermissiblepossiblyeliminatetoand
legislatesCongressrespect. Whengreattoentitledis

Firstaccommodatetoprohibitiongeneralaexceptions to
grudgingadopt anotshouldweinterests,Amendment

liberally con-shouldbutexceptions,theofinterpretation
Congresspurposes.remedialtheireffectuatetothemstrue

Amendment;Firstspirit of theexception in theadopted the
isTherefashion.sametheinthemconstrueshouldcourts
ofconstitutionality Actanoftheoffavorinpresumptiona

57,S.Goldberg, 453 U.v.g., Rostkere.See,Congress.
salientparticularlybeshouldpresumption(1981). This64

ingoes farfaceitsonwhichstatutory schemearegarding
stakeexpression atfreeofaccommodating intereststhe
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in a statutory scheme legitimately directed at a serious
substantive evil.

Generally, of course, we construe CongressActs of to
avoid questions.constitutional g.,See, e. United States v.
Clark, 445 U. (1980).S. 23, 27 This maxim of construction

merelyis not based on a desire prematureto avoid adjudica-
tion of constitutional issues. Like others, the maxim also

judicialreflects a presumption concerning the intent of the
draftsmen of the language question.in In areas legis-where

mightlation intrude on constitutional guarantees, we believe
that Congress, which also has protectsworn to the Constitu-
tion, would intend to err on the side of fundamental constitu-
tional liberties when legislationits implicates those liberties.

In this case, this belief is no presumption.mere Congress
recognized, as had the Executive Branch years,for the
expressive value imageof the of currencythe and determined

§that 474 undermined such expression, sweeping within its
prohibition legitimateidentifiable, uses image.of the In

Congress§504, sought to excise the surplusage from the
prohibitionbroad §474of to ameliorate the overbreadth

provision.of that Appellee does §504not attack as
arguesoverbroad—it that it is not broad enough. Stated

way,another appellee contends impermissiblethat the ap-
plications of §474, even largewith the exception carved

§byout 504, permissibledwarf the applications.
Appellee Congressmaintains that infailed attemptits to

accommodate First Amendment interests. Specifically, it
purposesattacks the requirement and essentially contends

that it has a First rightAmendment to take photo-color
graphs of United currencyStates longso as specificthe
pictures publishesit passedcannot be off as thing.the real

Ill
Purposes Requirement

The Court devotes little attention to the constitutionality
of purposesthe requirement, brushing attemptaside bythis
Congress to reconcile the interest in expressionfree with re-
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protect-ininterestcurrency thewiththeimages ofspect to
aInpurpose.primaryimage itsforintegrity thatofing the

news-ofa determinationthatsimply toldwe areparagraph,
currencyimage theofanofvalueor educationalworthiness

themessage thatandtheofcontenttheonbasedbemust newsworthy inmessage isthatifdeterminewillGovernment
theThenexception.theofapplicabilitydetermining the

regulationsthatsweeping statementthemakesCourt
ofbasistheondiscriminatetoGovernmentthepermitting

Amendment.1Firsttheofper se violativearecontent
aGovernmentgive thetoprovisioninterpret thenotI do

theofvaluetheornewsworthinessthedeterminetolicense
it thegivingRather,conveyed.beingmessagesubstantive

isquestionthedeserves,itI thinkconstructionliberal
asuchforcurrency is usedimage theofthemerely whether

beingimage istheway, whetheranotherstatedpurpose, or

permitwhich“Regulations1 following statement:themakesCourtThe
messagetheofcontenttheofbasison thediscriminatetoGovernmentthe

Ante, 648-649.atAmendment.”Firsttheundertoleratedbecannot
theonrequirementpurposestheofinvalidationsummaryThe Court’s
theoflightdisturbing inparticularlyisstatementsweepingof thisbasis

similarstriking ainlanguagesimilarquiteemployedCongressthatfact
theunderinterestgovernmentalaandexpressionfreebetweenbalance

8, of theI, §authority of Art.expressthetoPursuantAct.Copyright
thevestsgenerallywhichcopyrightaestablishedCongressConstitution,

the work.ofauthorthewithoriginal worksreproducetorightexclusive
work,thereproducingbyrightinfringes thatwhoOne§ 106.C.U. S.17

This broad§506.seeprosecution,to criminalsubject501(a), is§see
use” of“fairamay makeIndividualshowever, qualified.isprohibition,

comment, newscriticism,assuchpurposes“forworkscopyrightedthe
§ 107..”. . .researchscholarship, or,. ..teachingreporting,

usefairthethatsuggestedseriouslybeenneverhasknowledge, itmyTo
becauseAmendmentFirsttheofis violativeActCopyrighttheofprovision

con-ofthe basisondecisionsto makeauthoritiesgovernmentalallowsit
thethatexpressionfreeinintereststherecognizedhaveIndeed, wetent.

v.Corp.SonygenerallySeeto serve.intendedwasprovisionusefair 450-451,27,n.445-446, and417,S.Studios, Inc., 464 U.CityUniversal
towereopiniontoday’soflanguage(1984). broadtheIf40n.454-455, and

suspect.highlybewouldprovisionthisliterally, perhapsappliedbe
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used conveyto expressinformation or an idea.2 That re-
quirement easilyis imagemet—whenever the is used in con-
nection with a news article, it necessarily complywill with
this condition unless the editor’s imageuse of the bears no
rational relationship to the information or idea tryinghe is to
convey.3 key pointThe is that he must attemptingbe to

2Cf. Schacht v. States,United 398 58,U. S. 61-62, (1970)(inter­n. 3
preting exception from statute making it a crime for a civilian to wear
a United States military uniform for “an actor in a theatrical or motion-­
picture production” to be applicable to a protester in a dramatic street
demonstration).

3The legislative history is consistent mywith view that Congress, by
use of the term'“newsworthy,” simply intended to exempt pictures of
the currency inused connection with articles in publications. The House
and Senate Committee Reports, quoted by Justice White, stated that“ ‘[njewspapers quite often publish pictures of paper money or inchecks
connectionwith news articles,’” ante, at 655, (citationsn. 10 omitted), and
plainly that connection was deemed bysufficient the Congress to invoke
the exemption.

Time’sanalysis of this statement in legislativethe history is typical of its
approach to this litigation. Incredibly, Time asserts that the ofneed
members of pressthe reportto the news was “[c]uriouslyabsent” from the
list legitimateof purposes set forth in the Committee Reports, interpreting
the language quoted as a mere passing observation. Brief for Appellee
8, n. 10. Time thus asks this Court to ignore plainthe import of the
language of the statute and the legislative history language which was—plainly intended to benefit publications such as Time—and actually argues
for a construction against its interest.

The history §of 504 makes it rather clear that Congress intended to
exempt picturesuses of of money that serve legitimatea purpose and that
pose no significant threat of counterfeiting or fraud. The proc-democratic
ess through §which 504was crafted in list,resulted a expanded from time

time,to of exempted uses largely coterminouswith legitimatethe uses that
actual experience demonstrated were substantial. The fact §that is504
not still broader is partattributable in to the fact experiencethat notdid
demonstrate a substantial need anyfor other exceptions. aptThis is an
case for remembering the words of Justice Holmes: “Great constitutional
provisions must be administered with caution. playSome must allowedbe

jointsfor the of the machine, and it must be remembered legislaturesthat
are ultimate guardians of the liberties and welfare of the people quitein as
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pro-expressionsymbol asusing thebemusthecommunicate:
reproducingmerelynotandAmendment,by Firstthetected

purpose,noncommunicativecurrency for someimages theof
counterfeiting.4g., facilitatetoe.

RequirementsSizeandColor
in thecontainedillustrationscoverrespect thetoWith

inisinterestTime’sappear thatit wouldcase,thisinrecord
currency, theandtheofillustrationsrealisticreproducing

commu-theeffectivemoretheillustration,therealisticmore

May, 194v.Co.T. R.Missouri, &K.courts.”as thedegreeagreat
(1904).267, 270U. S.

will§504scope ofof theinterpretationfairathatmetoclearIt seems
currency andofreproductionsofusessubstantially legitimateallinvolve

itselfrequestpurposeMoreover, theillegitimate.arethatthoseexclude
negativeswithprinterafindsTreasury agentaIfsense.surely makes

thedeterminetoappropriateisinquiryanpossession,currency in hisof
to serve.intendedwerenegativesthosepurpose

re-“purposes”theofmy constructionofcriticalisBrennanJustice
andlegitimatebetweendistinctiona broaddraws§ which504ofquirement
thatthinktoseemscurrency. Heofreproductionsofusesillegitimate

rewrit-“judicialis“newsworthy”mean“newsworthy” towordreading the ” exempt“ toit§ to construe504ofpurpose’the‘pervertís]itthating” and
theorCongressofattentionto thecalledbeenhadthatuseslegitimate

663-664, 1.n.ante, atSeeenacted.it wasbeforeDepartmentTreasury
acceptedhasBrennanJusticethatsuggestIrespect,dueallWith
constitu-ofalluring watersheadlong into theplungetoinvitationTime's

most unfa-lightin thelanguagecrucialtheconstruesanalysis. Hetional
onplumconstitutionallargerstillatowardeyeanwithto Timevorable

ironicallyinvalidated, thenisis§ 504itself, whenwhich§ 474horizon —the
inseverability grounds.orgroundson overbreadtheitherto attacksubject

g.,counterfeiting, e.4 advocateis toconveyedto beideaHowever, if the
a clearpresentsspeechthemanual, andcounterfeitingaofpublicationthe

isevil, speechthesubstantivethataboutbringingofdangerpresentand
Amendment.the Firstunderunprotected

pic-printingsimplyininterestnoexpressesnoted,beTime, it should
de-notwe needhenceandmessage;anywithmoney unconnectedoftures

othernobill, expressinga dollarofphotographunadornedthewhethercide
exception.by thecoveredbebill,” wouldis a dollar“thisthanmessage

notdoesrequirementpurposestheI believebecausethatnoteI should
severability issue.anyreachnotAmendment, doIFirsttheoffend



701

nication. However, verythe heart of the Government’s
growsinterest stronger the more realistic the illustration is.

Stated way,another Time does not want to use illustrations
of the currency which plainly appear spurious; the Govern-

precisement’s legitimate interest permitis to only those
illustrations which do plainly appear spurious. Time notes
that one picturesof these may be worth a thousand words;
the Government notes one picturesof these negativesor may
be worth a thousand dollars.

Time particularly objects to the requirementcolor —itprintwants to pictures of money in its actual color.5 Time’s
communicative interest in printing pictures of the currency in
color seems weak.6 We are not told that use of the actual

5A color other than the actual color, or one similar it,to might be com­
municative under some circumstances, but the record does not indicatethat Time has any interest in using other colors. Time may argue, how­ever, that the black and white requirement is overbroad on the ground thatit is irrational as applied anyto color other than a color similar to the actualcolor of the currency. But the legitimate sweep of the statute dwarfsits arguably impermissible applications because it seems quite plain thatordinarily it is the actual color which would be selected most often. This
conclusion is supported not only by the inrecord this case, bybut commonsense as well.

Time, it should noted,be argues that in most cases the expressive qual-ity of illustrations of the currency derives principally from artistic interpre-
tation and distortion of the image, and therefore states that “an actual-size,
true-color, unembellished picture of a dollar bill ... is of little use tojournalists.”Time’s Brief for Appellee 3. If that true,is Time seems tobe conceding it has little interest in challenging the color and size limita-tions, or stated another way, the color and size limitations have ade minimis impact on its ability to communicate effectively.6The front of United States currency is verynot colorful in any event.
Aside from the serial numbers and the Seal of the Department of the
Treasury, which are a rather green,vivid the rest of the image borders onbeing black and white itself. The difference between printing a black and
white image of it and and color image of it would have a de minimis impact
on the value of imagethe for communicative purposes, compare App. 17(black and white likeness of a thousand bill)dollar with an actual one dollarbill, but would a significanthave impact on the value of the image for fraud­ulent or deceptive purposes. While it may be that only the most gullible
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com­fromitself, asideideaexpresses ancurrencytheofcolor
currency. Buttheofcolortheaboutmunicating information

ideassubstantivethenecessary to communicatenotisthat
theofthe sizethanany moreconvey,attempting toisTime
Thesize.showing actualitsbycommunicatedbemustbill

mes­theanything toiflittleaddscoloractualbill’stheofuse
especiallynotcurrency isitselfthebecauseparticularlysage,

colorful.
to berequirements,sizethemeetswhichreproductionA decep-preventingininterestGovernmenttheadvancessure,
well,asinteresttheadvancesrequirementcolorthetion, but

requirement.sizetheofindependentisthatmannerain
eviltheoflikelihoodthereducesrequirementsImposing both

greater extentto apreventtodesiredlegitimatelyCongress
requirements.thejust ofoneimposingthan

isrequirementcolorthethatTime,doesargue, asTo
Timewell.asrequirementthe sizeinvalidatewouldinvalid

ofsomebecauseinvalidisrequirementcolortheargues that
ofyet “noneandrequirementcolortheviolateits covers

other-deception or couldcapacity forremotestthehasthem
43.AppelleeforBriefcounterfeit.”ato makeusedbewise
theviolatedcoverstheifmadebecouldargumentThe same

arguinginpoints toTimereasonsTherequirement.size
fraud—forinstrumentsasreal riskpose nocoversitsthat

andcovers,itsforpaper usedofkindtheasfactorssuch
orobscuredpartiallyarebillstheimages ofthatfactthe

bothviolatedif Timeapplicableequallybedistorted—would
whateverpoint thatisTherequirements.sizeandcolorthe

deception isofinstrumentsashavecoversthecapacity

nickel —couldwoodenproverbialatakeindeedmightwhous—thoseamong
ascovermagazineTimeafroma cutoutacceptingintodupedbepossibly

thou-as acolorand samesizesamewere theitifevenarticlegenuinethe
onlyonprintedand ispaperkind ofdifferenton aisitbill, sincedollarsand

negativesof theexistencethethatthoughtapparentlyCongressside,one
counterfeiting.ofthreatrealpose aplatescolorand
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necessarily ifenhanced the bill is shown in its actual color,
just as it is enhanced if the reproducedbill is in its actual size.

Moreover, Time ignoresall but potentialthe variety of
ways in negativewhich a could be illegitimateused for pur-
poses. The requirementsize meaningless,is alwaysor met,

respectwith negative.to a point,The of course, is that a
negative printthat makes a meeting the requirementsize can
also printmake a the exact size of a bill. If it is a black and

negative,white all that producedcan be is a black and white
reproduction of the ifbill; it is a negative,color a color re-
production may be made. The fact that the bill partiallyis
obscured in the photographs or even negativesin the is not
dispositive; prohibitsthe statute making photographscolor of

partseven of bills for a reason.7
The statute at issue in this partcase is but one compre-of a

hensive scheme to be sure; but that cannot suscepti-render it
ble to groundinvalidation on the that portionsthe other of

largelythe scheme governmentalmeet the interest. The
fact that there are other statutes punishavailable to counter-
feiters negatedoes not the Government’s interest here;
Congress may provide statutory“alternative pros-avenues of
ecution to assure the protectioneffective of one and the
same interest.” United States v. O’Brien, 391U. S. 367, 380

7If the numerals on the bill are not obscured, for example, a nega­color
oftive that bill could be used reproduceto copies of those numerals in the

correct size and in color on paper resembling that used in real currency and
then affixed to a lower bill,denomination airbrushing the borderlines to
complete deceptivethe instrument. Moreover, it is no answer sayto that

anyfor given photograph inused preparing any given cover, all of the cor­
ners shown,are not theyas are, for example, in the hundred dollar bills
shown in Exhibit F to the complaint, App. 23. All of the numerals may
not be necessary for perpetrating fraud;a patientand the counterfeiter or
con-artist in the printshop may bide time,his making prints from nega­the
tives as they become available. It is no sayanswer to that the criminal
would do better to take his own color photographs, ante,see at 688-690,

27,n. infor doing so he bewould violating this statute.
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theasgullible as wellprotects the(1968). statuteThis
perfectnearuntilwaitnotneedthe Governmentandshrewd,

act.presses torolling theoffforgeries are
arsenalweapon aninoneisstatutethisconclusion,In

defraudersandcounterfeitersdeprive would-bedesigned to
strength theofgiven thedeception and,tools oftheof

constitutionality whichofpresumptiontheandintereststate
sizeandthe colorCongress, I believeofActantoattaches

minimizing risktheofmethodspermissiblearerequirements
only mini-acounterfeiting, havecanandaswellasfraudof

effectively.ability communicatetoTime'simpact onmal
a“Congress docanargues, thatTimemay be, aswellIt

pres-counterfeiting thethanpreventingjob inbettermuch
questionAppellee The46.forBrief§474 §504,”andent

adoneCongress havecouldis not whethercourse,ofus,for
right toTime’sjob it violatesdidthewhetherjob, butbetter

sym-publish thetois freeTimenot:Itexpression. doesfree
messages it wishesexpress thetopublish andtowishesitbol

complywithmerely mustsymbol; itbyconvey thatofuseto
aresymbol whichprinting thatofmannertheonrestrictions

ininterestsgovernmentalstrongto thereasonably related
oflikenessesdeceptive ofusescounterfeiting andpreventing

currency.the
part,inCourtthejudgment ofinAccordingly, theI concur

part.indissentand


