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.Blackmun, Court,J., opinion the which Burger,delivered the of in
J., White, Stevens, JJ., joined. Rehnquist,C. and Rehnquist, and J.,

concurring post, Brennan, J.,a opinion, p.filed 633. filed dissentinga
Stewart,opinion, Marshall, Powell, JJ., post,in joined,which and

p. 636.

argued appellant.Louis E. Goebel cause forthe With him
on the briefs Gordonwere Pearce and Guenter S. Cohn.

C. Sumption argued appellees.Alan the cause for With
*him on the brief was John W. Witt

byurging* Briefs of amici curiae reversal were filed Gus Bauman for the
ah; by Kanner,National Association of Home Builders et Gideon Thomas

Houser,J. and Janice S. Amundson for Nationalthe Association of Manu­
bythe America;facturers of United States of Richard S. Wasserstrom for

Association; bythe National Forest Products Ronald A. Zumbrun and
Thomas E. Diego Inc.; byHookano for the League,San Urban Daniel J.and
Popeo and Paul Washington LegalD. Kamenar for the Foundation.

Briefs urging byof amici curiae affirmance were filed Solicitor General
McCree, Attorney Moorman, DeputyAssistant General Solicitor General

Hadley Stillman,Claiborne, Elinor Hughes, Gailis,J. Vance Ann P. and
WrightE. by.Robert States; MacFarlane,for the AttorneyUnited J. D.
Colorado, Brodsky,General of and AttorneyMarshall D. Assistant Gen-

eral; Gebelein, Attorney ReginaRichard S. Delaware, Small,General of M.
Solicitor, McArtor, WayneState and June AttorneyD. Deputy General;

Minami, Attorney Hawaii; TyroneGeneral Fahner, Attorneyof C. Gen-
Illinois, Georgeeral Wolff, Attorneyof and General;W. Assistant William J.

Guste, Jr., Attorney Gary Key ser,Louisiana,General of and Assistant
Attorney General; Cohen,S. Attorney Maine,Richard General of and

Howard, Attorney General; StephenCabanne Sachs, AttorneyAssistant H.
Maryland, Deming,General of and Paul F. DeputyStrain and Thomas A.

Attorneys General; BcUotti, AttorneyFrancis X. General of Massachu-
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Court.of theopinionthedeliveredBlackmunJustice

a CaliforniaCompany,ElectricDiego &San GasAppellant
pro­mustStaterule that atoasks this Courtcorporation,

propertywhoselandownerremedy to amonetaryavide
claimedregulatory ordinanceby“taken” aallegedly has been
Amendm­of FifththeClauseCompensationthe Justto violate

Aginsin v.Termopen lastThis was leftquestionent.1
Because we con­263Tiburon, 255, (1980).S.City 447 U.of

againwe mustin thisjurisdiction case,clude that we lack
undecided.leave the issue

Stephen General;Leonard, AttorneyM. Warrensetts, and Assistant
Harhison, SpecialSpannaus, Attorney Minnesota, KentGeneral of and

Attorney AttorneyGeneral; Bryan,H. ofRichard GeneralAssistant
Nevada, Stephen Attorney General; RobertBalkenbvsh, DeputyC.and
Abrams, Attorney Brown, AttorneyYork;General of New William J.

General;Ohio, Nissl, Attorney Johnof ColleenGeneral and Assistant
McCulloch,Brown, Attorney Jr.,Oregon, John R. SolicitorM. General of

Gary, General;General, Deputyand F. M. JeromeWilliam Solicitor
Diamond, Attorney Scotch,Vermont, BensonGeneral of and D. Assistant
Attorney General; Gorton, Attorney Washington,Slade of andGeneral

Roe, Jr., Attorney General;Charles Bronson C. LaB. Senior Assistant
Follette, Attorney Wisconsin, Bochert,ofGeneral and Linda Assistant
Attorney General, Degnan,al.; byofthe John J.for State Colorado et
Attorney General, Stephen Skillman, Attorney General, andAssistant

Poritz, Attorneys General,Hinchan, DeputyDeborah T. and Richard M.
by HansonJersey;the State of Paul T.for New John H. Larson and

County Cityby Loganthe of ofAngeles;for Los Robert the SanJ. for
Jose, California, ah; by Shute, Jr.,et B. CoastalClement for the California

Duerksen,ah; by Bonderman, Christopheret David andCommission J.
ah; byAntonio Rossmann for the PeterConservation andFoundation et

Thompson, Jr.,Van N. Lockwood and P.Edward the Trustfor National
Historic Preservationfor et ah

private justproperty public use,shall takenbe for without1 “[N]or
compensation.”

throughprohibition applies againstThe Fifth Amendment's the States
Chicago,Chicago, Q.B., 166the Fourteenth Amendment. & R. Co. v.

Beckwith,(1897);226, Pharmacies,Webb’s239 Fabulous Inc. v.U. S.
(1980).155, 160449 U. S.
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I

Valley,inof Sorrentoparcel landa 412-acreownsAppellant
Diego,ofcitythe San Cal.part ofan area in the northwest

ofacreage 1966, at a costintheacquiredIt andassembled
power plantfor nuclearasite$1,770,000, possibleas aabout

214 acresApproximatelythe 1980’s.to inbe constructed
estuary as Losan known theor nearparcelof the lie within

low-lying land whichLagoon.2 These acres arePenasquitos
systems. About afor three riverdrainageas a basinserves

nearbyfrom thesubject to tidal actionof the isthird land
except214 are unimproved,The acres forPacific Ocean.

utilityand lines.3sewer
acres,214 most of theappellant acquired the landWhen

in agriculturalfor use orwas zoned either industrial an
category.4 city’s plan,master in“holding” adopted 1967,The
nearlydesignated all area for use.the industrial

gaveSeveral events that occurred in 1973 torise this liti-
Diego Citythegation. First, partsSan Council rezoned of

Itproperty. changedthe 39 acres from agri-industrial to
cultural, theand increased minimum lot size in some of the
agricultural 1areas from toacre 10 acres. The Council

2 onlyAppellant claims that by citythe 214 acres have been taken the
Diego.of ThroughoutSan opinion,this property” any“the and similar

phrase refers to portionthis smaller byof the 412 appellant.acres owned
3Apparently portionsother of parcelthe 412-acre developedhave been

extent,to partssome and some sold.
4 cityThe had classified 116 (industrial)acres M-1Aas 112and acres

(agricultural).as A-l-1 The latter was forclassification reserved “un­
yetdeveloped readynotareas for awaiting development,urbanization and

agriculturalthose areas maywhere usage reasonablybe expected per­to
designatedsist or areas open spaceas in general plan.”the DiegoSan

Series)(NewOrdinance No. 8706 (1962), reproduced101.0404 in Brief§
Appelleesfor C-l. A small amount of the land was zoned for residential

development. (These figures total more than 214 acres. When the Cali­
fornia courts zoningdescribed the property,of the they did not distin­
guish between 214the allegedlyacres that were taken and other15 acres
that the trial court found damagedbeen byhad severance.)the
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landagriculturalof the50 acreshowever, thatrecommended,
upon the submissiondevelopmentfor industrialbe considered

plans.developmentspecificof
Ann. §Code 65563to Cal. Gov’tpursuantSecond, city,the

Thisplan.open-spacean1981), established(West Supp.
to acounty adoptcity andCaliforniarequired eachstatute

preservation andlong-rangeandplan comprehensive“for the
Thejurisdiction.”itswithinof landopen-spaceconservation

placed appellant’scity DiegoSanthe ofadopted byplan
areas, it definedwhichcity’s open-spaceamong theproperty

essentially openthat isof surface“any urban land wateras
appreciable utility forwhich hascharacter,in andor natural

land,of orconservation waterpurposes,recreationpark and
App.or purposes.”or historic scenicresourcesother natural

toappellant’s con-plan acknowledged intention159. The
stating thatplant property,on the suchpowera nuclearstruct

incompatible open-be thenecessarilywould not withplanta
plan proposed, however,The thespace designation.5 that

preserve parkland.it ascity propertythe toacquire
in toThird, City proposedthe Council a bond issue order

open-spacefunds to lands. The Council iden-acquireobtain
acquiredland to beappellant’s among propertiestified thoseas

proceeds of the The how-proposition,with the bond issue.
ever, planto approval. open-spacefailed win the Thevoters’

city attemptin toeffect,has remained but the nohas made
acquire appellant’s property.

theAugust 15, 1974, inappellantOn this actioninstituted
citySuperior for the theCounty Diego againstCourt of San

citynumber hadand a of its theallegedofficials. It that

5 plan Penasquitosportion LagoonofThe the Losthat discussed the
(240Diegoarea stated: Company largeSan & has a“[T]he Gas Electric

acre) ownership which it ato the of nuclearintends utilize as location
plant sensitivelypower in the facility,sometime . . . a if1980’s. [S]uch

sited,designed compatible inopen space preservationand could be with
subsystem; however,this a of beapprovalsnumber and mustclearances

plant’sprior reality.”to becoming App.the construction a 160.obtained
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in violationcompensation,justtaken its withoutproperty
and California.of the of the United StatesConstitutions

deprived it of thecity hadtheory that theAppellant’s was
rezoningthrough the andpropertyof theentire beneficial use

cityalleged theIt thatopen-space plan.adoption of thethe
any developmentrefusing approvetopolicya offollowed

onlythat the bene­plan,with the andthat inconsistentwas
as an industrial aproperty park,the was useficial use of
the open-space designation.6inconsistent withthat would be

allegation, appellantthatcity disputed arguingThe this had
anyapproval development planfornever asked its for the
that,It aproperty. city,also contended as charter it was

by open-space plan, appellant’s pro­bound even ifnot the
beposed development plan,would inconsistent with the cit­

ing 65700, (WestCal. Code Ann. §§Gov’t 65803 and1966
1981).Supp.

Appellant sought damages of $6,150,000 in inverse con-
demnation, well as declaratoryas andmandamus relief.

trial,Prior to the court dismissed the claim,mandamus hold-
ing that proper“mandamus is not the remedy challengeto

,validitythe of a legislative act.” 42.Clerk’s Tr. After a
nonjury trial on the ofissue liability, the court granted judg-

for appellant,ment finding that:

“29. to ofcontinuing[Due course conduct ofthe]
the defendant City culminating in of 1973, and,June in
particular, the designation of substantially all of the
subject property open .spaceas . , plaintiff. has been
deprived of all beneficial or economic use ofpractical,,
the property designated openas space, and has further
suffered severance damage with respect to the balance
of the subject property.

6AppeEant planabandoned plantits powerto construct a nuclear after
discoverythe of an off-shore projectfault that rendered the unfeasible.

Tr. 73. Its witnesses acknowledged onlythat about 150 acres were usable
as an park,industrial and yardsthat 1.25 million cubic of fill bewould
needed to development.undertake such a Id., 711,at 905.
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proceedcould ondevelopment property-No the“30.
it wasopen space unless withdesignated as consistent

light particularIn of theopen space. characteristics
no practical,there existsproperty,of the said beneficial

property designated openor economic use of the said as
open space.space which is consistent with

19, 1973, property designatedJune the“31. Since as
byto useopen space publichas been devoted the as

open space.
the actions of City“32. the defendantFollowing in

totally1973, impracticalJune of it would have been and
plaintiff appliedfor to have to Citydefendant forfutile

approval any developmentthe of of propertythe desig-
oropen spacenated as the remainder of subjectthe

property.
City“33. Since the actions of the defendant in June

1973, property designatedof the open spaceas and the
largerremainder of the parcel is inunmarketable that

no other person would be towilling purchase prop-the
erty, and the property has at most a nominal fair market

App.value.” 41-42.

The court findingsconcluded that these established that
citythe had taken propertythe just compensationand that
requiredwas by the Constitutions of both the StatesUnited

and California. A subsequent jury on ofquestiontrial the
damages resulted in judgmenta for forappellant $3over
million.

appeal,On the District,FourthAppeal,California Court of
affirmed. App. to B-l; Rptr.Statement 146 103Juris. see Cal.
(1978). It held adop-that neither norchange zoninga in the
tion of an open-space plan automatically propertyentitled a

compensationowner to in theany resultingfor diminution
value of the In recordproperty. case, however,this the
revealed that citythe ofpolicy enactingfollowed the and
enforcing zoning withthat were consistent itsordinances
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also found that theAppealofThe Courtopen-space plan.
thethat industrial use wasconclusionsupported theevidence

citythat the wouldproperty andfor theonly feasible use
development be-any for industrialapplicationhave denied

open-space designa-theincompatible withcause it would be
a forplan developingto presentfailureAppellant’stion.

an ofpreclude damagesdid not awardpropertythe therefore
judgewith oneAppeal, dissenting,in The Court ofits favor.

rehearing. See 146city’s petition Rptr.,fordenied the Cal.
at 118.

of onSupreme California, however, July 13,The Court
city’s apetition hearing.the for This action1978, granted

the ofautomatically Appeal’s depriv­vacated Court decision,
Nimocks,ing it of effect. Knouse 8 2d 482,all v. Cal. 483-­

484, (1937).66 P. 2d 438 See also Cal. Rules of Court 976
(West 1981).and 977(d) hearing, SupremeBefore the the

inCourt June 1979 retransferred the case to Ap­Court ofthe
peal for in lightreconsideration of the decision inintervening
Agins City Tiburon,v. 24 Cal. 3d (1979),598 P. 2d 25266,of

447 (1980).7U. S. 255 AginsCalifornia inaff’d, The court
held that an owner deprived substantiallywho is of all bene­
ficial use of byhis land a notzoning regulation is entitled to
an award of damages in an inverse proceeding.condemnation
Rather, his exclusive remedy regulationis invalidation of the
in an action for declaratory Aginsmandamus or relief.8 also

7The Aginsretransfer order cited App. to Juris.as 23 Cal. 3d 605.
Statement E-l. The opinion, however,court’s andlater was modified
reprinted with the citations noted in the text.

8 Contrary to the argument, Supremedissent’s the California Court’s
Agins decision did not hold zoningthat a could be aordinance never
“taking” and thus never could ItCompensationviolate the Just Clause.
simply remedy nonmonetarylimited the anyavailable for such violation to

Immediately following post,relief. quoted by dissent,the atpassage the
640-641, that court stated:

supported by“This conclusion authority (1 Nichols,is Eminentleadinga
(3d 1978) (1),Domain Power, pp.rev. ed. OriginNature and of §1.42

1-121), expresses onlywho his is anview in this manner: ‘Not1-116 —
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not entitled tothat case were suchinplaintiffsheld that the
permitted theordinance at issuezoningrelief because the

property.on their There­to five residencesbuilding upof
deprive plaintiffsnot those ofheld, didcourt itfore, the
their land.9reasonable use ofsubstantially all

retransferred, the Court ofcase waspresenttheWhen
judgmentthe ofunpublished opinion,in reversedAppeal, an

ItApp. upon63. relied the CaliforniaSuperiorthe Court.
appellant could notAginsin and held that recoverdecision

through condemnation.compensation It, however,inverse

attemptedphysical policeunder an of theappropriation,actual exercise
power domain,the eminentpower, practicalin effect an exercise of of but

arbitrary virtuallyregulative legislation is so unreasonable or as to de-if
enjoymentperson complete property,use and his itprive a' of the of comes

legislationpurview the Such is anthe of law of eminent domain.within
clearlypolice powerthe since it is unreasonable andinvalid exercise of

powerarbitrary. eminentIt is invalid as an exercise the domainof of
compensation.”’ 272,provision made 3d,since no is 24 Cal. at 598for

2d, (Emphasis by court.)P. at 28. added the California
id., 273-274, 2d,also at 598 at 29:See P.

acknowledging power government preservethe of to and im-“While
qualityprove through regulationthe of life for of the useits citizens the

legitimateprivate land, we cannot countenance the this needof service of
rights.”through uncompensated private propertythe destruction of

id., 276, 2d,And at 598 30:see P. at
“ requires compensation‘Determining particularthat a land-use control

usurpa-appropriate judiciary. it seems ais an function of the . . . But
” Note,quotinglegislative power compensation/ation of for court to force

ValidityAvailability aChallengingin the ofInverse Condemnation: Its
(1974).Zoning Ordinance, 1439,26 Stan. L. 1451Rev.

Agins unanimously agreed thatappealed here, “[t]hewas weWhen
appellants could not recoverSupreme Court determined that theState

zoning consti-damages for condemnation even the ordinancesinverse if
declaratoryonlytaking. mandamus anda The court stated thattuted

S., at447 U.judgment are to a landowner.”remedies available such
“fundamentallybelieve, therefore, thatthat it is the dissent263. We

post,mischaracterizes,” ruling.637,at the California
9 Aginsjudgmentthe court’s inThis Court’s affirmance of California

taking.ground S.,there no U. at 263.the that was 447was on
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open-or thezoning ordinancetheeithernot invalidatedid
disputes precludedfactualthatit heldInstead,space plan.

record:of thepresent stateon thesuch relief
ofdenied all useit beenhascomplains“[Appellant]

and manufac-agricultureforis zonedwhichits land
generalof thespace areaopenthebut lies withinturing

or improveusetoapplicationnot madeplan. It has
City develop-whatnor has it askedproperty [the]the

assuming no use isEvenmight permitted.bement
complaint deals[appellant’s]City,to theacceptable

bypolice powerofuseallegedthe overzealous the.with
declaratoryor re-mandamusCity. remedy isIts[the]

did in[Appellant] itsnot inverse condemnation.lief,
Citythatassertingcomplaint seek these remedies [the]

enactingpolice power by anarbitrarily exercised itshad
orplanand elementzoning generalunconstitutional law

plan unconstitution-by zoning generalandapplying the
ally. However, present disputedon the record these are

not inby findingsfact issues covered the trial court its
Theyand conclusions. can be dealt with anew should

[appellant] retry App.elect to the 66.case.”

SupremeThe Court of further review.California denied
App. to Juris. to thisappealedStatement 1-1. Appellant
Court, arguing Amendmentsthat the Fifth and Fourteenth
require compensationthat paid private propertybe whenever

publicis taken for use. Appellant issue with the Cali-takes
Supremefornia remedy isholding AginsCourt’s in itsthat

limited to forinvalidation of proceedingthe ordinance in a
mandamus or declaratory considera-postponedrelief. We

of jurisdictiontion our 447hearinguntil the on merits.the
(1980).U. S. 919 We must beappealnow conclude that the

dismissed because of the absence of judgment.10a final

10Title 28 grants jurisdictionU. S. C. 1257 Court to reviewto this§
only judgments by highestor of adecrees rendered the court“[f]inal

in requirementState which a finalitydecision could be had.” Because the
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II

thatheld manda-Supreme CourtAgins,In the California
zoningawheneverdeclaratory relief is availablemus or

uncompensated taking into anis claimed effectregulation
Fourteenth Amendments. TheFifth andviolation of the

failure, to award such intherefore, reliefof Appeal’sCourt
the record doesclearly indicates its conclusion thatcasethis

uncompensated takingthat ansupport appellant’snot claim
the pre-the court found that recordoccurred.11 Becausehas

by courtnot covered the trial in“disputedsented fact issues
heldfindings conclusions,” App. 66,12it that manda-its and

byjudgmentsapplies review of state-court bothof 1257 to this Court’s§
city’scertiorari, that,theby do not address contentionappeal and we
anyuphold againstAppeal did not statute ainasmuch as the Court of

(2).proper appealchallenge, not a under 1257this isconstitutional §
11 Appeal’srecognize this is inconsistent with the Court of firstthatWe

case, noted, deprived ofruling but, been that decision wasin this as has
by granting hearing.Supremeeffect Court’s order aall the

Appeal as aThe statement that the Court of “concludeddissent’s
post,‘taking’ occurred,” atmatter of law that no Fifth Amendment had

Agins supra.645, 8,premised upon misreading opinion.of the See n.is its
remedysimply appellant onlyAppealThe Court refused to award theof

“taking” disputedheld be there were factualto available for a because
issues to be resolved.

12 anyAlthough opinion finding thatits initial affirmed the trial court’s
by been re­application appellant develop propertythe would haveto

finding in thejected, Appealit thatis clear that the Court of reconsidered
Agins. Agins,light SupremeIn held that land­of the California Court

property”application improveowners who had not their“made to use or
following passage zoning “sought or re­the of a ordinance and had not

any theymany dwelling couldceived definitive statement as to how units
land,” 2d, 27,3d, 271,their 24 had not shownbuild on Cal. at 598 P. at

property just compensation,that the took sinceordinance their without
permitted up plaintiffs’ property.it to five theresidences to be built on

agreed hadthat no violation of the Fifth AmendmentsWe and Fourteenth
shown, pursuesince their reasonablebeen the landowners were “free to

by of­expectations submitting plan to localdevelopmentinvestment á
S.,447 U. at 262.ficials.”

city appel-case, development ofIn this witnesses testified that some
App. 134-open-space plan.property would be consistent with thelant’s
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[ap-declaratory be available “shouldmua and relief would
phraseWhilepellant] retryto the case.” Ibid. thiselect

read it as mean-ambiguous, weappears to to be somewhatus
on toremanding opportunitythat is to have anappellant

in itsdisputedthe issuesconvince the court to resolvetrial
Appealof was hold-favor. We do not believe that the Court

city. certainlyItbe for theing judgmentthat must entered
toappellantthat is freedid not so Thisdirect.- indicates

Thepursue Superior logicalits for relief in the Court.quest
findsappellatecourse of action for an court that unresolved

disputesfactual in the record to remand the case for theis
disputes.resolution of those therefore conclude thatWe the

Appeal’s contemplatesCourt of further proceedingsdecision
in the trial court.13

^

Ever since this in GraysCourt’s decision Harbor v.Co.
Co.,Coats-Fordney 243 a(1917),U. S. 251 state court’s

135, 140, Indeed, plan149-150. possibilitythe holds out the that a
power plantnuclear site, 5, supra,could be built on the see n. and the

witnesses testified that other forms development mightof industrial be
permitted 140,App.as well. 149-150. opinionThe trial court’s does not
explain why lightit concluded in anyof attemptthis evidence that to

city’s permissionobtain the developmentfor propertyof the bewould
futile.

AppealWhen the Court of light Agins,reconsidered its decision in of
we believe that “disputedits reference byto fact theissues not covered

findings,”trial court in its App. 66, controversy.referred to Itsthis
opinion damagesstates that would be assumingunavailable no“[e]ven

acceptable City.”use is to the Ibid. The AppealCourt of declined to
declaratoryaward mandamus or relief because it could not make this “as-

sumption” lightin of the disputes.factual
13Appellant’s counsel shares this view:
“QUESTION: yourGoebel,Mr. yoursecond and third cause of inaction

complaint petitionswere for mandate and prayed paragraphthe relief in
your complaint3 of was that the CityCourt order Diegothe of toSan

rezoningset aside the and to adoptionset open spaceaside the of the
general plan.element of its As I it, remand,understand the trialon

may grant relief,court that theoretically.
correct,“MR. That’sGOEBEL: Your Arg.Honor.” Tr. of Oral 18.
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in violation ofbeen takenhasprívate propertyholding that
pro-furtherand thatAmendmentsFourteenthFifth andthe

compensation thatthedeterminenecessary toceedings are
aexample ofa classicregardedhas been aspaidmust be

notit is “final.”becausein this Courtnot reviewabledecision
may raise otherlitigationIn “thecase, remainingsuch a

Radio Stationhere.”may later comethatquestionsfederal
This is(1945).127Johnson, 120,326 U. S.WOW, Inc. v.

onlynotembracesquestionconstitutionalbecause “the federal
Ajust compensation.oftaking paymentontaking,a but a

aspects of thatit covers bothunlessis not finaljudgmentstate
Pharmacy v.BoardDakotaNorthintegral problem.” of

Inc., 156, (1973).S. 163Stores, 414 U.DrugSnyder’s
of thataspect situation.the reversepresentsThis case

monetary compensa-thatAppeal has decidedCourt ofThe
any taking appel-ofremedy forappropriatenot antion is

not de-occurred, but it hasmay haveproperty thatlant’s
it hasbecauseany remedy is availablewhether othercided
Thus,in fact has occurred.any takingnot decided whether

Appeal’softo Courtmight respectrule with thehowever we
remedy—monetarynot to aappellantthat is entitleddecision

aspectsconstitutionalthe federalsaywe are frank to thatand
pro-lightlynot to be cast asideof that issue are —further

whetherceedings necessary questionto resolve the federalare
there-decision,Thehas been a at all. court’sthere taking

to review it.fore, jurisdictionis not and we are withoutfinal,
“[fjinal judg­only1257 topermits§ us reviewBecause

is,andmustappeal be,or decrees” of a state thecourt,ments
dismissed- ordered.It is so

Rehnquist, concurring.Justice
judg-“finalI from aappealIf were satisfied that this was
thatasAppeal,of ofment or decree” the California Court
diffi-I little1257,in 28 would have§term is used U. S. C.

dissentingthein with much of is said inculty agreeing what
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opinionIndeed, Court’sBrennan. theopinion of Justice
aspects of that issueconstitutionalnotes “the federalthat

Ante,. .” atlightly. . 633.are to be cast asidenot
the States” isjudicial Power of United whichBut “the
of dividedby Art. Ill the Constitution isin Courtvested this

by jurisdiction appellate juris-andoriginalthat intoarticle
Illappellate jurisdiction,to Art.respectdiction. With

provides:

mentioned, supreme“In the Cases theall other before
appellate Jurisdiction,Court shall both tohave as Law

Fact, under Regu-and with such and suchExceptions,
Congresslations as the shall make.”

particular “regulation” appellate jurisdictionThe of our here
relevant found in 1257, provides:§is 28 U. S. C. which

“Final orjudgments by highestdecrees rendered the
court inof a State which had, maya decision could be

bybe Supremethereviewed Court follows:as

“(2) By appeal, where is drawn in question the valid-
ity of a ofstatute any on groundstate of itsthe
being repugnant to the ofor lawsConstitution, treaties
the United States, and the decision is in of itsfavor
validity.”

The principal case Broadcastingconstruing § 1257 Coxis
Cohn,Corp. v. 420 U. S. 469 (1975), from which I dissented

on ofthe issue finality. In Cox, the Court said:
“The Court has Eng-noted that of‘[considerations
lish usage as well as jus-judicialthose of policy’ would
tify an interpretation of pre-the rule tofinal-judgment
clude review ‘where anything to befurther remains

bydetermined a State nocourt, how dissociatedmatter
from the only adjudi-federal finallyissue beenthat has

bycated highestthe court of Stationthe State.’ Radio
WOW, Johnson,Inc. v. But(1945).326 U. S. 124120,
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notthe rule beenthe Court there observed that had ad-
a mechanical fashion and thatin thereministered such

‘a departurein which there had beenwere circumstances
finalityof for federal appellatefrom this requirement

jurisdiction.’ Ibid.
Very ibid.;to few,’“These were becircumstances said

but the hasunfolded, recurringlyas the have Courtcases
highestin theencountered situations which court of a

presentthe federal infinallyState has determined issue
a but in thereparticular case, pro-which are further
ceedings in the lower state courts to come. There are

categoriesleast four of such innow at which thecases
the ofCourt has treated decision the federal issue aas

ofjudgmentfinal for the 28 S. 1257purposes §C.U.
jurisdiction awaitinghas taken the comple-and without

tion of proceedings anticipatedthe additional in the
Id.,lower state atcourts.” 477.

Cox,In the categoryCourt stated that fourth ofthe cases
which fell within ambit finality§the of 1257 were “those
situations where the finallyfederal issue has been decided in
the state courts with further proceedings pending in which
the party seeking review might prevailhere on the merits
on nonfederal grounds, rendering unnecessarythus review of
the byfederal issue this and reversal thewhere ofCourt,
state oncourt the anyfederal issue ofpreclusivewould be
further litigation on the relevant of rathercause action than
merely controlling the nature orcharacter determin-of,and
ing the admissibility of in, proceedingsevidence the state
still to come. In circumstances,these if to imme-a refusal
diately review the seriouslystate-court mightdecision erode

policy,federal the Court has decided theentertained and
federal issue, bywhich finallyitself has been thedetermined
state courts for purposes Id.,of litigation.”the state at
482-483.

I am not sure under exceptionshow of ofmany the four
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may falling,as but itview this caseJustice BrennanCox
problemscase illustrates the whichto me thisthatseems
languagethe “finalreading offrom a less-than-literalarise

historyprocedural of this caseThejudgment or decree.”
say least,to and it hasanomalous,courts is thein the state
concludingof this that the Cali-majorityin a Courtresulted

any taking incourts not decided whether factfornia have
occurred, ante, n. and Justice Brennan con-631,athas 11,

cityof held that the ofAppealthat the Courtcluding has
Diego’s “taking”of conduct could not effect a ofSan course

Post,property. 661, Havingat n. 27. theappellant’s read
proceedings incharacterization of the California court the

of inopinion opinionCourt and the Justice Brennanthis of
onlycarefully theyI I cancan, disagreeas as conclude that

to openas issues remain on fromwhat remand the State
of Appeal Superior agreeCourt to the Court, but suchthat

proceedings may occur.
circumstances,Under these it entirelyseems me to beto

in languageaccord with the of 28 1257, thoughS. C. §U.
entirelyperhaps not in accord with above-quotedthe portion

opinionof the in Cox Broadcasting Cohn,Corp. supra,v. to
conclude that this appeal is judgmentnot from “final ora

Idecree.” would muchfeel better to formulateable federal
constitutional principles of regulationfor land-usedamages
which amounts to takinga of land under the Eminent Domain

ofClause the Fifth Amendment I dispositionif knew what
the finallyCalifornia courts made of this Icase. Because

not,do and cannot stageat that,this litigation,of the know
joinI opinionthe theof Court today appealin which the

is dismissed for ofwant a final judgment.

Justice Brennan, with whom Justice Stewart, Justice
Marshall, and Justice Powell dissenting.join,

Title 28 U. S. C. 1257§ limits this jurisdiction toCourt’s
review judgments of state courts to orjudgments“[f]inal
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of a incourt State whichby highestdecrees rendered the
today dismissesa decision could be had.” The Court this
Appealof ofappeal groundon the that the Court California,

questionFourth to decide the federal whetherDistrict, failed
occurred,had and“taking” appellant’s propertya of there-

or onjudgmentfore a final decreehad not entered that
question appealable 1257. Because§under the Court’s con-

fundamentallyclusion mischaracterizes the and judg-holding
of the Court of I fromAppeal, respectfullyment dissent the

reach merits of appellant’sCourt’s dismissal and the claim.

I

In 1966, appellant parcel412-acre ofassembled a asland
potentiala power plant.site for a nuclear At time,that

approximately of the property116 acres were zoned for in-
agricul-dustrial with of anuse, most the zoned inbalance

holding category.tural In 1967, appellee city San Diegoof
adopted generalits plan designating appellant’sofmost

forproperty cityindustrial use. In the took three1973,
critical actions together predicatewhich form the the in-of

litigation:stant appellant’s propertyit down-zoned ofsome
from industrial to incorporated open-a newagricultural; it
space element in plan designatedits 233that about acres of
appellant’s land for open-space use;1 preparedand a re-it
port mapping appellant’s by cityfor theproperty purchase
for open-space use, contingent on of issue.passage a bond
App. 49.

Appellant filed in Superior alleging,suit California Court
alia,inter a “taking” of property byits condemna-“inverse

tion” in violation of the Consti-United and CaliforniaStates

city’s plan1 The “open space” “anydefined land oras urban water
surface essentiallythat is open character,or in and whichnatural has
appreciable utility parkfor land,and ofpurposes,recreation conservation
water or other natural purposes.” App. 52,resources or orhistoric scenic
n. 3.
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$6over Aftercompensation of million.seekingtutions,2 and
cityappelleeheld thatthe courtliability,trial onjurynona

just com-appellant's propertyportiona of withouthad taken
thereby the States andviolating CaliforniaUnitedpensation,

Id., subsequent jury42-43. A trial onatConstitutions.
judgment million,$3of over plusin adamages resulted

“taking,” and engi-of of the appraisal,as the dateinterest
46.neering, attorney’sand fees. atId.,

District,FourthAppeal, affirmed,Court ofThe California
to supportevidence thethat there was “substantialholding

conclusion there inverse condemnation.”court’s was[that]
Id., Supreme granted city’sTheat 54. CourtCalifornia the

for a to Statement but laterpetition App. D-l,hearing, Juris.
Appealto the oftransferred the case back for recon­Court

Tiburon,light Agins Cityin v.sideration of 24 Cal. 3dof
P.266, (1980).598 2d 447(1979), aff’d, App.25 S. 255U.

relyingto Expressly Agins,Juris. Statement E-l. on the

2 phraseThe generally“inverse condemnation” describes a ac­cause of
against government maytion a defendant in a recoverwhich landowner

just compensation “taking” propertyfor a of his under Amend­the Fifth
ment, though proceedingseven formal in of thecondemnation exercise
sovereign’s power byof eminent thedomain have not been instituted

entity.government Agins City Tiburon, 2255, 258,v. S. n.447 U.of
(1980); Clarke, g.,(1980).United States 253, See,v. 445 e.U. S. 257

(West 1981).Cal. Civ. Proc. typicalCode Supp.Ann. 1245.260 In the§
proceeding, government judicialcondemnation bringsthe a or administra­

against propertytive action simplethe owner fee or an inter­to “take” the
property; judicial bodyest in his the ofor enters a decreeadministrative

just gen­and compensationcondemnation See ibid. Seeis awarded.
erally 6 J. Sackman, (rev.Nichols’ Law 3d ed.of Eminent Domain 24.1§
1980). In an “inverse “in­action,condemnation” condemnation isthe

because itverse” is landowner, entity,the not insti­government whothe
proceeding.tutes the

“Eminent domain” “power sovereign propertyis the forof the to take
public without 1.11, pro­use the Id.,owner’s consent.” at Formal1-7.§
ceedings byinitiated government looselythe referred to as eitherare

Agins City“eminent domain” or proceedings.“condemnation” v.See of
Tiburon, supra, 258,at n. 2.
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Superior Court,time thethis reversedAppealCourt of
holding:

inperson propertywhose is taken eminent“Unlike the
deprived ofthe individual who is hisdomain, property

police powerof itsdue to the state’s exercise is not en-
A entity’s... localcompensation. arbitrarytotitled

police powerexercise of theunconstitutional which de-
of the beneficial use of hisprives the owner land does

party’srather therequire compensation; remedynot is
App.administrative . . .” 65-66.mandamus.

SupremeThe Court denied furtherCalifornia review. App.
to 1-1.Juris. Statement

II

today judgmentThe holdsCourt that the below is not
meaningwithin the of 28“final” U. S. C. 1257 because,§

although the California Court Appealof decided“has that
monetary compensation remedyis not appropriate anyan for

appellant’s mayoftaking property that have itoccurred, ...
anyhas not remedydecided whether other is available be­

anycause it has not decided takingwhether in has oc­fact
Ante,curred.” at 633 (emphasis added). re­With all due

spect, this conclusion of ofholdingmisreads the the Court
InAppeal. faithful compliance of thewith the instructions

Supreme AginsCalifornia opinion CityCourt’s in v. of
Tiburon, supra, city’sthe Court of Appeal held that the

of policeexercise its orpower, arbitrary excessive,however
could not as a matter constitutional law constitutefederalof
a “taking” under the Fifth Amendments,and Fourteenth
and therefore justthat there com­“taking”was no without
pensation in the instant case.

Examination of opinionthe Court of theAppeal’s and
SupremeCalifornia AginsCourt’s confirms this read-opinion

ing. As that,Appealindicated notedabove, the Court of
“[ujnlike the person in eminentpropertywhose is taken
domain, the propertyindividual of duedeprivedwho is his
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notpower is entitled topoliceof itsto the exercisestate’s
added). Under the(emphasis65-66App.compensation.”

no Fifthcan be Amendmentview, thereAppeal’sofCourt
context. Thus,eminent domain a“taking” outside of the

policeexercise of theentity’s arbitrary unconstitutional“local
the use ofthe owner of beneficial hisdeprivespower which

party’s remedyrather therequireland does not compensation;
Id., (emphasis added).3at 66mandamus.”is administrative

analysis by theAppeal’s requiredThe Court of was Cali­
Tiburon,Agins Cityopinion in v.Supremefornia Court’s of

supra. court stated:There the

on ofcontend that the limitations the use“Plaintiffs
byimposedtheir the ordinance constitute an un-land

Taking [plaintiff’s] propertyof withoutconstitutional
payment just compensation’of for which an action in

Inherent ininverse condemnation will lie. the conten-
argument entity’stion the that a local exercise itsis of

case,police which, given mayin a exceed consti-power
equivalent takingtutional limits is to the oflawful

property by thereby necessitatingeminent thedomain
payment compensation. thisacceptWe are unable toof
argument believing preferablethe view to be whilethat,

governmental excess,such action is of itsinvalid because

3 article,One by Supremelaw review cited Courttwice the California
Agins, typifiesin analysis:this mode of

“[Traditionally eminent domain treatedpolice powerand the have been
disjunctive.as . requires just compensation. . The beConstitution that

paid byto landowners propertywhose ahas been condemned or taken
government exercising its power; propertyeminent if is takendomain

compensationand no awarded, bring so-the to alandowner is entitled
contrast,called inverse payment.condemnation Incompelaction to

police powerunder the requirements the reason-constitutional relate to
ableness of the sought;relation between athe means and the endsused

bylandowner affected bringan anregulationunreasonable is entitled to
challenging validity.”action Note, Cityits Eldridge of Palo Alto:v.

1569,Aberration or Law?, HastingsNew Direction in Land Use 28 L. J.
(footnotes(1977) omitted).1570
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remedy by ofway damages in eminent domain is not
thereby 2d,3d, 272,24made available.” Cal. at 598 P.

(brackets original) (emphasis added).428at in

A inmaylandowner not “elect to inversesue condemnation
an usethereby police powerand transmute excessive theof

4 merely linguisticIt is not that Supremecoincidence the California
Agins analyzed zoningCourt in never the Tiburón ordinance to deter­

“taking” just compensationmine whether a Fifth Amendment without had
Instead, zoning maynotedoccurred. the court that “a ordinance be un­

only deprivesubjectconstitutional and to invalidation when its is toeffect
substantiallythe of all use his property,”landowner reasonable of and that

3d,ordinance before us had no such effect.” 24 at 277,Cal. 598“[t]he
2d, (emphasis added). AginsThroughoutP. 31 the opinionat as well as

Appealofthe Court decision below are references to which “de­actions
prive” use, indicatingpropertythe landowner of that the California courts

proceedingwere under the Due Process Clauses andof the Fifth Four­
Amendments, Compensation Id., 273,teenth notand the Just atClause.

277, 2d, App.28, 31;P. at 66. the598 Indeed California courts are not
concluding government’sinalone that a of regulatory policeexercise its

powers “taking.” years ago, Appealscan never effect a Five the Court of
Investingof YorkNew reached the same See Fred Frenchconclusion. F.

City 587,Co. York, 594-596, 381,v. New 39 Y. 2dN. 2d 350 N. E.of
384-386, appeal dism’d, (1976).cert. denied and U. 990 This Court429 S.

subsequentadescribed York of onAppealsNew Court decision review
here as
“summarily any City] Landmarksrejecting] claim the Yorkthat [New

indicatingproperty ‘just compensation,’ .Law had'‘taken’ without ..
‘taking’ controlthat there could be law transferredno since the had not

exploitationproperty onlyof the city, appellants’to the but restricted
circumstance, Appeals appellants’of Init. that the held thatCourt of

appellants ofprevail only deprivedattack on the could thelaw if law
propertytheir the Fourteenthin of the Due Process Clause ofviolation

City,Transp.Amendment.” Penn Central 438 U. S.v. New YorkCo.
104, (1978).120-121

Marcus,See A EuclidThe Grand Slam Grand Central Terminal Decision:
Regu-Landmarks,for of theand AFavorable Notice for ResolutionTDR

(1978).Quarterly 749, n. 97latory/Taking Impasse, Ecology 731,7 Law
Gain togenerally Against PublicBalancingSee Comment, LossPrivate

Compen-JustTakingTest for a Violation or withoutof Due Process a
sation, 315, (1979).54 Wash. L. 319-327Rev.
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taking compensationinto for which ina eminentlawful
Id.,paid.” 273, (em-domain must be at 598 at 282d,P.

phasis added).5
errs, respectfully submit,IThis Court therefore when it

Appealof notconcludes that the Court “has decided whether
Ante,any taking in fact occurred.” at 633. Forhas what­

the merits of theever California courts’ rulingssubstantive on
infra,the federal constitutional seeissue, at 646-661, it is clear

Supremethat the California Court has held that California
here,courts in challenge, policea as to a power regulation,

holdingare barred from Fifththat a “taking”Amendment
requiring just compensation has occurred.6 No set of factual

5 ruling,In so the Supreme expresslyCalifornia disapprovedCourt
Eldridge City Alto,v. Palo App. 621,57 613, Rptr. 575,Cal. 3d 129 Cal.of

(1976), Appeal579 a of holdingCourt decision zoningthat “a valid
may operateordinance oppressivelynevertheless so as to to aamount

taking, giving aggrievedthus an rightlandowner a damagesto in inverse
condemnation.”

6Appellees agreed interpretationwith this argument:at oral
“QUESTION: Well, suppose the Supreme Court or all theCalifornia

courts in California zoningdeclare the appliedstatute unconstitutional as
pieceto this property,of Citythat unconstitutionallythe has interfered

with the property.use of this
Yes,“MR. SUMPTION: Your Honor.

“QUESTION: Now, has the SupremeCalifornia or the Court ofCourt
Appeal precluded damages in that situation?

“MR. SUMPTION: Under those facts, any use,without actual without
the factors,other denial anyof access or specialdirect and interference
with the landowner’s attempt property,to use the I think that’s a correct
assessment, that the Supreme your remedyCalifornia no,say,Court would
is set regulations.to aside the

“QUESTION: Well, they get set aside but meanwhile the landowner has
not been able to use it purposefor the zoninghe wanted. The ordinance

effectively precludedhas his use of propertythe Supremeand the Court
has said so. damages?No

“MR. SUMPTION: No damages, Your Honor.
“QUESTION: sayYou policethat’s power, not AmendmentFifth

taking?
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can “transmute” ansevere,howno mattercircumstances,
power into a Fifthcity’s policearbitrary of theexercise

City supra,v. at“taking.” gins Tiburon,A­Amendment of
on last fullCourt’s focus theThis2d, at 28.273, 598 P.
ante, todecision, 630,atAppealofof the Courtparagraph

paragraphbecause thatmisplaced,conclusion issupport its
may “elect to re­appellantthatmerely possibilitytheraises

try theory alle­constitutionalthe case” on a different —an
power,” App. 66.gation policeuse of theof “overzealous
mightcourtof the trial be relevantfindingsWhatever factual

bearing on a Fifththey would have noinquiry,to that
“taking” Therefore, sugges­claim.7 the Court’sAmendment

Arg.California,In rule —”“MR. that’s the Tr. of OralSUMPTION:
added).(emphasis54-55

See,understanding byis appellantThis likewise shared and amici.
g., 36;Appellant 17, 31,e. Brief Brief for National offor Association

IndustryBuilding 5,Home Builders and California as Amici Curiae 7.
7 Appeal’sThe paragraphCourt concludes from the last of the Court of

opinion “appellant pursue quest Su-that is free to for relief in theits
logicalperior appellateThe thatCourt. course of action for an court

fordisputesfinds factual in the the caseunresolved record is to remand
Ante,the disputes.”resolution of those at 632.

that, unqualified generallylaw,It is true under an reversalCalifornia
operates remainingthe issues.to remand for a new allcause trial on

Equipment 532,McDonough Superior Court, 527,Power Co. v. 8 Cal. 3d
833, 1611338, (1972); Allen, 829,P.503 2d 1341 De Hart v. 26 Cal. 2d
587, pp.453, (1945); AppellateP. 2d 3d,455-456 5 Jur. ReviewCal. §
543,Army Angeles,(1973); Cospel 546303-304 see 331 U.v. Los S.

However,(1947). qualifya and itsreviewing may its reversalcourt
Browning,opinionintent must be divined Stromer v.from its as a whole.

513, Jur.App. (1968);Cal. 2d 5518-519, Rptr.268 74 158 Cal.155,Cal.
3d, supra, 588, at 304.§

retryHere, toAppeal suggested appelleethe Court of electedthat, if
case, in its“disputed bythe fact courtnot covered the trialissues find-

ings (emphasisApp.and conclusions” 66could be “dealt with anew.”
Law,”added). theoriginal “FindingsIn the Fact ofof and Conclusions

justunequivocally “taking”courttrial found a Fifth withoutAmendment
compensation:

moti-City against“The plaintiff’s propertyof defendant wereactions
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necessarytion that “further are toproceedings resolve the
questionfederal there been taking all,”whether has a at is

plainly Ante,wrong. at 633.8
expresslyThe heldtrial court has that the “actions of de-

Cityfendant . . whole,. taken as a constitute takinga of
portion propertythe of plaintiff’s designated as open space

process justwithout due of compensationlaw and within the
of themeaning California and United States constitutions.”

publicvated to a purpose, namely, preservationachieve open space,of
payment just compensationwithout of and were op-so burdensome and

pressive deprive plaintiff anyas to practical,of beneficial or economic
use of property designated open space,the and, therefore,as taken as a
whole, taking portion plaintiff'sconstitute a of propertythe of designated

open spaceas process justwithout due compensationof law and within
meaningthe of the California and United Id.,States constitutions. . . .”

added).at (emphasis42-43
By limiting any possible “disputed byretrial to fact notissues covered
the trial findingscourt in its conclusions,” Appeal plainlyand the Court of
indicated that the Fifth “taking”Amendment finallyissue had been re-

perfectlysolved. This is consistent, then, Appeal'swith the Court of
holding that there is no Fifth “taking”Amendment when excessive use of

police power proved.the Therefore,is the belief that the “dis-Court’s
puted factual issues” appellant’sinvolve apply permit ante,failure to for a

631, 11,at n. is point,beside the since under no set factual circum-of
maystances the court find a Fifth “taking.”Amendment

8 Appeal’sThe Court of opinion unequivocallyfirst affirmed the Su­
perior findingCourt’s “taking”of App.a on the facts of this case.
49-50, 60. It is no doubt true that opinion deprivedthe first of allwas
legal effect under California Supremelaw once the California Court
granted city’s petitionthe hearing. Nimocks,for a Knouse v. 8 Cal. 2d
482, 483-484, 66 438,P. 2d (1937).438 Nevertheless, under this Court’s
view that the second Court Appeal’s opinion open “taking”of left the
question, this admit,Court must does, opinionas it that the issecond
inconsistent with the finding of “taking” Ante,a in 631,the first. at n. 11.

myUnder reading, the easilysecond is the first: be­reconcilable with
cause Appealthe Court of obligated bywas the terms of the California
Supreme Court’s transfer order to regulatoryhold that no couldaction
effect “taking,”a it was forced in opinionits second abandon itsto
original agreement Superiorwith the finding “taking.”Court’s of a
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Appealof re­added). The CourtApp. (emphasis42-43
ofconcluded as a matter law thatholding andversed this

occurred. This is“taking” had in­no Fifth Amendment
then, appellant’sof case forfrom a dismissaldistinguishable,

any dismissal, questionsIn such factualinsufficiency.legal
litigantBut when a isnecessarily unresolved.are left
necessarilyislaw, judgmentof thedenied relief as a matter

Allenberg Cot­See, g.,final of 1257. e.meaning §within the
Pittman, (1974);419 24-25 Windward20,ton Co. v. U. S.

Assn., 104, (1974).9415 S. 108Shipping v. American Radio U.

9 Rehnquist,opinion, my dissented inconcurringIn his Brother who
Broadcasting Corp. Cohn, (1975),Cox v. 420 469 writes:U. S.

many exceptions Cox Justice“I am not sure under how of the four of
may falling, that this caseBrennan this case as but it to meview seems

reading ofproblems arise from a less than literalillustrates the which
”language judgment Ante,the at‘final or decree.’ 635-636.

Then, proceedings willagreehe that I the that furtherassumes with Court
Superior appeal isCourt,the and concludes that thisoccur on remand to

1257, evenlanguagethe 28 C.therefore not final within literal of U. S. §
may Ante,if it be treated as final under Cox. at 636.

Rehnquist my Irespect, my position.all Brother misreadsWith
1257, there­meaning of andjudgment final the literalview the as within §

finalitynecessary rely any the“exception”find it tofore do not to on
withoutAppellant alleged proved “taking” propertyrule. and a of its

the Fifthjust ofcompensation Compensationunder the Just Clause
reversed, hold­Appealreview,Amendment. On the ofCalifornia Court

that“taking.”ing Sinceas a matter of federal law that there was no
compensationjusttime, appellant presshas continued to its federal

petitionAppeal, apetition rehearing ofin a for before the Courtclaim
thistoCourt, appealhearing Supremebefore the and anfor California
theinproceedingsAppealThe Court of did not direct furtherCourt.

indicatedAppealappellant’s ofSuperior Court on claim. the CourtWhat
case,”retry theappellant precluded [ing]was that was not from “elect to
Com­the JustApp. 66, theory based onon an alternative constitutional not

recog­torefusedpensation words, AppealClause. In other the Court of
ap-­thatproposedalleged provednize an andand constitutional violation

obviously thetheory.pellent try Butanother and different constitutional
thetheory evenjudgment rejected underis final as to the constitutional

refusing toreading possibleI forof 1257. can see no reasonstrictest §
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Appealthe of held that no FifthSince Court Amendment
just compensationno“taking” had occurred, required.was

judgment.This is See Northa classic final Dakota Phar-
Stores,Snyder’s Inc., 414DrugBd. v.macy 156,U. S. 163

Grays LoggingHarbor Co. v.(1973); Coats-Fordney Logging
Co., I251, (1917).243 S. thereforeU. 256 dissent from the
dismissal of this and address the merits of ques-theappeal,

presented.10tion
Ill

CompensationThe Just of FifthClause the Amendment,
applicable throughmade to Statesthe the Fourteenth

Pharmacies,Amendment, Beckwith,Webb’s Fabulous v.Inc.
Q.449 155, (1980); Chicago,U. S. 160 see B. & R. Co. v.

Chicago, 226,166 S. 241239,U. (1897), states in clear and
unequivocal privateterms: shall property“[N]or be taken

publicfor use, just compensation.”without The question
presented on the merits in this case is whether a government
entity pay just compensationmust when policea power reg-
ulation has effected “taking”a of “private property” for
“public use” within meaningthe of that pro-constitutional

Implicitvision.11 in this question is corollarythe issue

appellant’sdecide solelyclaim on the basis Appeal pro­that the Court of
posed its theorjrown constitutional strategyand retryingfor the case.

In sum, the myaccurate statement of appellantview is that has re-
ceived judgment.a final judgment “subjectThat is to no further review

anyor correction in tribunal;other state it final anas effective deter-[is]
litigationmination of the merelyand interlocutorynot of or intermediate

steps therein. It the final word of a[is] final court.” Market Street
R. Comm’n,Co. v. Railroad 548, (1945).324 U. S. 551

10Appellees argue mayalso that we appellate jurisdic­not exercise our
tion under 28 (2)U. S. C. 1257 appellantbecause§ has not drawn in
question the validity of a Appelleesstatute. Brief for if1-3. Even I

agreewere to appellees’with contentions, jurisdictionalI would treat the
statement petitionas a for writ certiorari, grantof petition.and the 28
U. S. (3),C. 1257 2103.§§

11This Court questionfailed to reach Agins Citythis in last Term’s v.
Tiburón. In case,that anas holding,alternativeof the California
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entity’s regulatoryofexercise itsgovernmentwhether a
meaningthe“taking” withinapolice power can ever effect

Compensationof Clause.12the Just

A

courts havethe Californiasupra,explained II,in PartAs
however arbi­police power,of itscity’sheld a exercisethat

of federal constitutionalas a matterexcessive,or cannottrary
of Fifth“taking” meaningthe thea withinlaw constitute

clearholding flatly precedentscontradictsThisAmendment.
Cityv.Aginslast Term’sexample,For inof Court.this of

noted thatTiburon, (1980), the Court255,447 260U. S.
general to particular prop­lawapplication zoningof a“[t]he

substantiallythe does notif ordinanceerty effects a taking
anor deniesstate interests ...legitimate [if it]advance

13 Applyingof his . .”economically viable use land . .owner
zon-whether the Tiburónthe examinedprinciple,that Court

case that the TiburónSupreme had on the facts of theCourt found
useplaintiffs’ entireunconstitutionally withordinance “did not interfere

3d, 277,atimpermissiblyof its 24 Cal.the land or decrease value.”
thereby reach-2d, ground, not598 P. at 31. This Court affirmed on that

opinion ofground the for theing the broader that constitutes sole basis
S.,Appealof in 262-263.the Court the instant case. 447 U. at

12 question jurisdictionalpresentedThe statement statesappellant’sin
pertinent part:in

itsdenyimpunity aggrieved property"Can a state court an ownerwith
constitutionally just when a localremedy compensationmandated of
government entity (a) imposed arbitrary, excessive,has and unconstitu-

regulations; (b)land directcommenced,tional use laterbut abandoned
acquisitive publicpower itsefforts under its whenof eminent domain

andpurpose by regulations;was purportedsatisfied the restraints of the
(c) through deprive thecontinuinga course so toof conduct acted as

property;property owner of all itspractical, or ofbeneficial economic use
fullpropertythe factand owner has so a matter of afterestablished as

trial of the issues?” Juris. Statement 4r-5.
13 year be­AppealThe Court of below onerendered its decision almost

Agins City supra.Tiburon,fore this Court’s decision in v. of
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the“taking” Agins’of con-ing ordinance effected a property,
Id.,an effect. atit not have such 262-263.cluding that did
City,YorkCo. v. New 438 S.Transp.In Central U.Penn

analyzed “whether the im-restrictions(1978),104 the Court
City’sposed by New York law[Landmarks Preservation]

of theupon appellants’ exploitation Termi-[Grand Central]
appellants’ propertyTaking’nal site effect of . . . withina

Id.,of Fifth Amendment.” at 122.meaningthe the Can-
necessaryvassing appropriate inquiriesthe to determine

particular “taking,”whether a restriction effected a the Court
impact regulationidentified the “economic of the on the

governmentalclaimant” and the of“character the action” as
particularly Id., 124; id.,relevant considerations. at see at

Although ultimately130-131. concluded ap-the Court that
plication of New York’s Landmarks Law did not effect a “tak-
ing” of the railroad itproperty, onlydid so after deciding
that imposed substantiallyrestrictions are related to“[t]he
the promotion of general onlythe welfare not permitand
reasonable beneficial use of the landmark butsite also afford
appellants opportunities onlyfurther to enhance not the Ter-

properminal site Id.,but also other properties.” at 138
(footnote omitted).

The constitutionality of a regulating dredg­local ordinance
ing pitand excavating on a property was addressed in Gold­
blatt v. Town Hempstead, 369 After(1962).U. S. 590of
observing that an zoningotherwise that de­valid ordinance
prives the owner of the propertymost use of hisbeneficial
would not be id.,unconstitutional, 592, the Court cau­at
tioned: “That not to say, governmentalis thathowever,
action in the form of regulation so onerous as tocannot be
constitute a taking constitutionally compen­which requires
sation,” id., at 594. many occasions,On other Courtthe

vitalityhas recognized in passing general principlethe of the
that regulationa can effect Fifth “taking.”a Amendment
See, g.,e. Robins,PruneYard Shopping Center v. 447 U. S.
74, 83 (1980); States,Kaiser 164,Aetna v. 444United U. S.
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51,Allard, (1979);444 S. 65-66U.Andrus v.(1979);174
Co.,Mining 155,357 S.Eureka U.v. CentralUnited States

(1958).168
its source inthese hasapplied in all casesThe principle

Pennsylvania Coalfor the Court inopinionHolmes’Justice
in which he stated:Mahon, 393, (1922),415Co. v. 260 U. S.

may bethat whileis, propertyrule at least“The general
regulation it willtoo fargoesto certain ifextent,aregulated

14 determination of a “tak-taking.” Therecognizedbe as a
therefore cannot be dis-ing” is ofquestion degree“a —and
Id., ac-at 416.15by propositions.”of Whileposed general

14 Pennsylvania opinion insists that theinterpretation CoalOne of the
“gravamen of“metaphorically,” and that the“taking” was usedword

that it was anchallenge regulatory measure wasthe to theconstitutional
clause, and thepower processunder thepoliceexercise of the dueinvalid
Investing Co.Fred Frenchthat F.decided under rubric.”was][case
385;594, 2d, see alsoCity York, 2d, at 350 E. atNew 39 N. Y. N.v. of

expressthetamperingto withAppellees 37-38. In additionBrief for
repeatedcompany’sopinion, ignores the coallanguage of the this view
propertyPennsylvania took itsthe Court that the statuteclaim before

7-8,Company, atPennsylvaniajust compensation. Brief for Coalwithout
19-20, 24, 28-33; Mahons, at 73.16, 21, Brief for the

15 aspect ofemphasized thisSupremeMore recent Court cases have
developtoanalysis, unable“taking” commenting that the has beenCourt
begins,”takingandany regulation ends“set formula to determine where

(1962), and thatHempstead, 590, “[it]Goldblatt v. Town 369 U. S. 594of
logic,”ofapplicationthejudgmentfor the of as forcalls as much exercise

Transp.Penn CentralAllard, 51, (1979).Andrus 444 U. Seev. S. 65
inquiries”);hoc,City, (“ad factualS.,York 124Co. v. New 438 U. at

(1958)155, 168Mining Co., U. S.Central 357United States v. Eureka
of each(“question upon circumstancesproperly turning particularthe

case”).
differ-attempt tothedistinguishedOne commentator has characterized

jurisprudentialhaunting“taking” “the most“regulation”entiate from as
may bethatonecontemporary law . . .the field land-useproblem in of

Haar,quark.” C.equivalent thelawyer’s physicist’s hunt forof thethe
766-777;id., at1976).(3d generallyPlanning See766 ed.Land-Use

U. L. Rev.Problem, Y.Analysis Taking 49 N.Policy theBerger, A of
onCommentsUtility, and Fairness:(1974); Property,Michelman,165
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hardly gocould on“[g]overnment if toknowledging that
couldpropertyto not be dimin-incidentvaluessome extent

every generalsuch in thechangeforpayingished without
theid., rejected propositionthe Court thatlaw,” 413,at
recognizedcould never be asrestrictions a Fifthpolice power

Indeed, the Court“taking.”16 concluded thatAmendment
the ofPennsylvania miningthe statute coal thatforbidding

“taking.”of houseany effected awould the subsidencecause
Id., at 414-416.17

Compensation” Law,the Ethical Foundations of “Just 80 Harv. L. Rev.
Sax,(1967); Takings Power,1165 (1964).and the Police 74 Yale L. J. 36

30-year opinions resultingAnother has described a ofseries Court from
case-by-case approach “crazy-quiltthis pattern.”as a Dunham, Griggs

County Perspective:Allegheny Thirtyv. Supremein Years of Court Ex-
propriation Law, 1962S. 63.Ct. Rev.

16 dissent,Brandéis, arguedJustice in positionthe absolute athat “re­
imposed protectstriction public health, safetyto the or morals from

dangers taking.”threatened notis a 260 atS., partialU. 417. In reliance
dissent,on reportJustice urgesBrandéis’ one that the Court overrule

Pennsylvaniathe regulationCoal case and land,hold that “a of the use of
reasonablyif publicrelated to a valid purpose, can anever constitute

taking.” Bosselman, Callies,F. & Banta, TakingD. J. The Issue 238-255
(1973).

17The SupremeCalifornia Court, Agins Cityopinionin its in v. of
Tiburón, 24 Cal. 3d, 274,at 2d,598 29, interpretedP. at Justice
Holmes’ use of the “taking” byword to limit“indicate the which the
acknowledged goal bysocial of regulationland control becould achieved

byrather than eminent (Emphasis added.)domain.” aI find such
reading unpersuasive. specificallyThe Court “regulationthat aindicated

goes recognizedfar[that] too . . . taking,”will be as a and that this
question degree.”determination is “a Mahon,Pennsylvania Coal Co. v.of

S.,260 U. at (emphasis415-416 added). Clearly, then, the Court con­
templated regulationthat a boundary surroundingcould cross the valid
police power exercise “taking.”and become a Fifth Amendment

The California Pennsylvaniacourt arguedfurther that the Court in
Coal attempt“did not illegal... to governmental infring­transmute the
ment into an ofexercise possibility compensa­eminent domain and the of
tion was Agins Citynot even Tiburon, supra,considered.” v. atof
274, 2d,598 P. at 29. This postureoverlooks the Penn-factual in
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B
Ap-ofCourtonly holdingNot does of the Californiathe

tobut it also failsCourt,peal precedents of thiscontradict
“takings” andsimilarity regulatoryofrecognize the essential

gov-“taking” when aoccurs“takings.” typicalother The
propertyformally a landowner’sentity condemnsernment

sovereign powerto itssimplethe pursuantand obtains fee
Parker, S.Berman v. 348 U.g.,of e.eminent domain. See,

occur without“taking” may33 a also26, (1954). However,
simple.ofor feeproceeding transfera formal condemnation

recognized thatlong agoThis Court

result,unsatisfactoryandvery curiouswould be a“[i]t
itCompensation ...if in Just Clause]construing [the

government thefromif the refrainsshall be held that
thethe ofpropertyof to usesconversion realabsolute
ir-destroy entirely, can inflictpublic it can its value
inany extent, can,injury toreparable permanentand

anysubjecteffect, makingit to total destruction without
of thatbecause, the narrowest sensecompensation, in

v.Pumpellypublicit is not taken for the use.”word,
Bay Co., (1872) (emphasisGreen 13 Wall. 177-178166,

original).in

States, 80,Chicago,See R. S.I. & R. United 284 U.P. Co. v.
(1931).96

foundIn of frequentlyservice this the hasCourtprinciple,
pro-“takings” outside the context of condemnationformal

sylvania Coal, company, brought anhomeowner,where the thenot coal
injunction prevent prop-miningto theircompanyaction the “from under
erty wayin a ofsupportssuch a as to remove cause subsidencethe and

supra,Mahon,Pennsylvaniathe surface and of their Co. v.house.” Coal
compensation,412. therejustat Because no one asked for an award of

soughtonlycompanyno forwas reason the Court to consider it. The
Pennsylvania fromSupreme enjoinedreversal itof the Court’s decree that

request.mining coal, grantedthisand Court that
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governmentin cases wheresimple,of feeor transferceedings
of thein destructionpublicthe resultedbenefitingaction

Kaiserg., Aetnaproperty.of E.privateenjoymentuse and
(navigational servi-States, S.,444 178-180U. atv. United

access); v. Dickin-United Statesright ofallowing publictude
(property becauseson, (1947) flooded745,331 750-751U. S.

Causby,States v. 328project);of dam UnitedGovernment
(1946) (frequent flightslow altitude of256,U. S. 261-262

PennsylvaniaArmy Navy property);aircraft over Coaland
Mahon, (state regulation414-416Co. v. 260 at forbid-S.,U.

ding coal).ofmining
zoningregulationspowerPolice such as ordinances and

destroyrestrictions the enjoy-other land-use can use and
ment of in order toproperty promote public good justthe

effectively as or physicalas formal condemnation invasion
property.18 property pointof From ofthe owner’s itview,

may matter little whether flooded,his land is orcondemned
whether it byor restricted toregulationis use in its natural

state, if in deprivethe effect both cases is to him of all bene-
government’sficial use of From pointit. the of theview,

flowing public preservationbenefits to the openfrom spaceof
through mayregulation equally greatbe creatingas from a

throughwildlife refuge formal condemnation increasingor
electricity production through dam project pri-a floodsthat

property. Appelleesvate implicitly posit the distinction that
governmentthe intends to take property through condemna-
or physicaltion invasion it throughwhereas does policenot

power regulations. See Brief Appelleesfor But43. “the

18In the case,instant for example, appellant city’sthat thecontended
practicalactions “denied anyin all possibleeffect orbeneficial economical

subjectuse of the property.” Complaint 15, App. Although the11.¶
Appeal’sCourt of opinionfirst legal effect, supra,8,has no thesee n.

court did observe that city’sthe objective propertywas the“to have
remain unused, undisturbed and in open spaceits natural state so and

may preserved.scenic vistas be In property beingthis sense the is 'used’
by public.the App.. . .” 60.
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awhatbynotpropertyoftakingaConstitution measures
it does.”whatbybutintends,itbyState orsays, what

(Stewart,(1967)290, 298Hughes Washington, 389 S.v. U.
NewtonDavis v.seeoriginal);inJ., concurring) (emphasis

then,only logical,It isCo., (1925).Coal 301292,267 U. S.
occu-title,ofacquisitionother thangovernmentthat action

and therefore“taking,”be apancy, or canphysical invasion
domain, whereeminentthe ofpowera de exercise offacto

hisor most ofof allthe ownercompletely deprivethe effects
Dickinson, supra,States v.Unitedproperty.interest in the

373,323 S.Corp., U.Motors748; v. Generalat United States
(1945).378

IV
publicformay be “takenpropertythatdeterminedHaving

theofmeaningtheregulation withinby police poweruse”
theAmendment,the FifthCompensationJust Clause of

entity may consti-governmentremains aquestion whether
prop-tocompensationof thetutionally deny justpayment

erty of theto mere invalidationremedyand limit hisowner
tois entitledAppellant argues that itregulation instead.

argueAppelleesof property.the full fair market value the
pay-regulationthat of sufficient withoutinvalidation the is

monetary compensation. In once courtmy view,ment of a
“taking,”establishes that there was a the Consti-regulatory

governmenttution demands the com-entity pay justthat
commencingforpensation period regula-the on date thethe

tion effected thefirst the on“taking,” endingand the date
entitygovernment chooses to rescind or amend19otherwise

regulation.20the This I supportedisinterpretation, believe,

19 rule,Under this government entitya is the offend­entitled to amend
regulationing that longer mayso it no It choose“taking.”effects a also

formally property.to condemn the
20 suggestsAmicus that the Supreme has not conclu­California Court

sively decided the toissue whether damages mightinterim be awarded
compensate a landowner for prioreconomic loss to invalidationsustained

zoningtheof Brief Curiaeordinance. for United as AmicusStates
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Compensationby the Justexpress purposethe words and of
Clause, by construing it.as cases of this Courtwell as

prohibitslanguageThe of the Fifth Amendment the “tak-
ing]” “public paymentprivate propertyof for withoutuse”

“just private propertyof compensation.” As soon as has
taken, through proceed-been whether formal condemnation

or theings, occupancy, physical invasion, regulation, land-
alreadyowner constitutional violation,has suffered a and

“ 'the self-executing provisioncharacter of the constitutional
”respectwith States v.compensation/ Clarke,to United 445

U. S. 257 (1980), quoting 6 Nichols’Sackman,J. Law of253,
(rev.Eminent 1980), triggered.Domain 25.41 3d ed. is§ This

Court recognized justhas theconsistently compensa-that
tion inrequirement the Fifth Amendment is not precatory:

“taking,”once there is a compensation must be Inawarded.
States,Jacobs v. United 290 U. S. 13 (1933), for aexample,

Government dam project intermittent overflowscreating onto
petitioners’ property in “taking”resulted the of a servitude.

brought againstPetitioners suit the toGovernment recover
just compensation for partialthe “taking.” onCommenting
the nature of the landowners’ action, the Court observed:

“The suits were based on rightthe to recover just com-
pensation for property taken by the United States for
public use in the exercise of powerits of eminent domain.

rightThat guaranteedwas by the Constitution. The
fact that condemnation proceedings were not instituted
and that the right was asserted in bysuits the owners
did not change the essential nature of the claim. The
form of remedythe did not qualify right.the restedIt
upon the Fifth Amendment. Statutory recognition was
not Anecessary. promise to pay necessary.was not

23, and n. 24. But since the California courts fail to concede that a
regulation can effect a “taking,” any award of damagesinterim would

justifiednot be or determined, as constitutionally required, under the
CompensationJust Clause.
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duty paytoof thepromise impliedSuch a becausewas
Id., at 16.imposed by the Amendment.”

84-85,84,S.369Allegheny County,See also v. U.Griggs
S.,U. at 268.21Causby,United 328(1962);88-90 States v.

damages wouldby ofunaccompanied paymentInvalidation
any suf­hardly compensate economic lossthe landowner for

duringfered propertythe time his was taken.22

21 just in casessuggest compensationAmici that the Court’s awards of
“theory impliedofinvolving onpremisedthe United States either awere

pay]promise pay undercongressionalto or authorization... [to[on]
Act, (a).”the as AmiensTucker C. Brief for United States28 U. S. 1346

27; et al.Curiae see Brief for the Historic PreservationNational Trust for
import oursuggestion mischaracterizes the ofas. Amici Curiae 7-8. This

thecases. As Court has noted:

theory taking under the Fifththat there was a“But whether the ... be
mayAmendment, invoked becausethat the Tucker Act beand therefore

impliedthat was anupon Constitution,it or thereis a claim founded the
event,by it, In eitherpromise paythe for is immaterial.Government to

Amendment,prohibition Fifth ‘nor shalltraces to the of thethe claim back
justuse, Thecompensation.’private property publictaken for withoutbe

practical rights,to and notpreserveis ‘intended substantialConstitution
Dickinson, 745, 748United States v. 331 U. S.to maintain theories.’”

(1947).
22 court,point. onlitigation good case in The trialThe is ainstant

“taking”city’s appel­April 9, 1976, that actions effected a offound the
true, de­19, appellantIf then has beenproperty June 1973.lant’s on

property of the Just Com­prived use of its in violationof all beneficial
years.pastpensation the sevenClause for

subsequenthardly prevents enactment of unconstitutionalInvalidation
entity.by government At the 1974 conference ofthe annualregulations

Municipal California,Law in aof Officers Califor-Institutethe National
City AttorneysAttorney gave followingtheCity fellow advice:nia

FAILS, MERELY AMEND THEALL ELSE REGULATION“IF
OVER AGAIN.STARTAND

work, youmaintenance doeslegal preventive not and receive astill“If
regulation, youattacking try lose,ifthe land use or the case andclaim

worry ‘goodies’All is not lost. One of theit. extradon’t about contained
CitySelbySupreme Court case of Sanv.in the recent [California] of

Buenaventura, 110, appears City change10 3d to allow the to theC.
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short of ful­would fall farMoreover, mere invalidation
CompensationJustof thepurposethefilling fundamental

governmentto bar thedesignedClause. That wasguarantee
in allwhich,bear burdensforcingfrom individuals tosome
Arm­as a whole.by publicthefairness, borneshould be

(1960). Agins49 SeeStates, 40,v. U. S.strong 364United
Allard,Tiburon, Andrus v. 444City S., 260;v. 447 atU.of

tois assume more thanS., personat 65. one askedU. When
justofpaymentthe com­public burden,a fair share of the

economicpensation operates to cost fromredistribute that
See v.public large.the individual the at United Statesto

Co., Monongahela499,Willow River 324 S. 502U. (1945);
States,Navigation 312, (1893).Co. v. United 148 U. S. 325

bepolice power regulations substantiallyBecause must re­
public health, morals,lated to the of the safety,advancement

Realty Co.,or v.general Villagesee Euclid Amblerwelfare, of
272 365,S. it is the(1926), publicU. 395 axiomatic that

regulationareceives while the is inoffendingbenefit effect.23
regulationIf denies private propertythe the owner the use

enjoyment of his land and is toand found effect a “taking,”
onlyit is fair the publicthat bear the cost of re­benefits

interimceived theduring period applicationbetween of the

regulation in question, even judgment,after trial and itmake more reason-
able, restrictive,more or whatever, everybodyand again.starts over

easy“See how isit to City Attorney. yoube a Sometimes can
lose the battle and still Avoidingwin Longtin,the war. Good luck.”
and Defending (Includ-Constitutional RegulationsAttacks on Land Use
ing Inverse Condemnation), in Municipal38B NIMLO Review 192-Law

(1975)193 (emphasis in original).
23A maydifferent case arise police powerwhere a regulation is not

enacted in of publicfurtherance the health, safety, generalormorals, wel­
fare so that maythere be “public governmentno Although theuse.”
entity may not be justforced payto compensation under the Fifth
Amendment, the landowner may damageshave ofnevertheless a cause
action 42under U. C.S. 1983 for a process§ Fourteenth Amendment due
violation.
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entity’s of it. Therescissiongovernmenttheregulation and
placeto the landownerservescompensationjustofpayment

occupiedhavemonetarily he wouldaspositionin the same
Almota Farmers Elevatortaken.not beenpropertyif hadhis

States, 473­—­474470,409 S.v. U.Co. United­ & Warehouse
1614, (1970).397 U. S.Reynolds,v.States(1973); United

by“taking” may be temporary,regulatoryfact that aThe
or amend theto rescindgovernment’s powerthevirtue of

constitutional “tak-anyit less of adoes not makeregulation,
suggestsClauseCompensationining.” Nothing the Just

Norand irrevocable.“takings” permanentmust bethat
“tak-regulatoryof atemporary qualityreversibledoes the

any“taking”of thefor the timeing” compensationrender
recognizedonce hasmore thanobligatory.less This Court

analyzedbe ac-“takings” shouldtemporary reversiblethat
toappliedframeworkthe same constitutionaltocording

inFor United“takings.” example,permanent irreversible
hadStatesCausby, 258-259, Unitedsupra,v. at theStates

term “end-one-yearfor aairporta lease to use anexecuted
until Juneprovision for renewalsing 30, 1942, with aJune

emer-of the national30, 1967, or six months after endthe
thatheldthe earlier.” The Courtwhichevergency, [was]

Army airplanesNavyflightslow-level andfrequentthe of
ef-airport,thefarm,chicken located nearrespondents’over

property.“taking” respondents’of an easement onafected
becouldflightsS.,328 at 266-267. because theHowever,U.
re-by Courtanyatdiscontinued the Government thetime,

rec-thisonto of “Sincemanded the case the Court Claims:
permanentis ait is not clear whether the easement takenord

considerone, tofor ustemporary prematureor a would beit
ofCourtby thethe amount of thewhether award made
Inadded).Id.,proper.” (emphasiswasClaims at 268

only temporaryother cases where the Government has taken
nothasland,a or the Courtbuilding, equipment,use of

com-justofappropriateto determine the measurehesitated
States, 338LaundrySee Kimball v. Unitedpensation. Co.
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Petty Co.,MotorStates v. 327 U. S.1, (1949);S. 6 UnitedU.
Corp.,United States v. General Motors372, (1946);374-375

323 U. atS., 374-375.
San mustDiegoclaim thatcontrary appellant’stoBut

value,pay full fairand marketformally propertycondemn its
empowersClause a courtCompensationthenothing in Just

condemn theentity propertyto to andgovernmentorder a
wherepay value, “taking” alreadyfair theits full market

governmentthetemporaryeffected is reversible andand
“taking.” government mayaswants to halt Just thethe

title,before of seeproceedings passagecancel condemnation
p.6 J. Nichols’ Law Eminent DomainSackman, 24.113,§of

1980),(rev. property24-21 3d or tem-abandon hased. it
occupied invaded, Dow,or United v.porarily see States 357

S. 2617, powerU. it must the same to rescind(1958), have
“taking.”a As the Court has noted: aban-regulatory “[A]n

prejudice propertydonment does not merelythe owner. It
results in of propertyan alteration the interest taken —from

ownershipfull to of temporaryone use occupation.and . . .
In such compensationcases by prin-would be measured the

normallyciples governing takingthe right prop-of toa use
erty Ibid.;temporarily.” see States,v. United 308Danforth
U. S. 284271, (1939).

The rule I proposeconstitutional requires once athat,
court finds that police power regulationa “tak­effectedhas a
ing,” governmentthe entity pay just compensation formust

periodthe commencing on regulationthe first ef­date the
fected the “taking,” endingand on governmentthe date the
entity chooses to rescind or otherwise the regulation.24amend
Ordinary principles determining justthe proper measure of
compensation, regularly applied permanentin andcases of

24Contrary to suggestionthe amici, see, g.,of e. for the NationalBrief
Trust for Historic 13-16,Preservation et al. Amici this is not aas Curiae

involvingcase implication damages remedyof a words of Justthe—the
Compensation express.Clause are
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involving formal condemnation"takings” proceed­temporary
physical provideshouldandoccupations,ings, invasions,

of compensationin award forcourts theto the aguidance
point,“taking.” starting the value ofAs a theregulatory
of the date ofmay be ascertained as the “tak­takenproperty

Clarke, S.,445 U. at 258;States v.ing.” United Almota
States,v. supra,& Co. UnitedFarmers Elevator Warehouse

Miller, 317 374369,States U. S.474; (1943);at United v.
States, 246,292 (1934). gov­S. 255 TheOlson v. United U.

ofernment must inform the court its intentions vis-a-vis the
guaranteeto aregulation claritywith sufficient correct as­

compensationthe award.just gov­sessment of Should the
immediately toernment decide revoke or otherwise amend

regulation, paymentthe it be for compensa­would liable of
only during regulationtion for the interim which the effected

25“taking.” already developeda Rules of valuation tem­for
porary “takings” may particularlybe useful to the courts in

questtheir for theassessing proper monetarymeasure of re­
lief in of or amendment, generallycases revocation see Kim­

Laundryball States, supra;v. UnitedCo. United v.States
Co.,Petty supra;Motor United States v. General Motors

Corp., supra, although mayadditional rules need to be de­
veloped, see Kimball Laundry States,Co. v. United supra, at
21-22 J., concurring); Miller,United v.(Rutledge, States
supra, at 373-374. government maytheAlternatively choose

25 generally HagmanSee D. Misczynski, Wipeouts& D. forWindfalls
(1978);296-297 Bosselman, ZoningThe Litigation,Third inAlternative

Zoning Digest17 113, (1965).114-119 general compen­The notion of
sating regulationslandowners for gowhich too far has received much at­

intention land-use planning g.,See, Costonis,literature. e. “Fair” Com­
pensation and the TakingAccommodation Power: Antidotes for the
Impasse in Land Use Controversies, (1975);75 Colum. 1021L. Rev. R.
Babcock, ZoningThe (1966); Paul,Game 168-172 Krasnowiecki & The

Open SpacePreservation of Metropolitan Areas,in 110 U. L.Pa. Rev.
179, (1961).198-239 Institute,See also American A ModelLaw Land
Development 5-304,Code 5-303, pp. (1975);202-207 Town and Coun­§§
try Planning Act, 1947, 10 6, 51,11& Geo. ch. 19.§
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or otherwise to continueformally property,to condemn the
the in either case the action must beoffending regulation:

gen­just compensation.of Seeby propersustained measures
Fuller, 488, (1973)­;S. 490-492erally United States v. 409 U.

Powelson,United rel. TV A 319 281-­266,States ex U. S.v.
(1943).285

embodyIt should doesbe noted that the Constitution not
any specific remedyor form of that the Statesprocedure

adopt: expresses principleamust “The Fifth Amendment
enshriningof procedurefairness not a rule ofand technical

theyold or regardingnew niceties of action’—when'causes
theyare theywhether and when die.”born, proliferate,

Dickinson, S.,United States v. 331 748. Cf. UnitedU. at
Co.,States Memphis 62, (1933).v. Cotton Oil 288 67-69U. S.

The inexperiment implementa-States should be free theto
tion providedof this thatrule, procedurestheir chosen and

comportremedies with the com-fundamental constitutional
mand. See generally Hill, Rights Super-The Bill of theand
visory Power, 69 (1969).Colum. L. The181,Rev. 191-193
only requirementconstitutional is that the landowner must

meaningfullybe able challengeto regulationa that allegedly
effects a “taking,” justand compensationrecover if it does

mayso. He not be forced to piecemealresort orlitigationto
otherwise proceduresunfair in order Seeto receive his due.

Dickinson,United States v. supra, at 749.

V
AginsIn Cityv. Tiburon, 2d,24 5983d,Cal. at P.275,of

29,at the byCalifornia Supreme “persuadedCourt was vari­
policyous considerations to the condemna­view that inverse

tion is an inappropriate inremedyand undesirable in cases
which regulationunconstitutional particular,is Inalleged.”
the court cited “the need for preserving a of freedomdegree
in land-use planning financialfunction, inhibitingand the
force which inheres in the inverse remedy,”condemnation in
reaching its Id.,conclusion. 276, 2d,at 598 P. at But31.



661

guaranteesexpress constitutional notof isapplicabilitythe
of policy judgmentson the basisto determinedmatter bea
judicialorlegislative, executive, branches.26bymade the

rights dependof those on ex-Nor can the vindication the
Memphis,v.doingin so. See Watson 373 U.pense 526,S.

(1963).537-538
CompensationJustI that thebelieve Clause re-Because

Isupra,rule outlinedquires the constitutional would vacate
of California Court ofjudgment Appeal,the the Fourth

proceedingsfurtherand forDistrict, remand not inconsistent
opinion.27thiswith

26 considerations,if I to policyEven were concede a for I am notrole
they justso sure that against requiring paymentwould militate of com­

pensation. planningIndeed, suggestedland-use commentators have that
liabilitythe of police regula­threat financial powerfor unconstitutional

help producetions decisionmakingwould to a more rational basis of that
weighs the againstcosts Dunham,of restrictions their benefits. From
Rural Enclosure to Land,Re-Enclosure of Urban 35 N. Y. U. L. Rev.
1238, (1960). liability1253-1254 might encourage municipali­Such also
ties to err on the police power regulations,constitutional side of toand
develop operatinginternal proceduresrules and overzeaiousto minimize
regulatory attempts. City Independence, 622,Cf. Owen v. 445 U. S.of

(1980).651-652 After all, policeman Constitution,if a must know the
why planner?then not anya event, may empiricalIn one wonder as an

matter whether justthe compensation greatly impedethreat of thewill
planners. id.,efforts of Cf. at 656.

27Because the California theDistrict,Court Fourth followedAppeal,of
instructions of city’s reg­the SupremeCalifornia Court and held that the
ulation, however arbitrary or excessive, “taking,” thenot effect acould

AppealCourt of did not Diego’saddress the course ofissue Sanwhether
conduct in “taking”effected appellant’s property.a of would notIfact

here,reach that issue Appealbut leave onopenit for the Court of remand
initially questionto decide that Superioron its of the Court’sreview
judgment.


