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J.,Rehnquist, deliveredjudgmentannounced Court andthe of the
Powell,Burger, JJ.,opinion, J.,an in which andC. and Stewart

joined. Stewart, J., Blackmun,concurring opinion, post, p.filed a 476.
Brennan,J., opinion concurring post,in judgment, p.filed an the 481.

dissenting opinion, joined,Marshall, JJ.,in whichJ., filed a andWhite
J.,Stevens, dissentingfiled apost, p. opinion; post, p.488. 496.
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and filed athe cause brief forarguedJilkaGregory F.
petitioner.

ofAttorney California,GeneralDeputyKriegler,Sandy B.
him on the briefWithrespondent.forthe causeargued

Robert Phili-­Attorney General, H.Deukmejian,Georgewere
Moore,Attorney General, S. Clarkbosian, AssistantChief

Pounders,General, Dep­and William R.AttorneyAssistant
uty Attorney General.*

Rehnquist judgment ofthe the CourtannouncedJustice
Justice,in which The Chief Jus-and delivered an opinion,

joined.tice Justice PowellStewart, and

inquestion presented case is whether California’sThe this
“statutory of the Ann.rape” law, § 261.5 Penal CodeCal.
(West Supp. 1981), Equalthe Protection ofviolates Clause
the Fourteenth Amendment. Section 261.5 unlawfuldefines

intercourse ofsexual as “an act sexual intercourse accom-
plished with a female wife of the perpetrator,not the where
the female is under age years.”the of 18 The statute thus

men criminallymakes alone liable for the act of sexual
intercourse.

JulyIn 1978, complainta Municipalwas filed in the Court
of Sonoma County, Cal., alleging that thenpetitioner, a
17%-year-old male, had had unlawful sexual withintercourse
a female under agethe of 18, in of 261.5. The§violation
evidence adduced at preliminarya hearing showed that at
approximately midnight on petitionerJune and two3, 1978,

approachedfriends Sharon, female,a and her16%-year-old
sister theyas waited at a stop. Sharon,bus Petitioner and

* Briefs of amici curiae urging Ennis, Jr.,by J.reversal were filed Bruce
for the American Civil al; byUnion et forLiberties and John W. Karr the

LegalWomen’s Defense Fund.
General McCree,Solicitor Attorney Heymann,Assistant General and

Sara Criscitelli filed a brief for the United urgingStates as amicus curiae
affirmance.
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already drinking, awaybeen moved fromwho had the others
being inbegan to kiss. After struck the face forand re-
advances, Sharoninitialbuffing petitioner’s submitted to

Priorpetitioner. trial,with to petitionerintercoursesexual
information on bothto aside the state andsought set federal
asserting unlawfully§that 261.5grounds,constitutional dis-

gender.of Thecriminated on the basis trial court and the
Appeal petitioner’s requestCourt of deniedCalifornia for re-

inpetitioner sought Supremelief and review the Court of
California.

heldSupremeThe Court that “section 261.5 discriminates
mayonlyon of sex because bethe basis females andvictims,

only may 611,males violate the section.” Cal. 608,25 3d
2d 572, subjectedP. 574. The court then601 the classifica-

scrutiny,” stating bytion to “strict justifiedthat it must be
compellinga state interest. found that theIt classification

by“supported not bywas mere social convention but im-the
physiologicalmutable fact it is exclusivelythat the female

pregnant.” Canvassingwho can become Ibid. tragic“the
costs of illegitimate teenage includinghuman pregnancies,”

largethe number of teenage the increased medicalabortions,
risk teenageassociated with .pregnancies, and the social con-

ofsequences teenage childbearing, the court concluded that
the State has a incompelling preventinginterest such preg-
nancies. Because males alone cause“physiologicallycan the
result which the properly avoid,”law seeks to the court fur-
ther held that justifiedthe gender readilyclassification was
as a means of identifying Foroffender and victim. the rea-
sons stated below, judgmentwe affirm of the Californiathe
Supreme Court.1

1The uniformlylower federal and con­courts state courts have almost
statutorycluded rape See, g.,that are e. Rund­laws constitutional.

Oliver,lett v. (CA1607 1979); McKenzie,F. 2d 495 Hall v. 537 F. 2d
(CA4 1976);1232 State, 1249, (Ala.Hall App.v. 365 So. 2d 1252-1253

1978), denied, (Ala. Gray,cert. 365 1221979);So. 2d 1253 v. Ariz.State
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our the Court has someopinions,from hadis evidentAs
approach analysisin anddifficulty upon propertheagreeing

gender-basedto classifications.involving challengesin cases
fromby challengessuch ofrangeThe issues issuesposed

Orr, 268 to thestanding, appro-v. 440 U. (1979),see Orr S.
judicialof review for thepriate standard substantive classi-

Supreme weCourt,fication. Unlike the California have not
gender-based “inherently suspect”held that classifications are

apply scrutiny”and thus not so-called “strictwe do to those
Stanton, 7 (1975).See Stanton v. 421 U. S.classifications.

theheld, however,Our cases have that traditional minimum
rationality on “sharpertest takes a somewhat focus” when

Craigare Seegender-based classifications v.challenged.
Boren, 429 210190, (1976) concurring).n." (Powell, J.,U. S.

Reed,In Reed v. (1971), example,404 U. 71 for the CourtS.
that gender-based upheldstated a classification will be if it

446-477,445, 990, (1979); People Mackey,2d595 P. 991-992 v. 46 Cal.
755,App. 760-761, Rptr.3d 157, 160, denied,120 Cal. 423 951cert. U. S.
People(1975); Salinas, 171, (1976);191 v.v. Colo. 551 2d 703 StateP.

Brothers, (Del. Super. P., 286,1978);384 2d 402 In 318A. re E. A. 2dW.
(DC 1974); 40,State, 303-304,289-290 Barnes v. 260 2d244 S. E.302,Ga.

(1979); 1974);Drake, (Iowa41-42 State v. 2d 492,219 N. W. 495-496
Bell, Rundlett,(La. 1979);State v. 2d 303 A. 2d377 So. State v. 391

(Me. 1978); State, (Miss. 1972);815 In reGreen v. 270 2dSo. 695
G., 786, Meloon,J. D. 498 (Mo.2d 1161973);S. W. State v.792-793
669, Super.H.N. 366 A. 2d 1176 N.(1976); Thompson,State v. 162 J.

302, 457,392 2d (1978); People Whidden,A. 678 N. E.2d 415v. N. Y.51
2d(1980);2d 927 250 E.Wilson, 311-313,State v. S.298,296 N. C.

621, (1979);629-630 v.State, (Nev. 1979);Olson Statev. 2d588 P. 1018
Elmore, Ware, - R.24 App. 651, I.(1976);Ore. 546 1117 v.2d StateP.
-, (Tenn.(1980);418 2d 1 State, 257,A. Roe Crim.v. 584 S. 2d 259W.

1979); (Tex.App. parte Groves, 888,Ex 2d Crim.571 S. 892-893W.
1978); 1977);App. (W.McKenzie,Moore v. Ya.342,2d 342-343236 S. E.

(1975).State, 637,510-511,Flores v. 69 2d 638509,Wis. 2d 230 N. W.
Contra, v.Preisser, (CA8 1980); StatesNavedo v. 630 United2d 636F.
Hicks, (CA9 6021980); Helgemoe,625 F. 216 564 2d2d Meloon F.v.
(CA1 1977) (limited denied, U. S.Oliver,in 436supra),Rundlett cert.v.

(1978).950
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relationship” to legitimatea “fair and statebears substantial
Boren, supra,Craig 197,in at the Court restatedends, while v.

to bear arequirethe test to the classification “substantial
governmental objectives.”“importantrelationship” to

principle legis­decisions is the that aUnderlying these
generalizations on sexmaylature not “make overbroad based

anytoentirely unrelated differences between menwhich are
ability oror which demean the social ofand women status

Hughes,v. 441class.” Parham U. S. 354347,the affected
Stewart, J.).opinion of But because the(1979) (plurality

notdoes “demand aProtection Clause that statuteEqual
“orpersons” require 'thingsto allnecessarily apply equally

to in thoughin fact... be treated law aswhich are different
”they Yeager, 305,v. 384 S. 309were the Rinaldi U.same/

Texas, 141,310 S. 147Tigner (1940),v. U.(1966), quoting
consistently upheld statutes where the genderhasthis Court

invidious, realisticallyis but rather reflectsclassification not
similarly inthat the sexes are not situated certainthe fact

Hughes, supra; ano v. Web­circumstances. Parham v. Calif­
S.ster, Schlesinger 419(1977); Ballard,430 U. S. 313 v. U.

Shevin, (1974).S. As the(1975); v. 416 U. 351498 Kahn
specialforstated, “provideCourt has a thelegislature may

S.problems Weinberger Wiesenfeld,of v. 420 U.women.”
(1975).653636,

thethe fact thatprinciples case,those to thisApplying
sexualof illicitCalifornia criminalized the actLegislature
of itsindicationintercourse with a minor female a sureis

whyPreciselypurposeintent or to conduct.2discourage that
lesslegislature of course somewhatthe desired result isthat
into“[¿Inquiriesclear. This Court long recognizedhas that

matter,”congressional a hazardouspurposesor aremotives
(1968);O’Brien, 367,United States v. 383-384391 S.U.

and theThompson, 217, (1971),Palmer v. S. 224403 U.

2 1850,penalThe statute code inpartwas enacted California’s' firstas of
Stats., 99, in 1970.47, p.1850 Cal. recodified and amended234,ch. and§
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purpose of“primary”or athe “actual” statute issearch for
HeightsArlington Metropolitanv. Hous­likely elusive.to be

Roy­Corp., 252, (1977);S. 265 McGinnis v.ing 429 U.Dev.
forster, (1973). Here, example,276-277263,S. the410 U.

forvoted the forlegislators may have statute aindividual
legislators have con­variety mayof reasons. Some been

teenage pregnancies, aboutpreventingcerned about others
physical injuryfrom or from theprotecting femalesyoung

“chastity,” promotingof and still others about variousloss
religious premaritalmoral towardsand attitudes sex.

State,byjustificationThe for the offered the andstatute
accepted by California,the Court of isSupreme that the leg­
islature sought prevent illegitimate teenageto pregnancies.

finding, course, isThat of entitled to Reit­deference.great
Mulkey,man 369, (1967).v. 387 S.U. 373-374 And although

our establish thatcases the State’s asserted reason for the
mayof a rejected,enactment statute be haveif it “could not

goalbeen a of Wiesenfeld,the legislation,” Weinberger v.
supra, 648,at is16,n. this not such a case.

We are onlynot preventionthat the of illegitimatesatisfied
pregnancy is at least one of statute,the of“purposes” the
but also that the State has a in preventingintereststrong
such pregnancy. At the risk of teenagestating obvious,the
pregnancies, which have dramaticallyincreased over the last
two decades,3 significanthave and economicmedical,social,
consequences for both the State.4child,mother and her and the

3In 1976 approximately one 15-to-19-year-olds pregnant,million became
one-tenth of all agewomen in that group. pregnanciesof theTwo-thirds

illegitimate.were Illegitimacy (births 1,000teenagers perrates for un­
agesmarried 19)females 14 to 14-to-17-year-oldsincreased be­for75%

tween 1961 and 1974 and 18-to-19-year-olds.for Alan Guttmacher33%
Institute, 11 TeenagersMillion 10, (1976); Chilman,13 AdolescentC.
Sexuality In a Changing Society (NIH 80-1426,American 195 Pub. No.
1980).

4The ofrisk highermaternal death teenageris afor under the60%
age of 15 forthan a women in early higherher twenties. risk isThe 13%
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is that approximatelyconcern to the StateparticularOf
end in abortion.5teenage pregnancies And of thosehalf of all

their makes themborn, illegitimacy likelychildren who are
ofwards the State.6to becomecandidates

toneed not be medical doctors discern that youngWe men
similarlynot respectand women are situated withyoung to

ofproblemsthe and the risks sexual Onlyintercourse.
theyand suffermay pregnant, disproportion-women become

ately profound physical, emotional,the and psychological
activity.of sexual The statuteconsequences at issue here

15-to-19-year-olds.for The statistics further teenageshow that most
drop See, g.,mothers out of and face a bleak economicschool future. e.

Teenagers, 23, 25;11 supra, Bardon,Million at Bennett & The Effects of
Program Teenager Children,a School On Mothers and Their 47 Am. J.

Orthopsychiatry (1977); Phipps-Yonas, Teenage671 Pregnancy and
Motherhood, Orthopsychiatry 403, (1980).50 J. 414Am.

5 teenagersThis is disproportionately likelybecause are to seek abortions.
(1978).Center Control, 1976,for Disease Abortion pp.Surveillance 22-24

1978, example, teenagers 54,000In for approximatelyin California had
53,800 Statistics,abortions and births. California Center Healthlive for

Reproductive (Mar.Teenage 1,Health Status of California 23Women
1980).

6 policyThe Legislatureand intent of the California evinced in other
legislation prevention teenage pregnancybuttresses our view that the of

purposeis a of the preamble Pregnancystatute. The to Freedom ofthe
Act,Choice for example, legislature pregnancystates: that“The finds

among persons years age increasingunmarried 21under of anconstitutes
problemsocial in Ann.the State of & Inst. CodeCalifornia.” Cal. Welf.

(West 1980).§16145
Subsequent to below, Legislaturethe considereddecision the California

rejected ratify­proposals neutral, therebyand genderto render 261.5§
ing judgment enoughthe Supremeof isthe California Court-. That

“petitioner’sto by­answer contention that the statute was the 'accidental
­product of waya thinkingtraditional ano v.of about females.’” Calif­

Webster, 313, Goldfarb,430 U. (1977) (quotingS. 320 ano v. 430Calif­
(1977) CertainlyU. 199, (Stevens,S. 223 J., concurring judgment)).in

this decision Legislatureof the thisgoodCalifornia a source as isis as
decidingCourt in percep­what is “current” in theand what is “outmoded”

tion of women.
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at an whenage thosefrom sexual intercourseprotects women
consequences particularly severe.7are

mayto Stateboils down whether aquestionThe thus
teenage preg-of intercourse andproblemthe sexualattack

male fromnancy directly havinga sexual inter-by prohibiting
awith minor female.8 hold that such statute iscourse a We

7 “compelling”Although petitioner concedes that the State has a inter­
teenagepreventing pregnancy, purposein he contends that the “true”est

chastityprotect such,of young261.5 is to the virtue and of As§ .women.
stereotypes.unjustifiablethe statute is because it rests on archaic What

enough questionhave disposewe said above is of that- Theto contention.
questiononlyfor us—and the under the whetherFederal/Constitution —is

legislation Equalthe theviolates Clause theProtection of Fourteenth
Amendment, maysupportersnot whether its it forhave^endorsed reasons

longer generally accepted. preservation chastityno Even if the of female
statute,were one of the motives of the impermissi­and even if that bemotive

ble, petitioner’s argument practicemust fail because is a familiar of“[i]t
constitutional law that this not ancourt will strike down otherwise
constitutional on the allegedstatute basis of legislativean illicit motive.”

O’Brien, 367, Orr,United States v. (1968).391 U. 383 In Orr v.S.
(1979), example, rejected440 U. S. 268 for purposethe Court one asserted

impermissible, purposesas theybut then considered other to ifdetermine
justify the Similarly, Washington Davis,could statute. in 426 U.v. S.

229, (1976),243 distinguishedthe Court Thompson,Palmer 403 U. S.v.
(1971),217 groundson the purposesthat the of the ordinance there were
opennot impeachment byto actuallylegislaturethat the wasevidence

by impermissible Heightsmotivated an purpose. ArlingtonSee v.also
Metropolitan Housing Corp., (1977);Dev. 270,U. n. 21252,429 S.
Mobile Bolden,v. 446 (1980) concurringU. 55,S. 91 in(Stevens, J.,
judgment).

8 do petitionerWe not questionunderstand authorityto a toState’s
make sexual amongintercourse teenagers act,a criminal at least on a
gender-neutral CareyIn Population International,basis. v. 431Services

678,U. S. 694, 17 (1977)n. opinion Brennan, J.),(plurality fourof
Members of the Court assumed purposesfor that athe of that case State
may regulate the sexual minors,behavior of while Members offour other
the emphaticallyCourt more regulation per­stated that such bewould

Id., 702,missible. at 703 (White, J., concurring part concurringin and
result); id.,in 705-707,at J.,(Powell,709 concurring part and con­in

curring in judgment); id., at J., concurring713 (Stevens, partin and



473

objectives pass constitu-to the State’s tosufficiently related
muster.tional

inescap-harmful andvirtually significantall of theBecause
pregnancyof fall onteenageconsequencesably identifiable

authorityitsacts well withinlegislatureayoung female,the
byonly participant who, nature,theto punishwhen electsit

hardlyof his conduct. Itconsequences issuffers few of the
acting to minor femalesprotectlegislaturefor aunreasonable

risk ofpunishment. Moreover, thethem fromto exclude
youngdeterrence toitself constitutes a substantialpregnancy

A crimi-deter males.females. No similar natural sanctions
tosolely roughlyon males thus servesimposednal sanction

the on the sexes.“equalize” deterrents
thepetitioner’sto contention thatacceptare unableWe

in order tounderinclusive andimpermissibly must,statute is
scrutiny, be broadened so to hold the femalepass judicial as

criminally thisarguedliable as the male. It is that stat-as
tonecessary teenage pregnancyis not deter because aute

would begender-neutral where both male and femalestatute,
to well.subject prosecution, equallywould serve that goal

ishowever,The relevant is not whether the statuteinquiry,
precisely mightas it the linebeen,drawn as have but whether

by Legislaturechosen the California constitutionalis within
Shevin, 356,limitations. Kahn v. n. 10.S.,416 U. at

In any event, saywe statutecannot that a gender-neutral
bewould as effective as the statute has chosenCalifornia

persuasively gender-to enact. The State acontends that
neutral statute would frustrate in enforce-its interest effective

likely reportment. Its view tosurelyis that a female is less

concurring judgment); id., J., dissenting).in The(Rehnquist,at 718
long authorityrecognizedCourt has that a State tohas even broader

protect physical, mental,the well-being youth,and moral its than of itsof
See, Danforth,g., 428adults. e. Planned Parenthood Mo. v.Centralof

52, Ginsberg(1976); York, 629,S. 72-74 639-640U. v. New 390 U. S.
(1968); Massachusetts, 158, (1944).Prince v. 321 U. S. 170



474

be subjectherself wouldstatute if she toof theviolations
already fraught prose-In withan areaprosecution.9criminal

Equalhold that thedifficulties, we decline to Protec-cutorial
to solegislaturea enact a statute broadrequirestion Clause

ofincapablebe enforcement.10mayit wellthat

9 gender-neutralthat aPetitioner contends statute would not hinder
prosecutorthe could take into account theprosecutions because relative

generally only prosecuteon males andburdens females and males. But
prosecutor, exercisingconcede Ifto concede this is to all. the in discre­

virtually always prosecutetion, just woman,will the man not theand
why impermissible legislaturedo not see is thewe it for to enact a statute

to the same effect.
10 question substantiallyThe whether a statute is torelated its asserted

goals opaque plausibly argued gender-­is at best an one. It becan that a
produce prosecutionsneutral statute would fewer than the statute at issue

J.,Stewart, concurring, post, 481,here. See at n. 13. Justice Brennan’s
argues, hand,dissent on otherthe that

gender-neutralassuming“even athat statute more difficultwould be to
enforce, [cjommon. . . suggests gender-neutral statutorysense . . . that a
rape potentially activitylaw is greater gender-a ofdeterrent sexual than a

law, simplefor subjectsbased gender-neutralthe reason that a law both
andmen arguablywomen to criminal and has asanctions thus deterrent

many potentialeffect on twice Post,as (emphasisviolators.” at 493-494
deleted).

such differing speculations plausible,Where as theto effect of a statute are
appropriatewe think it to Supremedefer to the decision of the California

Court, “armed was knowledgeas it with the and circum-of the facts
concerning passagestances the impact statute],potentialand andof [the

familiar with the in provisionmilieu which operate.”that Reitmanwould
Mulkey,v. 369,387 ü. S. (1967).378-379
It should be bynoted that upontwo of the three cases relied Justice

Brennan’s readilydissent are distinguishable from the instant Seeone.
post, 490,at (CA8n. 3. In both Navedo Preisser, 1980),v. 630 2d 636F.

Helgemoe,and Meloon (CA1v. 564 1977), denied,F. 2d 602 436 S.cert. U.
(1978),950 the respective governments purposeasserted thethat the of

protectstatute was to young physical injury.women from courtsBoth
rejected justificationthe groundson showingthe that there been nohad

young likelythat females are more physical injurythan males to suffer
from sexual They held,intercourse. contraryfurther decision,our thatto
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similarly reject petitioner’sWe argument that § 261.5 is
impermissibly overbroad because it makes unlawful sexual

prepubescentintercourse with whofemales, byare, definition,
incapable Quiteof becoming pregnant. apart from the fact

justifiedthat the statute could well be on the grounds that
very young particularlyare susceptiblefemales physicalto

frominjury intercourse,sexual see Oliver,Rundlett v. 607
(CA12d 1979),F. 495 it ludicrous to suggestis that the

requiresConstitution Legislaturethe California to limit the
scope rape teenagersof its statute to older and youngexclude
girls.

only petitioner’sThere remains contention that the statute
is unconstitutional it appliedas is to him he,because like

was under 18 at theSharon, time of sexual intercourse.
Petitioner argues that the statute is flawed it pre-because
sumes that as between personstwo under 18, the male is the
culpable aggressor petitioner’sWe find unper-contentions

Contrarysuasive. to his assertions, the statute does onnot rest
assumptionthe generally aggressors.that males are the It is

attempt byinstead an legislature preventa to illegitimate
teenage pregnancy by providing an additional deterrent for

agemen. The of the man is irrelevant menyoung aresince
capable soughtas as older toinflictingmen of harm be.the

prevented.
In recognizethe thatupholding California statute we also

challengedthis is not a case onwhere a is thebeingstatute
grounds againstthat it females.“invidiously discriminates”

pregnancy prevention legislation.“plausible” purposewas not of thea
presented here,Thus neither court reached the statute isthe issue whether

substantially Significantly,prevention teenage pregnancy.related theto of
severely Oliver, 2dbyMeloon has been 607 F. 495limited v.Rundlett

(CA1 1979), upheld statutory rape groundthewhere the court a law on
injures youngphysicallythat the had shown that sexualState intercourse

women dis­Here, course,more than Justice Brennan’smales. of even
dispute young disproportionatelysent does thenot that women suffer

consequences illegitimate pregnancy.deleterious of
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places a burden oncontrary, the statute males which isTo the
But we find toby suggestfemales. thatnot shared nothing

peculiardiscrimination orpastbecause ofmen, disadvantages,
ofspecialof the solicitude the courts. Nor isare in need this

genderthe classification is made “solelya case where for . . .
convenience,” in Frontiero v. Richardson,administrative as

677, (1973) (emphasis411 S. 690 omitted),U. or rests on
Orr,baggage stereotypes”“the of sexual as in Orr v. S.,440 U.
reasonablyat 283. As we have theheld, statute instead re-

the fact the consequencesflects of sexualthat intercourse and
pregnancy heavilyfall more on the female than on the male.

Accordingly the thejudgment of California Supreme
Court is

Affirmed.

Justice concurring.Stewart,

261.5,Section on face,its classifies on the basis of sex. A
male who engages in sexual underageintercourse with an
female who is not his wife statute;violates the a female who
engages in sexual underageintercourse with an male who is
not her husband does not.1 petitionerThe contends that this
state law, punisheswhich only ques-males for the conduct in
tion, violates his equalFourteenth torightAmendment the
protection of the correctly rejectslaw. The Court thattoday
contention.

A

At the outset, statutoryit should be that the dis-noted
crimination, when of Cali-viewed as of wider schemepart the
fornia is notlaw, as clearcut Femalesmight appear.as at first
are not from engagingfreed forliabilitycriminal in California
in sexual activity formaythat Itbe harmful. is unlawful,

orexample, anyfor annoy,of either toperson, sex, molest,
ofyearscontribute to the delinquency anyoneof under 18

1But see n. 5 accompanying text,and infra.
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prohibitedAll fromage.2 persons are committing “any lewd
act,” including consensualor lascivious withintercourse, a

14.3 And members of both maychild under sexes be con-
anyonefor in sexual acts withengagingvicted deviant under

broughtbemay proscription18.4 within theFinally, females
may chargedsince a female beitself, aiding§of 261.5 with

and itsabetting violation.5
partthus but one of a statutorySection 261.5 is broad

problemsall from theprotectsscheme that minors and risks
activity.adolescent sexual To beupon sure, §attendant 261.5

forpunishmentmeasure of males whocreates an additional
ageswithin intercourse females between the ofengage sexual

then is whether the Constitution14 The questionand 17.6
this additionalimposinga fromprohibits legislaturestate

gender-specificon basis.sanction a

B
orstate fed-government,whenis violatedThe Constitution

on thesimilarly peoplesituatedinvidiouslyeral, classifies
they werewith whichcharacteristicsbasis of the immutable

2 1981).(West Supp.§§272,Ann. 647aSee Cal. Penal Code
3 People1981). v.(West Supp. SeeCodeCal. Penal Ann. §288

Dist,).(2d172,Dontanville, Rptr. 180App. 796, 89783,10 Cal. 3d Cal.
(West Supp.(b)(1)(b)(1), 288aPenal Code4 See Cal. Ann. §§286

1981).
5 Haywood,People1970); v.(WestSee Cal. Penal Code Ann. §31

Lewis, 113People v.Dist.);(2dApp. 259,2d 280 2d 180131 Cal. P.
main­Dist.). statistics(1st According to468,2dApp.Cal. 248 P. 2d 461

Sta­of CriminalDepartment Bureauby the of JusticeCaliforniatained
inparticipationfortistics, approximately juveniles arrestedof the14%

females.were1979andby 1975betweenacts made unlawful 261.5§
orpartner,maleculpable as herunderageMoreover, isan female who as
&Welf.delinquent. Cal.may prosecuted juvenileculpable,more be as a

855,3dGladys 1R., Cal.(West 1981); In reSupp.602Inst. Code Ann. §
867-869, 127,464 2d 136-138.P.

6 inter­sexualby 288 fromequally prohibitedand are §Males females
(West288Ann.CodeCompare Penal §Cal.course with minors under 14.
1981).Supp.(West264§§18,1981) Ann.Supp. Penal Codewith Cal.
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• by governmentracial classificationsThus, detrimentalborn.
simple that,for the reasonalways Constitution,violate the
people ofconcerned, differentisso far the Constitutionas
Fullilove v. Klutz­always situated. Seesimilarlyraces are

McLaughlin v.nick, (dissenting448,S. 522 opinion);448 U.
opinion); Brown v.Florida, (concurring198184,379 U. S.

Ed., 483; Plessy Ferguson,v. 163 U. S.Board 347 U. S.of
By detri­537, (dissenting opinion). contrast,552 while

bymental classifications often violategender government
notConstitution, they always so,the do do for reasonthe

that there are between males anddifferences females that
necessarilythe Inrecognizes.Constitution this we dealcase

with the most basic of these femalesdifferences: can become
pregnant the intercourse;result of sexualas males cannot.

recognizedAs Hughes,was in Parham 441 347, 354,v. U. S.
“a State not generalizationsis free to make overbroad based
on sex entirelywhich are anyunrelated to betweendifferences
men and orwomen which abilitydemean the or statussocial
of the affected mayclass.” notGender-based classifications
be uponbased administrative or archaicconvenience, upon
assumptions about proper Craigthe roles of the v.sexes.
Boren, 429 U. S. 190; Richardson, 677;Frontiero v. 411 S.U.

Reed,Reed 404v. U. 71.S. But that inrecognizedwe have
certain narrow circumstances men not simi-and women are

situated;larly in these a gendercircumstances classifica-
tion based on clear differences invid-between the sexes is not
ious, legislativeand a uponclassification realistically based
those differences is not v.See Parhamunconstitutional.
Hughes, supra; 316-317;Webster,v. 313,430 U. S.Califano
Schlesinger v. Ballard, 419 U. Inde-S. cf. San Antonio498;
pendent School v. Rodriguez, 1,Dist. (concur-411 U. S. 59

“ring opinion). [G] invari-ender-based classifications are not
ably invalid. When men similarlyinand women not factare
situated in the byarea covered inlegislation question,the
the Equal Protection v.Clause is not violated.” Caban
Mohammed, 441 U. 380, (dissentingS. 398 opinion).
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Applying principles to thethese classification enacted by
it readily apparentthe Legislature,California is that § 261.5

Equal Clause.not violate the Protectiondoes womenYoung
similarly with respect prob-men are not situated to theand

withlems and risks associated intercourse and pregnancy, and
realistically legitimateis to the pur-the statute related state

pose reducing problemsof those and risks.

C

Supreme catalog theshows, preg­As the California Court’s
problemsfemale confronts more numerousnant unmarried

any by her partner.7more severe faced male Sheand than
of orpregnancyendures medical risks abortion.8alone the

social, educational,the anddisproportionatelyShe suffers
pregnancy.9 Recognizingof this dis­consequencesemotional

7 4,860through 1976, theThe court that from 1971 ofnoted 83.6%
illegitimate, weregirlsborn to under 15 in California were aschildren 51%

that while ac­girlsthose bom to 15 to 17. The court also observedof
teenagerscounting only pregnancies 1976, ac­for of California in21%

ante,legal 470,at 3.counted for abortions. n.of See34.7%
8 youngempirical females isThere is also evidence that sexual abuse of

example,problem young Fora serious than sexual of males.more abuse
sexually minors werefivea review of studies found that of abused88%

129Jaffe, Dynneson, Bensel, Childrenfemale. & ten Abuse ofSexual
involving689, (1975). study,of AnotherAm. J. Diseases of Children 690
reportedemergency 3-year period,hospitala aadmissions to room over

Orrgirls. &10086 of children examined for sexual abuse werethat
Children, 133 Am. J.Prietto, Emergency SexuallyManagement Abusedof

150,Craig, Mont.(1979). 169630 State v.of Diseased Children See also
Inci­156-157, 653;649,545 P. 2d An Estimate of NationwideSarafino,

127, 131Against Children,Offenses 58dence of Sexual Child Welfare
(1979).

9 disadvantagedteenage highMost not school and aremothers do finish
De­economically WelfareMoore, Teenage Childbirth andthereafter. See

suicide(1978). TheFamily Planningpendency, Perspectives10 233-235
teenage girlsteenage greater than that foris seven timesrate for mothers

(Wash. U. Ext.StateNye, School-Age Parenthoodwithout children. F.
aged to 1715667) (1976).8 And of adolescent mothersNo.Bull. 60%
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attempted protecthas toCaliforniaproportion, teenage fe­
by participatingmales from inprohibiting the actmales nec­

essary conception.10for
males are not-similarlyThe fact that and females situated

appliesto the of sexual intercourserespectwith risks with the
itto under 18 as does to oldersame force males males. The

significant forpregnancyrisk of is a deterrent youngunwed
bynot unmarried males, regardlessfemales that is shared of

age. observation confirmsExperiencedtheir the common-
disregardthat adolescent males possibilitysense notion the of

pregnancy far more than do adolescent females.11 to theAnd
may punishextent that 261.5 males for§ intercourse with

justifiablethatprepubescent females, punishment is because
forphysical prepubescentof the substantial risks females that

bynot their counterparts.12are shared male

yearsare on welfare within two to five of birththe of their children.
Teenage Pregnancy, Everybody’s (DHEW (HSA)Problem 3-4 Publication

77-5619).No.
10Despite education,availabilitythe increased contraceptivesof and sex

pregnancythe young increasing.rates for women are See Alan Gutt-­
Institute,macher 11 Teenagers (1976). generallyMillion 12 C. Chil-­See

man, Sexuality Changing Society (NIHAdolescent in a Pub.American
80-1426, 1980).No.

petitionerThe contends that it doesthe statute is overinclusive because
not allow a defense contraceptivesthat wasused, procreationor thatwere
for some other impossible. allege,reason how-petitioner notThe does
ever, that he used a re-contraceptive, not havepregnancyor that could
sulted from assumingthe conduct with charged.which he But even-was

petitioner’sthe standing overbreadth, clear thatto raise the it isclaim of
a statute recognizing ifsuggeststhe defenses difficulthe would encounter

impossible problemsnot proof.of
11See, g.,e. Phipps-Yonas, Motherhood, Am.50Teenage Pregnancy and
Orthopsychiatry Bundlett,J. 403, (1980). 391412 v.StateSee also

815, 495,2d 502819,A. 2d13, (Me.); Oliver,n. 822 F.607Bundlett v.
(CA1).

12See State,Barnes v. Orr &40; generally302,244 seeGa. 260 S. E. 2d
supra;Prietto, supra.Jaffee, Dynneson, Chilman,Bensel, supra;& ten
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D

The petitioner argues that the California Legislature could
so thatdifferently, purposehave drafted the statute its would

accomplished precisely.be more “But the issue, of iscourse,
not beenwhether the statute could have more wisely,drafted

bybut whether the lines the [legislaturechosen . . are.
Shevin,within constitutional limitations.” Kahn v. 416 S.U.

mayThat other351, 356, 10. States have to at-n. decided
tack the withproblems broadly, gender-neutralsanie more

every constitutionallynot mean thatstatutes, does State is
compelled to do so.13

E

thatEqualIn Protection Clause does not meanshort, the
must bebetween men and womenphysiologicalthe differences

permittedmust bedisregarded. those differences neverWhile
a for no such dis-to become invidiouspretext discrimination,

surelyby this case. The Constitutionpresentedcrimination is
differ-not State to that demonstrablepretenddoes arequire

reallyand women do not exist.ences between men

Blackmun, judgment.in theconcurringJustice

theplurality recognizesIt is that the thatgratifying “[a]t
in-have.stating obvious, teenage pregnanciesrisk of the . .

sig-and “havedramaticallycreased over the last two decades”
for bothconsequencesandsocial, medical,nificant economic

13 necessarily leadgender-neutral would notThe fact is that a statute
teen­withproblemsfit reducingto a closer aim of the associatedwith the

femaleaequally prosecution,toage pregnancy. partiesIf liableboth were
self-­complaint would belikely verycomplain;be far to thewould less

statuteincriminating. gender-neutralAccordingly, that apossibleit is
prosecutionsresult in the one before us.would fewer than

it be-whatany toevent, legislatureIn address itselfa state is free to
Equalproblem.aspectbe “[T]helieves to the most serious of a broader

at-betweenrequire must chooseProtection Clause does not that a State
at all.”problemevery attackingtacking problem theaspect of a or not

v.WilliamsonDandridge Williams, 471, 486-487; seev. also397 U. S.
Co.,Optical 483.Lee 348 S.U.
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Ante, (foot­State.” at 470child, and theherthe mother and
when Ihave been times have won­Thereomitted).notes

perception, par­of thiscapablewasCourtthedered whether
with different but notstruggled theticularly haswhen it

See,issues. forattend ex­that abortionproblemsunrelated
opinions) in v.(and dissentingthe Bealopinionstheample,

Roe, ;(1977)v. 432 464Maher U. S.Doe, (1977);432 U. 438S.
McRae,432 519 Harris v. 448Doe, (1977);v. S.Poelker U.

Zbaraz, (1980)­v. 448 S.(1980); ;297 Williams 358U. S. U.
Matheson, ante, p.L. v.today’s opinion in H. 389.and

that the two uses of the criminalmightSome conclude
inflatly to forbid intercourse order to fore-sanction —here

teenage prohibitand in Matheson to apregnancies,stall
physician’s except uponprocedureabortion notice to the
parents pregnant vastly proscrip-of the minor —are different
tions. problemsBut the basic privacysocial and are much
the same. Both Utah’s statute in Matheson and California’s

instatute case legislativelythis are created totools intended
achieve similar ends and addressed to the same con-societal
cerns: the control and ofdirection young people’s sexual ac-
tivities. The plurality opinion impliedly concedes as much
when it notes that “approximately of teenage preg-half all
nancies end in abortion,” and that “those whochildren are
born” “likelyare candidates to State,”become wards of the
Ante, at 471, n.and 6.

I, however, cannot vote to strike down the California stat-
utory rape law, for I think it is a sufficiently andreasoned
constitutional effort to control problemthe inception.at its
For me, there is an important difference between this state
action and a State’s adamant rigidand refusal orface,to even
to recognize, the “significant . . consequences” the. —to
woman —of a forced or unwanted I have foundconception.
it constitutional,difficult to rule for toexample, state efforts
block, at that later point, a attempt towoman’s deal with
the enormity of the problem her, Ijust as haveconfronting
rejected state efforts preventto women from rationally tak-
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arising. g.,ing prevent See,to from e.steps problemthat
International, 431Population 678Carey v. U.Services S.

Connecticut, 381 S.(1977). also U. 479See Griswold v.
althoughI a(1966). contrast, persuaded that,In am minor

in intimate affairsprivacyhas connectedrightssubstantial
teenagepreventtoprocreation, preg-with California’s efforts

differently effortsnancy to be from toare viewed Utah’s in-
dealing pregnancyhibit from with oncea woman it has

inevitability.become an
Boren, opinionCraig (1976),v. 429 190 an which,S. wasU.

Ilarge id., opinionin 214. The inpart, joined, pluralityat the
ante,present points at respec-case the Court’sout, 468-469,

Reed,phrasingstive of the test in Reed v.applicable 404 U. S.
Boren,76 I(1971), Craig S.,and in v. 429 U. at 197.71,

Supremevote to Court ofjudgmentaffirm the of the Cali-
upholdfornia to gender-basedand the classificationState’s

on exemplified by bythat test and as those two cases and,
Schlesinger Ballard,v. (1975); Weinberger419 U. S. 498 v.
Wiesenfeld, Shevin,420 U. 636 and 416(1975);S. Kahn v.

(1974).S. 351U.
I note, also, that Penal§ 261.5 of the Code isCalifornia

just one of several California to protectstatutes intended
juvenile.the Justice Stewart, concurring opinion,in his

appropriately partobserves a§that 261.5 one ofis “but
statutorybroad protects minors thescheme that all from

problems and risks upon activ-attendant adolescent sexual
Ante,ity.” at 477.

think, too,I onlythat fair, partic­it is to thisrespectwith
petitioner,ular point Sharon,to appearsout partner,that his

not to beenhave an in at least theunwilling participant
stagesinitial of the ofnighttook theplaceintimacies that

June 3, 1978.* nonacquaintanceand Sharon’sPetitioner’s

the preliminary hearing* Sharon at testified as follows:
[by Deputy 4th,the Attorney]. approxi-at“Q District On June the

mately midnight' midnight youof the in Park?June were Rohnert3rd,—
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incident;other the theireach before theirwith drinking;
of group;from the others the their inwithdrawal foreplay,

toand seemswillingly participatedshe have encour-which

Sharon],[by“A Yes.
County?“Q. that inIs Sonoma

“A. Yes.
“Q. nightanything happen youto that inDid unusual Rohnert Park?
“A. Yes.
"Q. night?you briefly happened youwhat thatdescribe DidWould

nightthe defendant that in Rohnert Park?see
“A. Yes.
“Q. you him?did first meetWhere

stop.“A. At a bus
“Q. anyone you?Was with

My“A. sister.
“Q. anyoneWas with the defendant?
“A. Yes.
“Q. many people with the defendant?How were
“A. Two.
“Q. youNow, happened?defendant,after met the what
“A. We walked down to the railroad tracks.
“Q. happenedWhat at the railroad tracks?

drinkingwere the this“A. We at railroad tracks and we walked over to
back, too,kissing kissinghe started stuff,bush and me and I was himand

Then, tellingI stop—at first. him towas
“Q. Yes.

‘Okay,telling stop. said,“A. —and I was him to slow down and He
okay.’ thenjust kept doing just kept doingBut then he it andHeit.
my myguysand two sistersister other came over to we were andwhere

getme to upsaid—told and come then I didn’t—home. And
“Q. Yes.

mythen“A. —and sister and—
“Q. right.All

—David, walking homeboys there,“A. one startedof the that were
stayedand we there thenand later—

“Q. right.All
youleft Michael,“A. —Bruce know.

being"The Court: Michael the defendant?
kissing eachlaying"The Witness: Yeah. was and we wereWe there

sopark;then he to theother, and asked me if I wanted him overto walk
heto thenparkover the and we a bench andwe walked sat down on
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ages (aand the closeness of their difference ofaged; only one
thatyear days)and 18 are factors should make this case an

all, especiallyat andprosecute pros-unattractive one to to

kissing again layingstarted me and we were on the bench. And he told
my pantsme to take off.

said, trying get up‘No,’“I and I was to and he hit me back down on
myself, ‘Forgetjust it,’then I Ithe bench and said to and let him do what

my pants telling putto do and he took off and hehe wanted was me to
my legs him and stuff—around

“Q. youDid the defendant?have sexual intercourse with
“A. Yeah.
“Q. yourput penis vagina?He did his into

'“A. Yes.
“Q. you?You said that he hit
“A. Yeah.
“Q. you?How did he hit

slugged“A. He me in the face.
“Q. slug you?what did heWith

His fist.“A.
“Q. in the face?Where abouts

myOn chin.“A.
anyyou any kind of an“Q. that, did have bruises orAs a result of

injury?
“A. Yeah.
“Q. happened?What

bruises.I had“A.
you thanhit moreyou one time or did heDid he hit“The Court:

once?
times.or threeHe hit me about two“The Witness:

askdefendanttheevening, did“Q. Now, during of thatthe course
you your age?

Yeah.“A.
“Q. you him?And what did tell
“A. Sixteen.
“Q. you you sixteen?tell him wereDid
“A. Yes.

that correct?drinking, is“Q. you you beenNow, said had
“A. Yes.

drinking?theofyour a resultyou condition as“Q. describeWould
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as afelony,as a rather than misdemeanor chargeableecute
prosecutehas chosen261.5. But the State to§under in that

App.a“A. I was little drunk.” 20-23.

CROSS-EXAMINATION
“Q. awayyou go Mr. fromDid off with M. the others?
“A. Yeah.
“Q. Why youdid do that?

guess I to.“A. I don’t I wantedknow.
“Q. you any yougoneed to to the bathroom whenDid have were there.
“A. Yes.
“Q. you do?And what did

myand walked down the railroad tracks to“A. Me sister some bushes
and to thewent bathroom.

“Q. M.,Now, you it, bushes,as understand intoand Mr. I went off the
is correct?that

“A. Yes.
“Q. you youOkay. And what did do when and Mr. M. were there

in the bushes?
kissing hugging.and“A. wereWe

“Q. you sitting up?Were
layingwere down.“A. We

“Q. lyingYou were down. This was in the bushes?
“A. Yes.
“Q. away you?thefar from rest of them wereHow

right justThey just next to the railroad tracks.“A. were bushes We
bushes; verynotoff into the far.walked

were,you“Q. your boys to wherecameSo sister and the other two over
you Michael were, right?and is that

“A. Yeah.
they say you“Q. you,did to remember?ifWhat

Sharon, let’son,My say said,anything. 'Come“A. sister didn’t She
go home.’

“Q. you goasked to home her?She with
nod.)(Affirmative“A.

you“Q. goDid home with her?
“A. No.
“Q. stay Mr. M.?You wanted to with

I don’t“A. know.
you?"Q.'Was hitthis after hebefore or
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reluctantlyIfacts,themanner, and conclude, fitmay the
crime.

“A. Before.

“Q. stayedhappened in five that BruceWhat the minutes there with
you and Michael?

I“A. don’t remember.
“Q. You don’t remember at all?

(Negative shake.)“A. head
“Q. youDid that time to kisshave occasion at Bruce?
“A. Yeah.
“Q. kissingYou did? You were Bruce at that time?

(Affirmative nod.)“A.
“Q. kissing you?Was Bruce

Yes.“A.
“Q. you upstandingAnd were at time?this

sittingNo,“A. we were down.

“Q. youOkay. point youSo at in time had left M. andthis Mr.
hugging Bruce, right?kissingwere and thatwith is

“A. Yeah.
“Q. you sitting up.And were
"A. Yes.
“Q. your thereWas sister still then?

Yeah,“A. No. she at first.was
“Q. doing?What was she

standing up“A. She was with Michael and David.
“Q. doing David?anythingYes. she Michael andWas with

No, I“A. don’t think so.
“Q. you initiateyouidea kiss? DidWhose was it for and Bruce to

that?
Yes.“A.

“Q. happened after BruceWhat left?
park.go“A. askedMichael me if I wanted to walk to the

“Q. you say?And didwhat
said,I“A. ‘Yés.’

“Q. And then happened?what
park.“A. We walked to the

“Q. long you get park?to theHow did it take to
“A. About ten or minutes.fifteen



andwhom Justices White Mar-Brennan, withJustice
dissenting.join,shall

I

splintered on ato find the Court so casedisturbingIt is
issue: Whether the ad-straightforwardapresents suchthat

in Cal. Ann.mittedly classification Penal Codegender-based
1981) sufficientSupp. relationshipbears a to(West§261.5

preventing teenage pregnanciesofgoalState’s assertedthe
scrutinyconstitutionalthe “mid-level” mandatedto survive

Boren, Applying190 theCraig (1976).1v. 429 U. S. ana-by
by ourprovided precedents, I am convincedlytical framework

of theonly properone resolution this issue: clas-that there is
Imust be declared unconstitutional. fear that thesification

and Blackmunopinion and Stewart reachplurality Justices
by onopposite placing emphasisthe result too much the de-

sirability achieving statutory goal pre-of State’sthe asserted —
teenage emphasisnot onpregnancy enoughvention of —and

questionthe of thefundamental whether sex-based discrim-

“Q. youAnd did walk there?
Yes.“A.

“Q. Did Mr. M. ever mention his name?
Id.,“A. Yes.” at 27-32.

1 partiesSupremeThe acknowledged,California theCourt and indeed
dispute, (West 1981)do not Supp.that Cal. Penal Code dis­Ann. 261.5§

Ante, petitioner male,criminates on the basis isof sex. at Because467.
felonyhe faces hischarges possible prisoncriminal and a term while female

partici­partner prosecution. genderremains immune of thefrom The
pants, not relative responsibility,their of them is sub­determines which
ject to criminal sanctions under §261.5.

Supreme People Hernandez,theAs 61California Court in v.stated
529, 531, omitted):Cal. 2d (footnote393 673, (1964)P. 2d 674
in girl’s comprehensioncircumstances contradicts“[E]ven where a actual
presumptionthe law’s and naive toa minor is too innocent[that female

implicationsunderstand the act], is deemedand nature her the maleof
criminally responsible act, youngfor naive andalthoughthe himself and
responding to mayadvances which tohave been made him.”
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in is to theination the California statute relatedsubstantially
goal.2ofachievement that

II

uncertainty to the framework forproperAfter some as
equal protection challenges containingto statutesanalyzing

ante, 468,see at thisgender-based classifications, Court settled
containingtheupon proposition gender-basedthat a statute a

challengecannot withstandclassification constitutional unless

2 upholding fairlyopinions ap-None the three theof California statute
equal analysis carefullyplies protection developedthe this Court has so

Boren,Craig (1976). plurality opinion, forsince v. 429 U. S. 190 The ex-
onlyample, focusing on the and uncontested females canobvious fact that

genderstatutory discrimination,pregnant, suggests ratherbecome that the
being invidious, actually equality onlySincethan ensures of treatment.

subject pregnancy, plurality opinionthefemales are to risk of concludesa
solely roughlyimposed tothat criminal sanction on males . . . serves“[a]

'Ante,‘equalize’ Stewartthe sexes.” 473. Justicedeterrents on the at
adopts approach. preg-becomeRecognizinga similar that “females can

cannot,” Stewartintercourse;as of males Justicenant the result sexual
similarly“[y]oung situated withconcludes that and men are notwomen

pregnancy,”respect problems andto the risks with intercourseand associated
purposelegitimate staterealisticallytherefore toand 261.5 “is related the§

Ante, 478,added). atreducing problems (emphasisof those and risks”
placedconceding be on aBlackmun,479. Justice some limits mustthat

people’spower youngregulateState’s to “the control and ofdirection
Heactivities,” Ante, at 482.sexual also finds the statute constitutional.

preg-context,distinguishes powerthe where theState’s in the abortion
context, wherenancy already power presenthas inoccurred, from its the

explana-“problem inception.” concludes,at withoutthe its He then[is]
sufficiently reasonedtion, statutory rapethat “the California law is a...

Ibid.inception.”problemand constitutional itseffort to control the at
They overlookfailing.approachesAll three of these have a common

gendertheproving thatthe fact that the State burdenhas not met its of
ofsubstantially achievementdiscrimination in is related to the§261.5

recognizeMy not tostatutory goal.asserted seemthe State’s Brethren
statutoryproving gender-neutralthat California has the burden of that a

activitydeterring sexualrape lesslaw would be effective than in§261.5
issue inthey analyzeleading teenage thepregnancy.to Because fail to

terms, they unsupportableI result.these believe reach an
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substantially torelated the achievementisthe classification
objective. Kirchberg Feen­v.important governmentalof an

Co.,Druggists Mutual 446Wengler v. Ins.stra, ante, 459;at
Westcott, 76,v. 443 U. S. 85ano(1980);150U. S. 142, Calif­

Mohammed, (1979);441 U. S. 388v. 380,Caban(1979);
Goldfarb,ano v.(1979);279Orr, 268,S.440 U.Orr v. Calif­

Webster,v.(1977); 430210-211199,S.430 U. Califano
Boren,Craig supra,v. at 197.(1977);313, 316-317U. S.

the classification discriminatesapplies whetheranalysisThis
Mohammed,Caban v.against females.males oragainst

Boren,Orr, supra, Craig278-279;at v.Orr v.supra, 394;at
governmenton the proveburden is to204. Thesupra, at

objectiveof its asserted and the sub­importanceboth the
thatbetween the classification and ob­relationshipstantial

Kirchberg Feenstra, 461; Wenglerv. atjective. ante,See
Co.,Druggists 151-152;Mutual Ins. at Caban v.supra,v.

Boren,Mohammed, supra, 393; Craigat v. 204.supra, at
And the cannot meet that burden without thatshowingState

begender-neutrala statute would a less effective means of
Co.,Druggistsachieving goal.that v. Mutual Ins.Wengler

Orr,supra, at Orr v.151-152; supra, 281,at 283.3
The of “importantState California that thevigorously asserts

governmental objective” by pre­to be served 261.5 the§ is
teenagevention of pregnancy. claims itsIt that statute
goal by deterring activity byfurthers this sexual males—the

personsclass of responsible causingit considers more for those
pregnancies.4 But assuming prevention teenageeven ofthat

3 statutory rapeGender-based laws were struck down in Navedo v.
Preisser, (CA8 1980), Hicks,630 2d 216F. 636 v. 625 F. 2dUnited States
(CA9 1980), and Meloon Helgemoe, (CA1 1977),v. 564 F. 2d 602 cert.
denied, 436 (1978),U. S. 950 precisely government failed tobecause the

proof.meet this burden of
4 display SupremeIn a remarkable of sexual the Californiastereotyping,

Court stated:

Legislature“The poweris well within sanctionsimposingits in criminal
against males, alone, maythey only physio-personsbecause are the who
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pregnancy an important objectiveis governmental and that
objectiveit in fact infra,is an of see261.5,§ at 494-496, Cali­

fornia still burdenhas the of proving that there are fewer
teenage pregnancies gender-basedunder its statutory rape
law than there would be if the law were gender neutral.
To burden,meet the State must show thatthis because its
statutory rape law punishes only andmales, not females, it
more effectively deters minor fromfemales having sexual
intercourse.5

pluralityThe assumes that a gender-neutral statute would
be less in deterring§effective than 261.5 sexual activity be-

gender-neutralcause a significantstatute would create en-
forcement problems. pluralityThe acceptsthus the State’s
assertion that

surely likely“a female is to reportless violations of the
if subject prose-statute she herself be towould criminal

logically properlycause the result which the law seeks to avoid.” 25 Cal.
608, 612, (1979)3d 572, (emphasis original).601 2dP. 575 in

5 questioned powerPetitioner tohas not the State’s constitutional
activity.byobjective criminalizingachieve its asserted sexualconsensual

However, privacyI note that foreclose such aour cases would not
challenge.

teenage pregnancyattemptingThe State is incidence ofto reduce the
by sexualimposing engage in consensualcriminal sanctions on those who
activity however, thatstressed,with minor females. haveWe

individual,theright right ofprivacy anything,the of it is themeans“[i]f
intrusion intogovernmentalsingle,married or beto free from unwarranted

towhetherfundamentally the decisionaffecting personmatters so asa
(1972)438, 453beget Baird,bear or a child.” Eisenstadt 405 U. S.v.

(footnote omitted).
affectingtoo, with decisionsMinors, enjoy right privacya of in connection

678,International, 431 U. S.Carey Populationprocreation. v. Services
contrary,theplurality to(1977). Thus, suggestion thedespite693 the of

rely preg­amay on472-473, 8, aante, at n. it is not settled that State
amongintercoursejustification sexualnancy-prevention to make consensual

minors a criminal act.
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fraught prosecutorialwithalreadyIncution. an area
Equalto hold that the Protectiondifficulties, declinewe

to enact a statute solegislature broadrequiresClause a
Ante,incapable of enforcement.”mayit well bethat

omitted).(footnotesat 473-474

gender-basedthat itsHowever, a State’s bare assertion stat-
substantiallyutory important gov-anclassification furthers

enough to meet its burden of proofernmental interest notis
under v. the State mustCraig Rather, produceBoren. evi-

courtpersuadedence that will the that its assertion is true.
Boren,Craig S.,See v. 429 U. at 200-204.

The producedState not such evidence inhas this case.
Moreover, atthere are least two serious flaws in the State’s
assertion problemsthat law enforcement by gender-created a
neutral statutory rape law would make such a statute less
effective gender-basedthan a statute in deterring sexual
activity.

theFirst, experience of other jurisdictions, and California
itself, belies plurality’sthe gender-neutralconclusion that a
statutory rape “maylaw well incapablebe of enforcement.”
There are now at least 37 that gender-States have enacted
neutral statutory rape laws. Although most of these laws
protect personsyoung (of sex)either from exploi-the sexual
tation of older individuals, the oflaws Arizona, Florida, and

permitIllinois prosecution of both minor females and minor
males for inengaging mutual sexual conduct.6 California
has introduced no evidence that those States have been handi-

6See-Ariz. Rev. Stat. Ann. (1978);13-1405 (1979)­;§ Fla. Stat. 794.05§
Ill. Stat.,Rev. 38,ch. (1979).11—5¶ In addition, eight per­other States

partiesmit both prosecutedto be when one participantsof the to a con­
sensual act of sexual intercourse is ageunder the of 16. See Kan. Stat.
Ann. (1974);§21-3503 Ann.,Mass. 265, (WestGen. Supp.Laws ch. §23
1981); Mich. Comp. Laws (1970);§750.13 Mont. Code Ann. §§45-5-501
to (1979);45-5-503 N. H. Rev. Stat. (Supp. 1979);632-A:3§ Tenn.
Code Ann. (4)39-3705 (Supp.§ 1979); Utah Code Ann. 76-5-401§
(Supp. 1979); Vt. Ann.,Stat. 13,Tit. (3) (Supp. 1980).§3252



493

bycapped the problems pluralityenforcement the finds so
persuasive.7 if providethose States evi-Surely, could such
dence, we might expect would have intro-that California
duced it.

yearsIn addition, the in hasLegislatureCalifornia recent
revised gender-other sections of the Penal to make themCode
neutral. For example, (b)(1)Cal. Penal Code Ann. §§286

(b)(1) (West sodomyand 288a Supp. 1981), andprohibiting
copulation “personoral with a is ofyears age,”who under 18

subjectedcould cause two minor to crim-homosexuals be to
mutuallyinal for engagingsanctions in consensual conduct.

whyexplainnoAgain, the State has introduced evidence to
gender-neutral diffi-statutory rape anya law would be more

cult to enforce than those statutes.
inThe second flaw the State’s assertion is even as-that

suming that a statute would be more difficultgender-neutral
enforce,to the State has still not shown that those enforcement

problems would make such a less effective than astatute
gender-based deterring engag-in minorstatute females from

ining sense, however, suggestssexual intercourse.8 Common

7 logical governing forci­is a reason for this. In contrast to lawsThere
statutory activity.rape, rape applyble Forcelaws to consensual sexual

an actis not an element of the a tocrime. Since woman who consents
unlikely police—report partnerof sexual intercourse is to to theher

subject wouldwhether or not she is to criminal sanctions —enforcement
Seegendernot be undermined if the be neutral.statute were to made

8,n. infra.
8 activity.is,As of sexualit 261.5 seems to be an ineffective deterrent§

Carey Population (substantialInternational, supra,v.Cf. Services at 695
substantiallylimiting contraceptivesreason to doubt that willaccess to

early bydiscourage behavior). theAccording providedsexual to statistics
State, average only juvenilean males wereof 61 males and adult352

statutory year Brief forrapearrested for each 1978.between 1975 and
During years approximately oneRespondent 19. each there wereof those

Finance,girls Dept. ofagesmillion Californian between the of 13-17. Cal.
Projections Counties, 1975-2020, Age/SexPopulation withfor California

(1977). this case2000, Although the record inDetail to Series E-150
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potentiallylaw isstatutory rape agender-neutralthat a
gender-based law,aactivity thangreater of sexualdeterrent

subjectslaw bothgender-neutralthat asimplefor the reason
arguablyand thus hascriminalmen and women to sanctions

many potential violators. Evena on twice asdeterrent effect
under the gender-neutralif persons prosecutedfewer were
still be true that twiceit would aslaw, suggests,as the State

subject to arrest. The State’s failuremany persons would be
law would be aprove gender-neutralto that a less effective

likegender-based law,deterrent than a the State’s failure to
prove law would be difficultgender-neutral enforce,that a to
should Court to §have led this invalidate 261.5.

Ill

veryUntil no court orrecently, California commentator
suggested purposehad that the of statutory rapeCalifornia’s

protectlaw was to women fromyoung pregnancy.the risk of
Indeed, the developmenthistorical of § 261.5 demonstrates

initiallythat the law was enacted on premisethe that young
inwomen, men,contrast to young were to legallybe deemed

incapable of consenting to an ofact sexual intercourse.9 Be-

does not indicate the incidence of sexual involving girlsintercourse those
during period,that the DepartmentCalifornia State of Health estimates
that 50,000there were almost pregnancies among 13-to-17-year-old girls
during Dept.1976. Cal. Health,of Birth and Records,Abortion and
Physician Survey of Office (1976).Abortions speculateI think it is fair to
from this evidence comparisonthat a of the statutorynumber of arrests for
rape in California with the number of acts of sexual involvingintercourse
minor females in that likelyState would demonstrate to a male contem­
plating activitysexual with a minor female that his beingchances of
arrested reassuringlyare seriouslylow. I question, therefore, whether

261.5 as enforced has a§ substantial Craig Boren,deterrent effect. See v.
S.,429 U. at 214 (Stevens, J., concurring).

9 statutoryCalifornia’s rape law originshad its in the Statutes of
duringWestminster enacted reignthe of Edward I at the close of the

century (3 1,13th Edw. (1275);ch. 13 1,13 (1285)).Edw. ch. 34 The
age of consent at that time was 12 years, yearsreduced (18to 10 in 1576
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particularlycause their consideredchastity precious,was
inuniquelythose to be need of theyoung women were felt

youngIn men were toprotection.10 contrast,State’s assumed

1, 7, 4). part broughtEliz. thech. This statute was of common law to§
Thus, penalthe United States. when the first California statute was

enacted, (1850 234)provision Stats., 99, 47, p.it contained a Cal. ch. that§
proscribed age 1889,ofsexual intercourse with females under the 10. In

age (1889the 14California statute was amended to make the of consent
Stats., 191, 1, 223). 1897,p. ageCal. ch. In the was advanced to 16§

(1897 201).Stats., 139, 1, p. In 18,Cal. ch. 1913 it was fixed at where§
(1913 122, 1, 212).Stats., p.it now remains Cal. ch. §

generally puberty by age 10,Because females reachedhave not the of
designed prevent pregnancyit is a statute toinconceivable that would be

age.of intercourse with females underdirected at acts sexual that
only history available,legislative the to the PenalThe draftsmen’s notes

1872, supports purpose statutoryCode of the view that the of California’s
rape protect young givelaw was to who were too to consent. Thethose

“[statutory provisionexplained rape]draftsmen that the embodies the
existing law; girl years age iswell settled rule of the that a under ten of

incapable giving any reduceof consent to an act of intercourse which can
followinggrade rape.” 1,it the note,below of Code subd.Commissioners’

(1st 1872).261, p.Cal. Penal Code Ill mention what-ed. There was no§
Statutorypregnancy prevention. Note,ever of See Forcible andalso

Rape: Exploration Operation ObjectivesAn the Consentof the and of
Standard, 55, (1952).62 Yale L. J. 74-76

10Past de­decisions of the California courts that the law wasconfirm
protectsigned youngto the females their own uninformedState’s from

214-215,decisionmaking. People Verdegreen, 211, 39 P.In v. 106 Cal.
607, (1895), example, Supreme608-609 for Court stated:the California

purpose statutory rape protection of“The obvious of is the[the law]
society by protecting unsophisti­youngfrom violation of andthe virtue

girls. approach tamperingIt is the insidious withcated ... and vile
persons primarily young girls,their andthat undermines the virtue of

eventually destroys it; prin­prevention this, theand the as much asof
cipal act, undoubtedly legislature.”must have been the intent of the

recently 1964, PeopleSupreme v. Her­As as the California decidedCourt
nandez, 2d, 531, 2d, 674,61 Cal. 393 P. theat at in which it stated that
under-age female

implicationspresumed“is and naive andtoo innocent to understand the
capacityof her concern or thereofnature act. . . . The law’s with her lack
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thethemselves; lawfordecisionsmakingcapable of suchbe
special protection.anythemofferdid nottherefore

in California’sgender classificationthebecauseperhapsIt is
to out­further theseinitially designedrape wasstatutory law

incidenceto reduce thethanratherstereotypes,moded sexual
has been unable tothe Statethatteenage pregnancies,of

therelationship beween classifica­demonstrate a substantial
Goldfarb,v.Cf. anogoal.newlyits assertedtion and Calif­

inconcurring judgment). But(Stevens, J.,S.,430 U. at 223
thathas Cal. Penalreason, the State not shownthewhatever

gender-neutralthan a lawany more effective261.5§Code is
engagingfrom indeterring minor females sexualwould be in

provingnot met its burden ofIt has thereforeintercourse.
substantiallyis related to thestatutorythat the classification

goal.achievement of its asserted
I that 261.5 the Equal§would hold violates Protection

IAmendment,the and reverseClause of Fourteenth would
Supremeof thejudgmentthe California Court.

Justice Stevens, dissenting.

Local custom statutoryand belief—rather than laws of
ancestrybutvenerable doubtful determine the volume—will

activity among teenagers.1 empiri-of sexual unmarried The

explained by popular conceptionto so understand is partin a of the
social, personal bymoral and preservedvalues are the abstinencewhich

indulgence part youngfrom sexual on the Anof a woman. unwise dis-
position herof sexual favor is deemed to do harm to herself and theboth

by community’s patternssocial mores which the are established.conduct
statutory rapeHence the law of intervenes in an to such aeffort avoid

disposition.”
only deciding SupremeIt inwas Michael that California CourtM. the

decided, for the time 130-year history statute, preg-first in the of the that
nancy prevention had purposesbecome one theof of the statute.

1 many engage“Common sense young peopleindicates that inwill
activity regardless does;sexual of Legislaturewhat the andNew York

further, that the incidence of premarital pregnancyvenereal anddisease
by availability unavailability Althoughaffected the or contraceptives.is of
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cal evidence by pluralitycited the futilitydemonstrates the of
the notion that statutorya prohibition significantlywill affect
the volume activity provideof that meaningfulor a solution
to problemsthe bycreated it.2 as matter ofNevertheless, a
constitutional my Brennan,power, ante,unlike Brother see
at n. I491, 5, would have no doubt validityabout the of a
state law prohibiting teenagersall engagingunmarried from
in sexual intercourse. reducingThe societal ininterests the
incidence of teenagevenereal disease and pregnancy are suffi-

myincient, judgment, justifyto prohibitiona of conduct that
increases the risk of those harms.3

My conclusion that nondiscriminatory prohibitiona would
be constitutional does help questionnot me answer the

prohibitionwhether a applicable jointto halfonly par-of the
inticipants the Itrisk-creating conduct is valid. cannotalso

be true that validity justifi-the of total an adequatea ban is
cation for a selective prohibition; the constitutionalotherwise,
objection to Thediscriminatory meaningless.rules would be
question in this case is the maleswhether difference between

en-justifiesand females basedstatutorythis discrimination
tirely on sex.4

persons theoreticallyyoung may by totalpracticingavoid those harms
abstention, inevitably many Population In-Carey Serviceswill v.not.”
ternational, 678,431 and(Stevens, J., concurring partU. 714 in inS.
judgment).

2 teenagers 470, 3,If million pregnant 1976, ante,a became at n.in see
bethere must countless The statisticsviolations of the California statute.

observes,by indicate, correctly thatcited Justice Brennan also as he
activity.”the be an Seestatute “seems to ineffective deterrent of sexual

ante, 493-494,at n. 8.
3 Carey Population (Stevens,International, supra,See v. Services at 713

J., concurring partin and judgment).in
4 analysisEqual protection is often said “levels ofto involve different

scrutiny.” may say sustainingIt be more accurate to the burdenthat of
equal protection challengean is much others.heavier in cases than insome

classifications, subjectedwhich scrutiny,” pre­areRacial areto “strict
anysumptively seldom, ever,invalid because there legitimateif reasonis

treating differently hand,citizensfor because of On othertheir race. the
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immediately acknowledgenotdidCourtThe fact that the
dif-primarilywhatispregnantto becomecapacitythethat

impeach thenotthe male5 doesfemale fromferentiates the
I think thenewly found wisdom.validity plurality’sof the

theassumptionthe thatmakingcorrect inplurality quiteis
greater riskto creates aprohibitjoint this law seeksact that

pluralityBut thefor the male.of for the female thanharm
the risk of confrontedpregnancysurely cannot believe that
than the risk of venereal diseaseby any morethe female —

provided anby as well as females —hasmalesconfronted
voluntary theparticipationfemale intoeffective deterrent

the toplurality’sYet decision seemsconduct.risk-creating
Legislaturethe California actedassumptionon thatrest the

on fanciful notion.the basis of that rather

they apresumptively aremost economic classifications are becausevalid
programs. involvingnecessary regulatory In casescomponent mostof

women,between men and the natural differences betweendiscrimination
wholly Ifthe sexes are sometimes relevant and sometimes irrelevant.

obviously irrelevant,are the should bethose differences discrimination
presumptively wayintreated as unlawful the same that racial classifica-

Goldjarb,presumptively S.tions are unlawful. Cf. 430 U.v.Califano
199, (Stevens, concurring case,J., judgment). if,223 in inBut as this

apparentan factthere is connection between the and thediscrimination
only maypregnant, presumecan toappropriatethat women become it be

maypresumption,that however,the classification is This be over-lawful.
by apparent justificationcome a demonstration that the the discrimina-for

illusory wholly inadequate. Thus,tion “mid-applyingis or of ainstead
scrutiny perhapscases,level” form of in all burdensex discrimination the

Nevertheless, sug-is previouslyheavier in than in Isome others. as have
gested, equal protectionthese,the ultimate instandard as in all other

essentiallycases, Craig Boren, 190,is 211-212the same. See v. 429 S.U.
(Stevens, J., concurring). recently thenoted that howeverProfessor Cox

scrutiny described, alwaysanalysis,islevel of in'the “the Court isfinal
deciding judgment disadvantagedinwhether its the harm done the classto
by legislative public purposesdisproportionatethe classification theis to

likely Review,Cox,the measure Book 94 Harv. Rev.is to achieve.” L.
700, (1981).706

5 (Stevens, J.,Gilbert, 125, 162U.See General Electric Co. v. 429 S.
dissenting).
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In my personsthe fact that of is espe­a classjudgment,
cially is todesignedvulnerable to a risk that a statute avoid
is making applicablea reason for the statute to that class.

special protection providesThe forargument that a need a
Iexplanation isexemption simplyrational for an one notdo

comprehend.6
In greaterthis the fact that a female confrontscase, a risk

prohibitionof than a a for applyingharm male is reason the
to grantingher —not a reason her a license to use herfor own
judgment on whether or not to the risk. ifassume weSurely,

society’sofproblem pointexamine the from the view of inter-
est in conduct frompreventing risk-creating occurringthe at

exempt potentialit is to theall, irrational of violators.50%
ante,See of Justice ifBrennan, And,dissent at 493-494. we

government’s parens patriaeview the interest that ofas a
protect subjects harming themselves,to fromseeking its the

actually perverse. parentdiscrimination is Would a rational
rules formaking the conduct of oppositetwin children of sex

simultaneously daughterthe toforbid son and theauthorize
daughter?in conductengage especiallythat is harmful to the

That is the effect of this statutory classification.
pregnancy special byIf or some other harm is suffered one

of participants specialthe two in prohibitedthe thatact,
harm no doubt factormitigatingwould constitute a legitimate
in indeciding any, punishment might appropriateif bewhat,

given fashioning gen-a But of astandpointcase. from the
preventive appropriateeral determiningor, inindeed,rule —

punishment any spe-when neither party in has sufferedfact

myhypothetical Assumepoint.6 A illustrateracial classification will
againstthat pigmentation provides protectionskin cancersome ofmeasure

by exposure and, therefore,caused atmosphereto certain chemicals in the
employeesthat in cer­greater employeeswhite thanconfront a risk black

require employeestain settings.industrial it be rational to blackWould
requirement?protectiveto clothingwear exemptbut to from thatwhites

It seems me would begreaterto that the risk of harm to white workers
a themincluding requirement grantingreason for inthem the for—not

exemption.an
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oftotal for the members theregard exemptionacial harm —I
utterly irrational.class asendangeredmore

justification aonly acceptable gen-the formyIn opinion,
participantsof the twotreatmentrequiring disparateeral rule

legislative judgmentbe that one is morejointin act must aa
risk-creating conduct that thisthe Theguilty than other.

of twodesigned requires participationto thepreventstatute is
manyIn situations it ismale and one female.7persons —one

the other eitheraggressoris the and isprobably true that one
jointtheparticipantor a less inunwilling, willing,at leastan

only partici-of onepunishmentIf a statute authorizedact.
partici-to that thatpant prosecutor provetherequiredand

I thepant assume that discriminationhad been the aggressor,
I alsoAlthough question clear,the iswould be valid. less

that it woulddecidingfor the thispurpose case,ofassume,
if one ele-only participant,to the malepermissible punishbe
aggressor,theproofthe offense that he had beenment of were

responsible participantor therespectsat least in some more
however,case,in the issue in thisjoint act. The statute at

this statutequestion byno raisedrequires proof.such The
with Federal Constitu-State, consistentlywhether the theis

always whenmay never the femaletion, punish the male and
is morethey or the female theequally responsibleare when

ofresponsible the two.
givecouldIt would seem to that impartialme an lawmaker

Califor-only question.to that theone answer that The fact
only tohas toLegislature apply prohibitionnia decided its

7 puzzlinglight indisputable biological fact,In this I find somewhatof
ante,Supreme by plurality,conclusion, quotedthe California theCourt’s

the467, only physiologically causepersons mayat that males “are the who
612,608, 601properlywhich theresult law seeks to avoid.” 25 Cal. 3d

572, (1979) Presumably,2d the California(emphasis original).575P. in
biological factSupreme referring equally indisputableCourt was theto

resultsonly may However, pregnancypregnant.that females become if
the Califor­willing participantsfrom sexual intercourse between two —and

to con­is find it difficultnia statute directed at such conduct —I would
solelypregnancy by participant.clude that the was “caused” the male
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the maymale reflect legislativea judgment inthat the typical
thecase male is actually the guilty party.more Any such

judgment must, in turn, assume that the decision to engage
in the risk-creating alwaysconduct is at typically—least—or
a male Ifdecision. that assumption is the statutoryvalid,
classification should also be valid. But what is the support

assumption?for the It notis contained in the record of this
anycase or in legislative history scholarlyor thatst,udy has

been to Icalled our attention. think it is supported to some
byextent traditional attitudes toward male-female relation-

ships. But the that such apossibility habitual mayattitude
nothingreflect more than irrational prejudicean makes it an

insufficient justification for discriminatory treatment that is
blatantlyotherwise IFor,unfair. as read this itstatute,

requires that one, only one, equally guiltyand of two wrong-
be bydoers astigmatized criminal conviction.

I acceptcannot argumentthe State’s that the constitution-
ality of the discriminatory bycan assump-rule be saved an

prosecutorstion that will commonly onlyinvoke this statute
in actuallycases that but one thatinvolve a forcible rape,

bycannot be beyondestablished reasonable doubt.8proof a
assumption impliesThat that legitimatea State has a interest

in aconvicting constitutionallydefendant ison evidence that
course,insufficient. Of may lesser-includedthe State create a

offense that would authorize of the morepunishment guilty
in-butparty, surely the in convictions onobtaininginterest

8According to the ofState California:
commonly involving force, prostitu-“The employedstatute is in situations

tion, pornography relationships, theor coercion and state’sdue to status
Respondentin apparent.”interest these situations is Brief for 3.

id.,See also at in is indeed23-25. The these situationsState’s interest
apparent certainly statutoryjustify prohibitionand forci-sufficient to of

rape, prostitution, nonforeible,ble pornography, and nonethelessbut
tocoerced, However, apparentsexual it me howintercourse. is not at all

anyjustify specificallythis state interest can to ofa statute not directed
these offenses.
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that oneproof justify punishesa statute whoadequate cannot
partner.9guilty than hisequallyis or less

suggestionthe that this dis-persuasiveI atNor do find all
by encouragethe todesireadequately justifiediscrimination

partners. Even if theto their maleagainstfemales inform
exemption were an accept-informant’sof wholesaleconcept a

definingforjustificationis thedevice, whatable enforcement
byentirely by to sex rather thanexempt referencethe class

inno-neutral such as relativeto a more criterionreference
composed entirelyexempt is to beif the classcence? Indeed,

supportto the view thatof what is theresex,of members one
by grantingbetter thepurpose will be servedstatutorythe

to If a dis-informing to rather than males?license females
promiscuous afemale,informs on apartnermalecarded

might precisetheprosecution preventwelltimely threat of
is to minimize.the intendedharm statute

actually is somelogicFinally, my faultyis and thereeven if
and femalestreating equally guiltyfor malesspeculative basis

any speculative justifica-I that suchstill believedifferently,
inparamount even-bybe interestoutweighedtion would the

A that authorizesof the law. rulehanded enforcement
wrongdoersonly equallyof ofpunishment guiltyone two

thethatrequirementviolates the essence of the constitutional
sovereign must govern impartially.

I respectfully dissent.

9 Rehnquist attachapparentlyBoth Justice and BlackmunJustice
indicating thattestimony hearingsignificance preliminarytheto at the

ante,Rehnquist, J., atopinionpetitioner partner.hisstruck See ofthe
factBlackmun, light of the467; opinion J., ante, 483-488, n. Inof at

charged in thepetitioner equally guiltybe of the crimethat the would
obviously no bear­complaint testimony true, haswhether or not itthat is

question isquestion by noting legal presented Theon the this case.
ante,Blackmun, J., atcrime,” opinion“the facts ... fit the ofwhether

rather, thequestion whetheris be at trial —but487—that a to answered
requirement justicethatdefining the crime fits the constitutionalstatute

be administered in evenhanded fashion.an


