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ELECTIONS,MAHAN, SECRETARY, STATE BOARD OF
al. v­ . HOWELL et al.et

No. Argued71-364. 12,December 1972
February 21,Decided 1973*

*Together with No. 71-373, City Virginia Beach v. al.,Howell etof
appealon from the court,same and 71-444,No. Weinberg v.

al.,Prichard et appealon from the same court argued.but not See
10,n. infra.
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RehNQUist, J., opinion Court,delivered the of the in which
BuRger, J., Stewart, White, BlackmuN, JJ., joined.C. and and
BrennaN, J., opinionfiled an concurring part dissentingin and in

Douglaspart, Marshall, JJ.,in which joined, post, p.and 333.
Powell, J., parttook inno the consideration or decision of the cases.

Miller,Andrew P. Attorney Virginia, arguedGeneral of
appellantsthe cause for in No. 71-364. himWith on the

briefs Vann H. Lefcoe,were AttorneyAssistant General,
Anthony Troy,and F. Special AttorneyAssistant Gen-

IIIHarryeral. Frazier theargued appellantcause for
in 71-373. himNo. With on the were J. Dalebriefs
Bimson Johnand B. Ashton. Robert Weinberg,L. pro
se, jurisdictionalfiled a statement for appellant in No.
71-444.

Henry Howell,E. Jr., se,pro argued the cause for
appellees Howell et inal. both cases. With him on the
brief Peterwas K. Babalas. II, se,Clive DuVal proL.
argued the cause in both cases. With him on the brief

Edmund Campbell.was D. Henry III,L. Marsh S. W.
Tucker, Derfner,Armand Stephen Browning,R. and
Cary Greenberg filed a brief for appellees Thornton et al.
in LeonardNo. 71-364. H. Davis and Gordon Tayloe,B.
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in No. 71-City of NorfolkJr., appelleeforfiled a brief
Miller, motion toTroy, and filed aMessrs.373. Lefcoe

in No. 71-444.appelleesforaffirm

Rehnquist of theopiniondelivered theMr. Justice
Court.

newlyto the mandate of its revisedActing pursuant
Assembly en-the Generalconstitution,1 Virginiastate

ofthe for the electionapportioningstatutes Stateacted
House of and TwoDelegates2members of its Senate.3

ofconstitutionalitythebrought challengingweresuits
on the thatredistricting groundsthe House statute

population in theimpermissiblethere were variances
rep-the diluteddistricts, that multimember districts

the ofresentation,4 and that use multimember districts

1 VirginiaII, 6, provides:of the Revised ConstitutionArticle §
Representatives“Members of the House of of the United States

DelegatesHouse of of theand members of the Senate and of the
Assembly be from electoral districts establishedGeneral shall elected

Assembly. Every com-by electoral district shall bethe General
territorycontiguousposed compactand and shall be so consti-of

nearly practicable, representation ingive,as to as as istuted
Assemblypopulation The Genferalproportion the of the district.to

inelectoral districtsreapportion the Commonwealth intoshall
yearseveryyearin 1971 and tenwith this section theaccordance

thereafter.
immediately and“Any effectreapportionment law shall takesuch

13,IV,subject in Article Sectionlimitations containednot be to the
of this Constitution.”

2 1972).(Supp.Va. Code. Ann. § 24.1-12.1
3 by 246, of24.1-14.1, c. Actsas amendedVa. Code Ann. §

Assembly, 14, 1971.June
4 1,passedoriginally Marchonreapportionment statutes wereThe

States,Attorney1971, of the UnitedMay 7, GeneralOn the1971.
439,1965,Voting Rights 79 Stat.Act ofacting pursuant 5 of theto §

and theobjections Houseto both the1973c, interposed42 S. C.U. §
use ofon theplan were basedObjections the Housetoplans.Senate

Betweenmetropolitan areas.certainindistrictsfive multimember



318

constituted racial gerrymandering.5 The Senate redis­
tricting statute was inattacked a separate suit, which
alleged that the ofcity Norfolk was unconstitutionally
split into three districts, allocating Navy personnel
“home-ported” in Norfolk to one district and isolating
Negro voters in one district. Three three-judge district
courts were convened to hear the pursuantsuits to 28
U. S. C. §§ 2281 and 2284. The suits were consolidated
and heard by the four judges who variously upmade the
three three-judge panels.

The consolidated District Court entered an interlocu­
tory order interthat, alia, declared the reap­legislative
portionment statutes unconstitutional enjoinedand the
holding of elections in electoral districts other than those

byestablished the opinion.court's Mahan,Howell v.
330 F. Supp. 1138, (ED1150 1971).Va. Appellants,
the Secretary of the State Board of Elections and its
members cityand the of Virginia Beach, have appealed
directly to this Court from portionsthose of the court's
order, invoking our jurisdiction under 28 IT. S. C. 1253.§

I

The statute theapportioning providedHouse for a
combination of 52 single-member, multimember, and
floater delegate districts from which 100 delegates would

interposition,his and the trial cases,of these this Court decided Whit­
comb Chavis,v. 403 U. (1971),S. 124 and Attorneythe General’s
objections to the planHouse were subsequentty withdrawn. The
objection of the planSenate bywas cured the amendment contained
in 246,c. supra, n. 3.

5The initiallyCourt probable jurisdictionnoted in the related case
of Thornton Prichard,v. No. appeal71-563. This primarily involved

questionthe of whether or not the multimember districts had a
discriminatory rightseffect on Negrothe of voters under 5 of the§
Voting Rights Act, supra, 4,n. as well as under the Fourteenth
and Fifteenth appellant’sAmendments. On motion,own appealthis

dismissed,was 409 U. S. 802.
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dis­the idealcourt,by lowerfound theAsbe elected.
per delegate,46,485 personsofconsistedVirginiatrict in

idealfrom thatvariationpercentagemaximumand the
over­beingdistrict12ththe Act wasunder 16.4%—the

under­being16th districtand thebyrepresented 6.8%
ratio betweenpopulationThebyrepresented 9.6%.6

per­averageThe1.18 to 1.wastwo districtsthese
and the±3.89%,plan wasunder thevariancecentage

anecessary to electpercentagepopulationminimum
districts,the 52Ofwasmajority of the House 49.29%.

anine exceededandperfectionof35 were within 4%
theexception,oneideal. Withfrom thevariance6%

linespolitical jurisdictionalfolloweddistrictsdelegate
Fairfaxexception,Thatand cities.the countiesof

intowas divided10 butdelegateswas allottedCounty,
five-member districts.two

Preisler, 394 U. S. 526Kirkpatrick v.onRelying
and(1969),Rockefeller,Wells 394 U. S. 542(1969), v.

CourtSims, District(1964),377 533 theReynolds v. U. S.
towas sufficientthe variationconcluded that 16.4%

person,“one oneunder thecondemn the House statute
that the variances weredoctrine. While it notedvote”

Assembly to main-desire of the Generaltraceable to the
cityand bound-countyof traditionalintegritytain the

district linesimpossibleit was to draftaries, and that
and still main-disparitiesunconstitutionalto overcome

6 Appelleeby Court.figuresthe found the DistrictThese are
involving Vir­computatiónarguesDuVal that another method of

ofginia’s floterial districts results in a maximum deviation 23.6%.
city Virginia disputed the deviationand the of Beach thatThe State

by much asfigurefor the district relied on DuVal for his was as
finding dispute,claimed. The lower made that con­court no on

thecluding that the was “sufficient to condemnvariation16.4%
plan.” Supp. 1138, im­330 F. 1139-1140. decline to enter thisWe
broglio manipulationof mathematical and confine our consideration

actuallyfigures by supportto the itsfound court and used tothe
holding unconstitutionality.of



320

tain such held theintegrity, provedit that State no
necessitygovernmental strictlyfor adhering politicalto

subdivision lines. Accordingly, it undertook its own re­
districting planand havingdevised a a percentage varia­
tion slightlyof over from the ideal district, a10%

it believedpercentage passablecame “within constitu­
tional limits as ‘a good-faith effort to achieve absolute
equality. Kirkpatrick v. .Preisler . . Howell v..”
Mahan, 330 F. Supp., at 1147-1148.

Appellants contend that the District Court’s reliance
Preisler,on Kirkpatrick supra,v. Wells v. Rocke-and

feller, supra, in striking down the Assembly’sGeneral
reapportionment plan was erroneous, and that proper
application of the Reynoldsstandards enunciated in v.
Sims, supra, would have resulted in a finding that the
statute was constitutional.

KirkpatrickIn v. Preisler Rockefeller,and Wells v.
this Court invalidated state reapportionment statutes
for federal congressional districts having per-maximum
centage deviations of and respectively.5.97% 13.1%

expressThe purpose of these cases was to elucidate the
standard first announced in the holding of Wesberry v.
Sanders, 376 1U. S. (1964), “thethat command of

I,Art. 2,§ that Representatives be ‘bychosen the Peo-
ple of the several States’ means that nearlyas as is
practicable one man’s vote in a congressional election
is to be worth as much Id.,as another’s.” (foot-at 7-8

omitted).notes And it was concluded that that com-
mand “permits only the limited population variances
which are unavoidable despite a good-faith effort to
achieve absolute equality, or for which justification is

Kirkpatrickshown.” Preisler,v. supra, at 531. The
principal question presentedthus for review is whether
or not the Equal Protection Clause of the Fourteenth
Amendment likewise permits only “the limited popula-
tion variances which are unavoidable despite good-a
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in contexttheequality”absoluteto achieveeffortfaith
reapportionment.7legislativeof state

This ProtectionEqualthat therecognizedfirstCourt
legis-of a bicameral statehousesbothrequiresClause

populationsubstantially on aapportionedbelature to
Sims, Insupra. doing, sug-so itv.Reynoldsinbasis

of the basic constitu-implementationin thethatgested
the dis-population amongofprinciple equalitytional —

constitutionally permissibleflexibility wastricts-—more
thanreapportionmentlegislativestaterespectwith to

Id., at 578. Consider-redistricting.in congressional
invariably,that,to the factwas almostgivenation

inof seats statelarger numberis a significantlythere
within thanbe distributed a Statetolegislative bodies

mayit beand that therefore fea-congressional seats,
lines to apoliticalto use subdivisionsible for a State

districtsestablishing legislativein stateextentgreater
affording adequatewhile stillcongressionalthan districts

representation. possible jus-Ibid. Anotherstatewide
population-based representa-fromtification for deviation

was stated to be:legislaturesin statetion

political sub-of some voice toinsuring“[T]hat
politicalas subdivisions. Several fac-divisions,

claims ators make more than insubstantial that
rationally political sub-accordingcan considerState

representation inindependentdivisions some at least
body aslegislature, longone of the state as the basic

populationof of districtsequality amongstandard
Local entities are fre-governmentalis maintained.

responsibilitieswith incidentquently charged various
Inoperation manythe of government.to state

activitymuch legislature’sof the involves theStates
of local directedlegislation, onlyenactment so-called

7 Williams, (1972), expresslyIn v. 404 we re­Connor U. S. 549
served decision on this issue.
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to the particularconcerns of political subdivisions.
And a mayState legitimately desire to construct
districts along political subdivision lines deterto
the possibilities of gerrymandering. Id.,. . .” at
580-581.

The Court reiterated thethat overriding objective in re-
apportionment must be “substantial equality popu-of
lation theamong various districts, so that the vote of
any citizen is approximately equal in weight to that of
any other citizen in the Id.,State.” at 579.

By contrast, the inCourt Wesberry Sanders,v. supra,
recognized no excuse for the failure to meet the objec-
tive of equal representation for equal numbers peo-of
ple in congressional districting other than practicalthe
impossibility of drawing equal districts with mathe-

precision.matical Thus, populationwhereas alone has
been the sole criterion of constitutionality in congres-
sional redistricting under Art. I, 2,§ broader latitude
has been afforded the States under the Equal Protection
Clause in state legislative redistricting because of the
considerations enumerated in Reynolds Sims,v. supra.
The dichotomy between the two lines of cases has con-
sistently been maintained. In Kirkpatrick Preisler,v.
for example, one asserted justification for population
variances was that they were necessarily a result of the
State's attempt to avoid politicalfragmenting subdivi-
sions by drawing congressional district lines along exist-

politicaling subdivision boundaries. This argument was
rejected in the congressional context. But in Abate v.
Mundt, 403 U. S. 182 (1971), an apportionment for a
county legislature having a maximum deviation from
equality of upheldwas in the face of11.9% an equal
protection challenge, in part because New York had a
long history of maintaining the integrity of existing local
government units within the county.
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Kirk-ofequality”“absolute testApplication of the
mayredistrictingtopatrick legislativeand Wells state
gov-normal of state and localimpair functioningthe

readily apparenteffect is from anernments. Such an
planDistrict in this case.analysis of the Court’s Under

2 3 ofVII, Virginia’s Constitution,Art. and the Gen-§§
Assembly given power specialeral extensive to enactis

thelegislation regarding organization of, the exerciseand
governmental powers by, counties, cities, towns,of and

politicalother subdivisions. The statute redistricting
consistentlythe House of to avoidDelegates sought the

assertedlyoffragmentation subdivisions,such to afford
them a voice in Richmond to legislation.seek such local

The court’s onreapportionment, applicationbased its
Wells,Kirkpatrickof and resulted in a maximum devia-

comparedtion of over asslightly 10%,8 with the roughly
maximum variation found in the plan adopted by16%

the But tolegislature. achieve even this limit of varia-
tion, planthe court’s extended andsingle multimember
districts across subdivision lines in 12 instances, substi-
tuting population equality for representa-subdivision
tion. County,Scott for underexample, Assembly’sthe
plan placedwas in the first district and populationits

24,376of voted 76,346 personswith the in Dickinson,
Lee, and forWise Counties two delegates. The district

bythus established deviated from the ideal. The8.3%
court transferred five of County’sScott enumeration dis-
tricts, containing 6,063 persons, to the contiguous second

composeddistrict of citythe of Bristol, Smythand and
Washington Counties, population 87,041. County’sScott
representation therebywas substantially reduced in the

district,first and all but nonexistent in the second dis-

8The lower spread onlycourt concluded that slightlyits was over
7%, inbut its arithmetic it did not consider two counties because
of their asserted isolation from the remainder of the State. Howell

Mahan, Supp. 1138,v. 330 F. 1147 n. 8.
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trict. The opportunity of its voters championto local
legislation relating to CountyScott is virtually nil. The
countervailing benefit resulting from the court’s readjust-
ment is the fact that the first district’s deviation from the

isideal now reduced to 1.8%.
cityThe of Virginia Beach saw positionits deteriorate

in a similar manner under the court-imposed plan.
Under the legislative plan, Virginia Beach constituted
the 40th district and was allocated three delegates for
its population of 172,106. The resulting underrepresen-
tation was bycured providing a floterial district, the
42d, which also included portions of the cities of Chesa-
peake and Portsmouth. Under the court’s plan, the 42d
district was dissolved. Of its 32,651 persons that con-
stituted the deviation from the ideal for the 40th district,
3,515 were placed in the 40th, and 29,136 were trans-
ferred to Norfolk’s 39th district. The 39th district is a
multimember district that includes the 307,951 persons
who make up the population of the city of Norfolk.
Thus, those Virginia Beach residents who cast their vote
in the 39th district to onlyamount of that district’s8.6%
population. In terms of practical politics, Virginia
Beach complains that such representation is no repre-
sentation at all so far as local legislation is concerned,
and that those 29,136 people transferred to the
39th district have in that respect been effectively
disenfranchised.

We conclude, therefore, that the constitutionality of
Virginia’s legislative redistricting plan was not to be

byjudged the more stringent standards that Kirkpatrick
and Wells make applicable to congressional reapportion-
ment, but instead by the equal protection test enunciated
in Reynolds Sims,v. supra. We reaffirm its holding
that “the Equal Protection Clause requires that a State
make an honest and good faith effort to construct dis-
tricts, in both houses of its legislature, as nearly of equal
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like-577. WeS., at377 U.practicable.”as ispopulation
diver-as thelongthatconclusion “[s]oreaffirm itswise

based onarestandardpopulationa strictgences from
of ato the effectuationincidentconsiderationslegitimate

equal-pop-from thedeviationspolicy, somerational state
re-withconstitutionally permissibleprinciple areulation
theor both ofin eitherapportionmentto of seatsspect the

Id., at 579.legislature.”stateof a bicameraltwo houses
in thisdivergencesfor thejustificationThe asserted

ofintegritythemaintainingofpolicycase—the State’s
thisa one tonotsubdivision lines—ispolitical new

it(1964),686Mann, 377 U. 678,In v. S.Court. Davis
was noted:

consistently nothaveand counties“Because cities
legislativeofpurposesforsplitbeen or divided

uti-beenhavemultimember districtsrepresentation,
entitlepopulationswhoselized for cities and counties
. . .representative .singlemore than athem to

therespectingofbecause of a traditionAnd,
of and countiesof the boundariesintegrity cities

con-have beenlines,in district districtsdrawing
and citiesonly of countiesstructed of combinations

of . .”by piecesand not them. .

appor-in theThe substantial deviationthen-existing
constitutionalitytionment of both Houses defeated the

thein butVirginia’s districting case,of statutes that
possibility politicalof the of sub-maintaining integrity

precluded longlines in was not sodistrictingdivision
mayminor asonlyas there existed “such deviations

in fromrecognizingoccur certain factors that are free
any taint of arbitrariness or discrimination.” Roman v.
Sincock, (1964).377 695,U. 710S.

prepared sayWe are to thenot that decision of the
people of the GeneralVirginia grant Assemblyto the
power legislation dealing politicalto enact local with the
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subdivisions is irrational. And if that be so, the decision
of the General Assembly to provide representation to

quasubdivisions subdivisions in order implementto that
constitutional power is likewise valid when measured
against the Equal Protection Clause of the Fourteenth
Amendment. The inquiry then becomes whether it can
reasonably be said that the state policy urged by Virginia
to justify the divergences in the legislative reapportion-

planment of the House is, indeed, byfurthered the plan
adopted by the andlegislature, ifwhether, so justified,
the divergences are also within tolerable limits. For a
State's policy urged justificationin of disparity in dis-
trict population, rational,however cannot constitutionally
be permitted to emasculate the goal of substantial
equality.

There was uncontradicted evidence offered in the Dis-
trict Court to the effect that the legislature's plan, sub-
ject to minor qualifications, “produces the minimum
deviation above and below the norm, keeping po-intact
litical boundaries. . . .'' (Defendants’ Exhibit 8.) That
court itself recognized that equality was impossible if
political boundaries were to be kept intact in processthe
of districting. But it went on to hold that since the
State “proved no governmental necessity for strictly
adhering politicalto subdivision lines,” the legislative
plan was constitutionally invalid. Howell v. Mahan,
supra, at 1140. As we noted above, however, the proper
equal protection test is not framed ha terms of “govern-
mental necessity,” but ininstead terms of a claim that
a State may “rationally consider.” Reynolds v. Sims,
supra, at 580-581.

The District Court intimated that one reason for re-
jecting the justification for divergences offered by the
State was its conclusion that the legislature had not
in fact implemented its asserted policy, “as witness the
division of Fairfax County.” Howell v. Mahan, supra,
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at 1140. But while Fairfax County was divided, it was
not fragmented. And had it not been theredivided,
would have been one ten-member indistrict Fairfax
County, a result that this Court might well have been
thought to disfavor as resulta opinionof its in Connor
v. Johnson, 402 U. S. 690, (1971).692 The State can
scarcely be condemned for simultaneously attempting to
move toward smaller districts and to maintain the in-
tegrity of its political subdivision lines.

Appellees argue that the traditional adherence suchto
lines is no longer justificationa since the Virginia con-
stitutional provision regarding reapportionment, Art, II,

6, supra,§ 1,n. neither specifically provides for appor-
tionment along political subdivision lines nor draws a
distinction between the standards for congressional and
legislative districting. The standard in each case is de-

inscribed the “as nearly as is practicable” language used
in Wesberry Sanders,v. supra, Reynoldsand Sims,v.
supra. But, as we have previously indicated, the latitude
afforded to in legislativeStates redistricting is somewhat
broader than that afforded to them in congressional re-
districting. Virginia was free as a matter of federal
constitutional law to construe the ofmandate its Con-
stitution more liberally in the case of legislative redis-
tricting than in the ofcase congressional redistricting,
and the plan adopted by the legislature indicates that
it has done so.

We also reject the argument that, because the State
is not adhering to its tradition of respecting the bound-

of politicalaries subdivisions in congressional and State
Senate redistricting, it may not do so in the case of
redistricting for the House of Delegates. Nothing in
the fact that Virginia has followed the constitutional
mandate of this Court in the case of congressional redis-
tricting, or that it has chosen in some instances to ignore
political subdivision lines in the case of the State Senate,
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validitydetracts the of consistentlyfrom its applied
policy to at onehave least ofhouse its legisla-bicameral

responsiveture to politicalvoters of subdivisions as
such.9

We hold that the legislature’s plan for apportionment
of the ofHouse Delegates may reasonably be said to ad-
vance the rational state policy of respecting the bound-

politicalaries of subdivisions. The remaining inquiry
is populationwhether the disparities theamong districts
that have resulted from the pursuit planof this exceed
constitutional limits. We conclude that they do not.

The most stringent mathematical standard that has
heretofore been imposed upon an apportionment plan
for a state legislature by this Court was enunciated in

Adams,Swann v. 385 U. S. 440 (1967), where a scheme
ahaving maximum deviation of was disapproved.26%

In that case, the State of Florida offered no evidence at
the trial level to support the challenged variations with
respect to either the House or Id.,Senate. at 446. The
Court emphasized there that “the fact that a or10%

variation from the norm approvedis in one15% State
has little bearing on the validity of a similar variation
in another Id.,State.” at 445. We, therefore, find the
citations to numerous cases bydecided state and lower

9Appellees also contend that it is clear the State has abandoned
its traditional politicaladherence to subdivision boundaries since

providedit in the reapportionment statute that districts shall not
change even though boundaries do as a result of annexation, for
example. The short isanswer that the AssemblyGeneral had the

goaldual maintainingof such lines providingand populationfor
equality. Reapportionment onlywas constitutionally required every

years10 between redistricting, itand was Assembly’sthe decision
that if during yearsthe 10 between redistricting one goalsof its
should conflict with other,the the one based on populationknown
variances prevail.should Such a determination does not render
constitutionally defective an otherwise valid plan.
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in thedeterminingto be of limited usefederal courts
relativelyconstitutionality of statute. TheVirginia’s

planinpresent Virginiathe contrastminor variations
in legislativethe variations statesharply largerwith

plans bythat have been struck downreapportionment
g., Reynoldsof e.previous See,decisions Court. v.this

Sims, Adams,supra; supra; KilgarlinSwann v. and v.
Hill, (1967).386 U. S. 120

anynor legislatures spe-Neither courts are furnished
caliperscialized that enable them to from theextract

ofgeneral language Equalthe Protection of theClause
theFourteenth Amendment mathematical formula that

range per-establishes what of deviationspercentage is
missible, percentand what is not. The 16-odd maxi-
mum deviation the District Court foundthat to exist

planin the legislative reapportionmentfor the of the
substantiallyHouse is than the percentageless devia-

tions that have been found previousinvalid in the de-
of maycisions this Court. While this percentage well

approach tolerable limits, we do not believe it exceeds
them. Virginia has not sacrificed equalitysubstantial to
justifiable deviations.

policyThe of themaintaining integrity politicalof
subdivision lines in the process of reapportioning a state

policythelegislature, consistently byadvanced Virginia
justificationas a for indisparities population among dis-

tricts that elect tomembers the ofHouse Delegates, is
a rational one. can reasonablyIt be said, upon examina-
tion of the legislative plan, that it indoes fact advance

policy.that populationThe disparities per-that are
mitted thereunder result in a maximum percentage devia-
tion that we hold to be within tolerable constitutional

We,limits. therefore, hold Assembly’s planthe General
for the reapportionment of the House of Delegates con-
stitutional and reverse the District Court’s conclusion
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PrichardWeinberg v.contrary. We affirmalsoto the
disposition.10al., pendingheld this71-444,et No.

II

40Assembly divided the intoThe General State
plan,the asenatorial districts. Undersingle-member

city Beach added to theportion Virginiaof the of was
city was divided into threeof Norfolk and the entire area

which the court below found con-single-member districts,
to the “oneideally, numerically, person,formed almost

principle. personnelone But all naval “home-vote”
ported” Station, Norfolk, 36,700at the U. Naval aboutS.
persons, assignedwere to the Fifth Senatorial District be-

theycause that is where were counted on official census
onlyIt undisputed 8,100tracts.11 that about of suchwas

10 companion case, Weinberg challengesappellantIn this the
validityorder of the District as ofCourt insofar it sustains the

Delegatesthe 22d and 23d districts established in the House of
apportionment argues reap­statute. He inthat court-ordered

oughtportionment, supervisory powerthis Court to exercise its
require equality required legislativeto bemore than would from

reapportionment. computationHe also contends that the method of
byof the Court wasfloterial district deviations utilized District

Delegates apportionmentthe statute iserroneous. Since House of
constitutional, and since for the 23d district underthe deviation

only substantially3.9%,appellant’s computation is lowermethod of
todayapproximately upheld, affirmthan the we thosedeviation16%

judgmentportions appealed in 71-444.of the from No.
11 ships “home-ported” Norfolkpersonnel were to atSuch attached

000999,they in Tract a location en­and were enumerated Census
They way inship piers. were counted thatcompassing a series of

Bureau of theDirector of theinstructions from theaccordance with
ship were directed toGeorge All commandersCensus, H. Brown.

assigned ships.personnel to theirof allan enumerationobtain
wereship to:provided that commandersinstructionsSpecifically his

though theyevenpersonnel in the enumerationmarried“Include all
personnelApril. of1 Wivesfamilies onmay with theirbe home
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censusassignedvessels to the tractpersonnel lived aboard
Fifth District. court had before it evi-within the The

lived outside the District18,000dence that about Fifth
ifVirginia that,within the Norfolk and Beachbut areas

malapportionment respectindicated a with to suchtrue,
survey sufficiently precisedata topersonnel.12 Lacking

permit single-memberthe creation of three districts more
closely population,the actual the court cor-representing

bydisparitiesrected the one multimemberestablishing
composeddistrict of the and Dis-Fifth, Sixth, Seventh

city portionthe of Norfolk and oftricts, encompassing a
Mahan, supra.Beach. Howell v.Virginia

Appellants jus-that the Court was notcharge District
bytified in overturning the districts established the

Assembly Assembly validlyGeneral thesince used census
in impositiontracts the area andapportioning that the

by the court of a multimember district contravened the
valid inlegislative policy single-memberfavor of districts.
We conclude that under the if not cir-unusual, unique,

incumstances this the District Court did err incase not
todeclining accord conclusive to theweight legislative

figures. justifiablyreliance on census That court found

assigned to vessels will be instructed to includenot their husbands
they completewhen their census forms.”

Thus, Navy “home-ported”though personnel assigned shipseven to
mightat Norfolk have lived Fifth Districtoutside the Senatorial

theyfamilies, purposeswith were as-their wives and for census
signed to that District.

legislative supportThe use census a con-of this enumeration to
Navy personnel ship actuallyall a residedclusion that of the on

ship was dockedwithin senatorial district in which thethe state
weight theyfigures were not intendedplaced upon census a thatthe

Navy an estimateused as a “rule of thumb”to bear. The itself
housingpersonnel occupied shore.units onthat of such50%

12 remaining 10,000 lived off thefound that theThe District Court
District.the Fifth Senatorialbase but within
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respectthat districtssingle-memberwith to the three in
legislative plan significantthe resulted in bothquestion,

population disparities militaryand the ofassignment
personnel into vote in which they admittedlydistricts
did not discriminatoryreside. Since treatment of mili-
tary personnel in reapportionment islegislative consti-
tutionally impermissible, Mann, supra,Davis v. at 691,
we hold that bythe interim relief granted the District
Court as to the State was within theSenate bounds of
the discretion confided to it.

Application of interim remedial techniques in voting
rights cases largely beenhas to the districtleft courts.
Reynolds Sims, supra,v. at 585. The courts are bound
to apply equitable Reynoldsconsiderations and in it was
stated that awarding or“[i]n withholding immediate
relief, a court is entitled to and should consider the
proximity of a forthcoming election and the mechanics

complexitiesand of state election laws . . . .” Ibid.
The court below was faced with severe time pressures.

The reapportionment plans were first forwarded to the
Attorney General on March 1, By April1971. 7, these
three cases had filedbeen and consolidated. The first
hearing was scheduled for May 24, but on May 7, the
Attorney interposedGeneral objectionshis pursuant to
the Voting Rights Act. As result, Maya the 24 hear-
ing was largely devoted to arguing about the effect of

objectionssuch afterand that thehearing, court directed
the cases to be continued until June 15. It also post-
poned the primary elections, which had been set for
June 8, Septemberuntil 14. The were finallycases heard
on June 16, and the court’s interlocutory order was en-
tered Julyon 2, just two priorweeks to the revised
July 16 filing deadline for primary candidates.

Prior to the time the court acted, this Court had
handed down Whitcomb Chavis,v. 403 U. 124S. (1971),
recognizing that multimember districts perwere not se
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Protection Clause. The courtEqualof theviolative
conscientiously policyboth the andlegislativeconsidered

admonition, Johnson, supra,in Connor v. thatthis Court’s
apportionment single-­in the use offashioning remedies,

preferred.member districts is it was confronted withBut
plausible evidence of withmalapportionmentsubstantial

militaryrespect personnel,to the mandate of this Court
voting military personnelthat discrimination isagainst

constitutionally Mann,impermissible, supra, atDavis v.
691-692, delayand the fear that too much would have
seriously disrupted the fall 1971 Facingelections. as
it did singularthis of unique factors,combination we

saycannot that the District Court abused discretionits
in the interimfashioning remedy of thecombining three
districts into one multimember district.13 We, therefore,
affirm the order of that Court insofar itas dealt with the
State Senate.

part,in reversed in part.Affirmed

Mr. Justice Powell parttook no in the consideration
or decision of these cases.

Doug-Mr. Justice Brennan, with whom Mr. Justice
las and Mr. Justice Marshall join, concurring partin
and indissenting part.

I agree with the Court in City VirginiaNo. 71-373, of
Howell,Beach v. joinderthat the by the District Court

of three senatorial districts in the Norfolk-Virginia Beach
area to create one multimember senatorial fordistrict
the 1971 election permissiblewas specialunder the cir-

13 appealedWe note that the interlocutoryorder from is and the
jurisdiction.lower court has nothingretained There is in its order

prevent Virginiato Assemblythe enactingGeneral appor­from an
plantionment Fifth, Sixth,for the and Seventh Districts which

bydiffers from that ordered the court but is nonetheless consistent
requirements.with constitutional
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Chavis, 403case. Cf. Whitcomb v.cumstances of this
and(1971) (Douglas, J., concurring176-179124,U. S.

Dorsey, 433,Fortson 379 U. 439dissenting); see v. S.
Richardson, (1966).88(1965); 73,Burns 384 U. S.v.

Howell,I in Mahan v.dissent, however, 71-364,No. from
the action in settingCourt’s aside District Court’sthe

apportionmentthat thefinding of the House ofState
Delegates theEqualviolated the Protection Clause of
Fourteenth Amendment.

approvesThe Court legislative apportionment plana
that is produceconceded to a at leasttotal deviation of

from the constitutional ideal.1 course,Of “the16.4%
fact athat or variation from norm isthe10% 15%
approved in one State validityhas little onbearing the
of a similar variation in another State.” Swann v.
Adams, 385 U. (1967).S. 445440, “What is marginally
permissible in one mayState be unsatisfactory in another,
depending particularon the circumstances of the case.”
Reynolds Sims,v. 377 U. S. 533, (1964).578 everySince
reapportionment case presents as its predicatefactual
a unique combination of circumstances, up-decisions

orholding invalidating a legislative plan normallycannot
great precedentialhave significance. Mundt,Abate v.

403 182,U. S. 189 (1971) (Brennan, J., dissenting).
But inlanguage the opinionCourt’s today suggests that

maymore be at stake than the application of well-
established principles to a novel set of facts. In my
view, problemthe in the case before us inis no sense
one of first impression, is squarelybut controlled by our
prior decisions. KirkpatrickSee Preisler,v. 394 U. S.
526 Swann(1969); Adams,v. supra; Reynolds Sims,v.
supra; Mann,Davis v. 377 U. 678S. (1964); Roman v.

1The full extent of the may, fact,deviation in be substantially in
excess of 16.4%, appelleesas maintain appellantsand seemingly

infra,concede. See at 335-338.
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Sincock, (1964).377 U. 695 It is there-appropriate,S.
to call to mindfore, again principlesthe controlling and

that, properlyto show applied to the facts of the case
us, they precludebefore a reversal of the District Court’s

decision.
I

recentlyVirginia’s amended Constitution provides that
of“members andthe Senate of the House of Delegates

of the AssemblyGeneral shall be elected from electoral
bydistricts established the General Assembly,” and

“[e]very electoral district be composedshall of con-
tiguous compact territoryand and shall be so constituted
as nearlyto asgive, as is practicable, representation in
proportion to the population of the II,district.” Art.
§ 6. Pursuant to that requirement, the AssemblyGeneral
in 1971 divided the Commonwealth into 52 legislative
districts from which the 100 members of the House of
Delegates were to be elected.

On the basis of 1970 census which thefigures, set
population of the Commonwealth at each dele-4,648,494,
gate should ideally represent 46,485 persons. While the
legislature’s plan does not disregard constitutional re-
quirements to the flagrant manyextent of cases,2earlier

does,it nevertheless, systematicdemonstrate a pattern of
substantial deviation from the constitutional ideal.
Under the 1971 plan, more than of the delegates25%
would be elected from districts in which populationthe
deviates from bythe ideal more than Almost5%. 60%
of the delegates representwould districts bythat deviate
more than Four legislators would be elected from3%.

that are overrepresenteddistricts or underrepresented by
more than And the maximum deviation —the8%.

2See, g., Averye. v. Midland County, 390 (1968);U. 474S.
Reynolds Sims,v. 377 (1964);S. 533U. Roman Sincock,v. 377 S.U.

(1964).695
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mostoverrepresented and thespread between the most
16.4%,be at leastdistricts —wouldunderrepresented

depending on the methodmight high 23.6%,and be as as
of calculation.

legisla­16.4%,a maximum deviation of theAssuming
representative thanplan significantlyture's still lessis

many plans previously by and lowerstruck down state
however, thatAppellees maintain,federal courts.3 the

indeviation, properly computed,total is fact 23.6%—
closelya figure approximating the deviation that25.65%

Adams,led us to invalidate the in SwannplanSenate v.
supra, the deviation us to invalidatethat led26.48%

plan Kilgarlin Hill,the in (1967),House v. 386 U. S. 120
and the deviation led to invalidate thethat us24.78%

planHouse in Whitcomb Chavis,v. 403 U. S. 161—124,
(1971). Appellees163 figure byarrive at the of 23.6%

taking into account inthe deviations districts,floterial
App. 81-83,see and appellants seem to concede that

is an indicatoraccurate of the total deviation. See23.6%
Brief Appellantfor Commonwealth Virginiaof 7.4

3See, g., Cummings Meskill,e. (Conn.v. Supp. 1972)341 F. 139
(maximum House, 7.83%, Senate, 1.81%);deviation for and for

LegislativeIn Districtingre Assembly,General 193 N. 2d 784W.of
(1972) (House, 3.8%, Senate, 3.2%); Barnes,and Graves v. F.343
Supp. (WD 1972)704 (9.9%); BaptistTex. Troxler v. JohnSt. the

Jury,Parish Supp. (ED 1971)Police 331 222 (6.2%);F. La. In re
Legislative Districting Assembly, (1970)General 175 20N. W. 2dof
(House, 13%, Senate, Driggers12.1%); Gallion,and v. Supp.308 F.

(MD 1969) (at 10%);632 Ala. least Skolnick v. State Elec­Illinois
Bd., Supp. (ND 1969) (House,toral 307 16.9%,F. 691 Ill. and

Senate, 14.7%); Long Docking, Supp. 256,v. 282 Supp.F. 283 F.
(Kan. 1968) (16.6%).539

4 equality“The populationdeviations from absolute of arrived at
by redistricting rangedthe of the House under-representa­from an

plustion of over-representationto an 6.8%,of minus or a9.6%
by Court,total variance of As however,noted the the16.4%. 42nd

District, bya shared the Chesapeake,cities Portsmouthfloater of
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The pointedDistrict Court out the “rangethat of
maydeviation exceed 33016.4%,” Supp.F. 1138, 1139

n. 1 (ED but1971), it had noYa. occasion to consider
whether was the more accurate figure because of23.6%
its thatfinding either mode of“[u]nder calculation .. .
the statewide ofrange deviation will passnot constitu-
tional muster.” Ibid. Although conceding that the
District rejectCourt did not or disparage appellees’ as-
sertion of a deviation, the Court nevertheless23.6%
reaches the perplexing conclusion that we “confine our

toconsideration figuresthe actually byfound the court
and used to support its holding of unconstitutionality”—

Ante, at n.319, 6. But if the legislature’s plan16.4%.
indoes, fact, “pass constitutional muster” on the assump-
oftion a deviation, then it is surely fair to ask16.4%

whether planthe would still be valid aassuming total
deviation of The Court refuses either to confront23.6%.

questionthe directly or to render it bymoot determining
that the figure of is irrelevant because improperly23.6%
derived. Instead, it attempts to obscure the issue by
contending that the Commonwealth and the city of Vir-
ginia Beach disputed appellees’ assertion of a total23.6%
deviation. That contention is wholly incorrect. Neither
in the answers filed in the District Court, nor in the
briefs, nor at argumentoral did the Commonwealth or

citythe of Virginia Beach quarrel with appellee’s method
of calculating the deviation in floterial districts. See n.
4, supra. The Court’s refusal to consider questionthe

onlycan mean that appellees have the option reopen-of
ing this litigation in the District Court in an attempt

persuadeto that court that the true measure of the

Virginiaand Beach would have as to that one instance increased
the total variation to (Emphasis supplied.)23.6%." See also Reply
Brief Appellantfor City Virginiaof Beach 3-4.
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order isthisdeviation ofaand thatisdeviation 23.6%
plan.the Commonwealth'sfatal to

litigationprolongneed to thisis notheremy view,In
thisissue thatof ancourt belowin theby resolution
Thedecide.not,doesinexplicablybutshould,Court

of theheld that deviationscorrectlyCourtDistrict
to invalidateare sufficientof evenmagnitude 16.4%

cor-againAnd that courtplan.legislature’sthe added—
the burden isreapportionment casesrectly “[i]n—that

by ‘legiti-parityfromdeviationsjustifytóon the State
of aeffectuationincident to theconsiderationsmate
533,377 U. S.Reynolds Sims,v.policy.’staterational
444440,Adams, 385 U. S.v.(1964); see Swann579

neces-noproved governmentalhas(1967). The State
lines.”politicalto subdivisionstrictly adheringsity for

District CourttheAccordingly,at 1140.Supp.,330 F.
signif-whichapportionment plan,ownitspromulgated

of deviation.icantly reduced the extent
devia-plan, the maximumthe District Court’sUnder

which isone district7.2%,5 excludingbetion would
of the Com-from the mainlandisolatedgeographically

district,isolatedAnd, includingeven thatmonwealth.6
not exceedtotal deviation wouldthe maximum 10.2%.

reduction in the maximum devi-But the substantial
in make clear the full measuredoes not itselfation

byachieved the Court’simprovementof Districtthe
of whose deviateplan. delegatesThe number districts

bythe norm or more would be almost cut infrom 3%

5 slightlyThe be in excess of if floterial dis­deviation would 8%
weighted according appellees’to method of calculation.tricts were

1138,Supp. 1147 9.330 F. n.
6 comprises NorthamptonandThe isolated district Accomack

counties, Shore, sep­the areCounties. These known as Eastern
Virginia by BayChesapeakearated from the mainland of and the

They contiguous only Mary­Atlantic Ocean. are to the State of
district, 46th, overrepresented byland. The the is 6.6%.
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half, from .58 to 32. And of the 32 districts still ex-
ceeding the onlymark, one—the geographically iso-3%
lated district —would bytheexceed mean thanmore

In short, while the District Court did not achieve3.7%.
its stated ofgoal “perfect mathematical division” be-
cause of the of“multiplicity delegates, the geography of
the State and the diversity populationof concentra-
tions,” 330 F. Supp., at 1147, planits producewould still
measurably greater equality of representation.

Appellants necessarily concede that the District Court’s
plan would reduce the inequality populationin per dis-
trict, theybut defend the legislature’s plan on the ground
that political“tolerance of jurisdictional lines justi-is
fication for some deviation,” Brief for Appellant Com-
monwealth of Virginia 24. They maintain thethat
legislature’s plan achieved the highest degree of equality
possible without politicalfragmenting subdivisions. The
principal question presented for our decision is whether
on the facts of this case an asserted state pre-interest in
serving the integrity of county canlines justify the re-
sulting substantial deviations from population equality.

II

The ofholdings priorour decisions can be restated in
two unequivocal propositions. First, paramountthe goal
of reapportionment must be the drawing of district lines
so as to preciseachieve equality in the population of each
district.7 Equal“[T]he Protection requiresClause that
a State make an honest and good faith effort to construct
districts, in both ofhouses its legislature, as nearly of

7Reynolds Sims,v. supra, at 567: basic principle“[T]he of
representative government remains, and must remain, unchanged—
the weight of a citizen’s vote cannot be made to depend on where he
lives. Population is, of necessity, the starting point for consideration
and the controlling criterion for judgment legislativein apportion­
ment controversies.” id.,See also at 579.
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equal population practicable.”as is Reynolds Sims,v.
377 atS., 577;U. see Kirkpatrick Preisler,also v. 394
U. S., 531.at The permitConstitution does not a
State to relegate considerations of equality secondaryto
status and reserve as the primary goal apportionmentof
the service of some other state interest.

Second, it openis to the inState, the event that it
should fail to goalachieve the populationof equality,
to attempt to itsjustify byfailure demonstrating that
precise equality notcould be achieved without jeopardiz-
ing some critical governmental interest. EqualThe Pro-
tection Clause does not exalt the principle of equal
representation to pointthe of nullifying every compet-
ing interest of the State. But we have held firmly to
the thatview variations in weight accorded each vote
can be approved only where the State meets its burden
of presenting cogent in explanationreasons of the varia-
tions, and even then only where the variations are small.
See, g.,e. Abate v. Mundt, 403 S.U. 182 (1971); Kirk-
patrick Preisler,v. supra; Swann v. Adams, supra.

The validity of these propositions and applica-their
bility to the case before us are not at all bydiminished
the fact that Kirkpatrick v. Preisler and Wells v. Rocke-
feller, 394 U. S. 542 (1969) of the many cases—two
in which the propositions were refined and applied—
concerned the division of States into federal congres-
sional districts rather than legislative reapportionment.
Prior to today’s decision, we have never held that dif-
ferent constitutional standards applicableare to the two
situations. True, there are significant differences be-
tween congressional districting and legislative apportion-
ment, and we have repeatedly recognized those differ-
ences. In Reynolds Sims,v. for example, we termed
“more than insubstantial” the argument that “a State
can rationally consider politicalaccording subdivisions
some independent representation in at least one body
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stand-the basicaslongaslegislature,stateof the
main-isdistrictsamongpopulationofequalityard of

Abate v.id., 578;also at580. SeeS., at377 U.tained.”
differencesof theseMundt, recognitionBut thesupra.

distinctof twoto the establishmenthardly tantamountis
madehavedecisionsourWhatcontrolling standards.

pertinentarethatinterestscertain stateis thatclear
rele-no possiblehavecanreapportionmentto legislative
pre-need toThus, thedistricting.congressionaltovance

politicalaspoliticalof subdivisionsintegrityserve the
varia-instances, justify smallinmay, somesubdivisions
legis-statefrom whichin of districtspopulationthetions

hardly be as-canBut that interestare elected.lators
malapportioned congressionalofjustificationinserted

Preisler, thesupra. While StateKirkpatrickdistricts. v.
which it caninterests tobroader ofmay rangehave a

preciseachievea failure tojustifyin topoint attempting
itapportionment,legislativein the context ofequality

subject to a lighterthe isby no means follows that State
constitutionalproof controllingburden of or that the

anyin distinguishable.standard is sense
Preisler with theKirkpatrickin v. wasOur concern

nearly prac­requirementconstitutional that “as as is
toin a election iscongressionalticable one man's vote

Sanders,Wesberrybe worth much as v.as another’s.”
(1964). rejected argu­376 7-8 We1,U. S. the State’s

popu­ment that “there is a fixed numerical or percentage
minimislation small deenoughvariance to be considered

and satisfy nearlyto without thequestion practi­'as as
cable’ standard. forequal representation. . . Since
equal peoplenumbers of the fundamental forgoal[is]

Sanders,the House of Representatives,’ Wesberry v.
supra, 18, nearlyat 'as practicable’the as standard re­
quires that the make good-faithState a effort to achieve
precise mathematical equality. Reynolds Sims,See v.

533, (1964).”377 U. 577 Kirkpatrick Preisler,S. v.
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supra, at 530-531. id,.,weMoreover, held, 532,at that
was the of“[i]t burden the presentState 'to ... ac-

ceptable reasons for the variations among populationsthe
of the . .various . .districts . . .’ Swann v. Adams,
supra, at 443-444.”

The principles undergirdedthat our decision in Kirk-
patrick v. Preisler veryare the principles that supported
our decision in Swann v. Adams, a case involving the
apportionment of a state legislature. opinionThe in
Kirkpatrick does not suggest that a different standard
might be applicable to congressional districting. On the
contrary, the nearly“as practicable”as standard with
which we were concerned is identical theto standard

Reynoldsthat v. Sims specifically applicablemade to
controversies over state legislative apportionment. See
Reynolds Sims,v. supra, at 577. See also Hadley v.
Junior College District, 397 U. S. 50, 56 (1970). And
the holding in Kirkpatrick that the State must bear the

ofburden justifying deviations from population equality
not only rested squarely and exclusively on our holding
in Swann v. Adams, but even defined the bytest quota-
tion from Swann. KirkpatrickSee Preisler,v. supra, at
532.

In Swann v. Adams we held that variations in the
population legislativeof districts must justifiedbe by
the byState presentation of “acceptable reasons for the
variations.” 385 S.,U. at 443. And a comparison of the
opinion for the inCourt Swann with the views expressed
by two inJustices dissent, see Swann Adams,v. supra, at
447-448 (Harlan, J., dissenting), decisively refutes any
suggestion that unequal representation will be upheld
so aslong some rational forbasis the discrimination can
be found. A showing of necessity, not rationality, is
what our decision in Swann requires.

If Swann does not establish the point with sufficient
clarity, then surely our decision in Kilgarlin Hill,v. 386
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TJ. S. 120 (1967), where we elucidated and applied the
principles of Swann, removes all doubt. There, the Dis-
trict Court had sustained the state apportionment plan
on two grounds, one of which we termed a “burden of
proof” ruling. The lower court held that appellants
“had the burden not only of demonstrating the degree
of variance from the equality principle but also of
'negating] the existence of any state of facts which
would sustain the constitutionality of the legislation.’
252 F. 404,Supp. 122,414.” Id., at We squarely rejected
that ofstatement the controlling legal standard, and held
that under Swann v. Adams, “it is quite clear un-that
less satisfactorily justified by the court byor the evi-
dence of record, population ofvariances the size and
significance evident here total[a deviation of 26.48%]
are sufficient to invalidate an apportionment plan.”
Ibid. We also rejected the District Court’s second
ground of decision: namely, that the deviations were
amply justified by the State’s attempt, wherever possible,
to respect county boundaries. Significantly, opinionthe
stated that are“[w]e doubtful . . . that the deviations
evident here are the kind of ‘minor’ variations which
Reynolds v. Sims indicated might be justified by local
policies counseling the maintenance of established politi-
cal subdivisions in apportionment plans. 377 U. 533,S.
578-579. But we need not reach that constitutional
question, for we are not convinced that the announced
policy of the State of Texas necessitated the range of
deviations between legislative districts which is evident

Id.,here.” at 123 (emphasis supplied).

III
I would affirm the District Court’s decision because, on

this record, the Commonwealth of Virginia just asfailed —
the State of Florida failed in Swann v. Adams and the
State of Texas failed in Kilgarlin v. Hill —to justify sub-



344

populationin the of the districtsstantial variations
areDelegatesfrom which of the ofmembers House

con-panelelected. The that the case belowheard
I theirjudges,sisted of four all from and shareVirginia,

proveview that Commonwealth failed tounanimous the
justified bythat the tovariations were a need insure

representation of apolitical subdivisions or need to
respect county inboundaries the of district lines.drawing

If in populationvariations the of legislative districts
are to be upheld, determine,the Court beforemust turn­
ing justificationsto the that are asserted in defense of
the variations, they anythat are “free from taint of

Ante,arbitrariness or discrimination.” 325, quotingat
Sincock,from Roman v. 377 S., Appel­U. at 710.

lees beforealleged the District Court the legisla­that
ture’s reapportionment plan did indeed discriminate
against one region of the State —the Northern Virginia
suburbs of Washington, D. C. Each seat inHouse
Northern Virginia would be underrepresented by an

ofaverage under the 1971 andplan, wouldseveral4.3%
be underrepresented by as much as In view of6.3%.
what it “pervasivetermed the under-representation in

indistricts Northern 330Virginia,” F. Supp., at 1146,
the District Court ordered the transfer of one delegate
out of the systematically overrepresented Tidewater re­
gion and into Northern Virginia.

In Abate Mundt,v. supra, at 185-186, pointedwe out
that we have

“never suggested that certain geographic orareas
political interests are entitled to disproportionate
representation. . . .

“Accordingly, we have underscored the danger of
apportionment structures that contain a built-in bias

totending particularfavor geographic polit-areas or
ical interests or which necessarily will tend to favor,
for example, populousless districts over their more
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JuniorHadley v.seeneighbors,populatedhighly
(1970).”District, 50, 57-58397 U. S.College

plan1971thethata factfound asCourtDistrictThe
par-to favortending [a]bias“built-inadid include
dis-CourttheConveniently,area.”geographicticular

findingcriticalthisacknowledgeneed even tonocerns
haveWeexplanation.withoutasideand sets itof fact,
erro-clearlyisfindingthat theconcludingforno basis

of theaffirmancerequires anfindingneous, and that
to the Common-regardwithoutdecisionCourt’sDistrict

ininequalitiesfor thejustificationswealth’s asserted
population.district

planCommonwealth’sthat theassumingBut even
arbitrarinessofanyof “taintfreeconsideredcan be

meetfailed toappellants havediscrimination,”or
They in-inequalities.thejustifyingoftheir burden

prac-consistentahas followedlegislaturethesist that
countyconformity withinlinesdrawingof districttice

has followedthat StateshowingBut a aboundaries.
necessaryfrom thelong stepapractice is stillsuch a

Nei-practice.thatthat the must followshowing State
anyin Act of thenorConstitutionVirginiather in the

any interestexplicitly indicatedAssembly Virginiahas
providingor incountyof linesintegrityin preserving the

sub-politicalpoliticalof subdivisions asrepresentation
supra,Sims,v. atReynolds 580-581.divisions. Cf.

a singleConstitution establishescontrary, theOn the
apportionment and con-legislativefor bothstandard

onlyrequiresand that standardgressional districting,
prac-as isinsure, nearlybe drawn as to “asthat lines so

in proportion population.8toticable,” representation

8Cf., g., apportionment provision in Indianathe the Constitu­e.
(1971):Chavis, 124, n. 14v. 403 U. S. 136tion. Whitcomb

district,Representative where more than one“A orSenatorial
district, composed contiguouscounty shall ofconstitute a beshall
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And the origins of the constitutional provision make
clear that inequality district population, not repre-the

politicalsentation of subdivisions, is the Commonwealth’s
pre-eminent goal.9

Moreover, in asserting its ininterest preserving the
integrity of county boundaries, the Commonwealth offers
nothing more than vague references to “local legislation,”
without suchdescribing legislation with precision, with-
out indicating whether such legislation amounts to a
significant proportion of the legislature’s business, and
without demonstrating that the District Court’s plan
would materially affect the treatment of such legislation.10

counties; county,and no Senatorial apportionment,for evershall
be divided.’’ 4,Art. 6 (emphasis supplied).§

9Prior to its 1971,amendment in the providedConstitution that
Assembly“[t]he General by apportionshall law the State into dis­

tricts, corresponding with the number of representatives to which
it may be entitled in the House Representativesof Congressof the
of the United States; which districts shall be composed con­of
tiguous and compact territory containing nearlyas practicable,as

equalan number of inhabitants.” 55. At the time,same§ the Con­
stitution provided, respectwith legislativeto apportionment, only
that present apportionment“[t]he of the Commonwealth into
senatorial and house districts shall continue; but reapportionmenta
shall be yearmade in the nineteen hundred thirty-twoand and
every yearsten thereafter.” 43. Plainly,§ the adoption in 1971
of a provision, II, 6,Art. which single§ sets a governstandard to
legislative districting congressionaland apportionment, indicates that
in the minds of the draftsmen the same considerations applyshould
in the two situations. See Commission on Revision,Constitutional
Report on the VirginiaConstitution of (1969):117 is“There no
reason anyto make distinction between AssemblyGeneral and con­
gressional apportionment. For reason,this proposedthe section

II,[Art. provisionscombines§ 6] the of sections 43 and 55 thatso
a common principlesofset applies apportionmentto legislativeof

congressionalseats and seats.”
10Appellants maintain that :

governments“[L]ocal carry out much of the responsibilitiesvarious
governmentof State havingas well as direct concern in the enactment
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aniscounty representationthatThe Court assumes
ante,plan,reapportionmentVirginia’sofimportant goal

can beplanthethatsuggestappellantsand326-328,at
an in-give“toby the effortpart,inleastatjustified,

legisla-and countiesto the cities [thevoicedependent
Common-AppellantforBriefdaily governs.”ture]

iscounty representationIf33.Virginiaofwealth
apportion-then thegoal,indeed the Commonwealth’s

thatoffalls far shortin 1971 itselfplan adoptedment
fol-in theproblemthedescribeobjective. Appellants

terms:lowing

arisecoulda situationplan,the“Under Court’s
Wythe County, Virginia,ofwhere the 1602 citizens

areDistrictLegislativein theplacedwho were Sixth
in Generalpending theopposed legislationto local

They voice suchAssembly county.their mustfor
91,620 otherrepresentingopposition delegatesto the

composedLegislativein the Districtpersons Sixth
andCarroll, Floyd Montgomerythe Counties ofof

justifieslegislative This alone Vir-numerous local enactments.of
Moreover,political jurisdictions.ginia’s adherence totradition of

timeVirginia now for the firstthe revised Constitution allows
legislation well as for cities. Revisedspecial or local for counties as

VII, provisions2.Virginia,of Article Section ThoseConstitution
flexibility formerly affordedpermitnow counties the constitutional

only providingin services for their citizens.” Brief forto cities
VirginiaAppellant 27.Commonwealth of

provision appellants refer declares thatThe constitutional to which
Assembly may byprovide special act for thealsoGeneral“[t]he

any city,organization, government, powers county, town, orand of
taxation,regional government, including powers legislation,such of

Assembly may . Itand assessment as the General determine . . .”
noted, however, provision permits delegationshould be that this the

governments. speak thepowersof broad to local It does not to
obviously great politicalof concern to the of eachresidentsissue —

delegated powersubdivision —of the manner in which that bewill
by government.exercised the local



348

and Citythe of Radford, rather than oppose only
their 20,537 fellow Wythecitizens of County.” Brief
for Appellant Commonwealth of Virginia 27.

That argument assumes that some significant number
of issues will have an impact squarely Wytheon County,
while having no orimpact, a differing impact, on the
surrounding areas. For on issues affecting the entire
region or the Commonwealth as a presumablywhole—
the vast majority of issues—the critical concern is not
that each invote Wythe County be cast in a single dis-
trict, but that each vote cast be precisely equal in
weight to invotes every other part of the Commonwealth.
And the argument also assumes that the issues affect-
ing only one county are predominantof concern to the
voters. Under a representative form of government,
the voters participate indirectly through the election
of delegates. It should be obvious that aas voter’s
concern with regional or statewide issues increases rela-
tive to his interest in county issues, the significance of
voting outside the county will correspondingly diminish.

But even if a substantial number of issues do have an
impact primarily on a single county, and even if those
issues are of deep concern to the voters, it still does not
follow that the legislature’s apportionment plan is a
rational attempt to serve an important state interest.
The plan would by no means provide, even in the legisla-
ture’s own terms, effective representation for each county.
Thus, the fourth legislative district, which would elect
one delegate under the 1971 plan, consists of Wythe,
Grayson, and Bland Counties along with the city of
Galax. WytheYet County alone, toaccording appel-
lants’ figures, comprises 22,139 of the 49,279 persons
resident in the district. Since Wythe County makes up
almost one-half of the population of the fourth district,
the district’s delegate is likely to champion Wythe
County’s cause should an issue arise that pits its interest
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theCounty orBlandorGraysonofintereststheagainst
city of Galax.

effortsappellants’ofsaidthat can bethe bestIn short,
can beplanthethatiscounty representationto secure

in allbutunspecifiedrespect to someonly witheffective
singleaaffectissues thatnumber oflikelihood small

to theimportantoverwhelminglyarecounty and that
effec-providesiteven thencounty; andof thatvoters

repre-countythe affectedonly whererepresentationtive
in the dis-of votersthepercentagelarge enoughsents a

theofon electionimpact thea significanttrict to have
inwere,county representationifBut evendelegate.11

Commonwealth,of thegoallegitimateandfact, stronga
efforta rationalrepresentdidplan1971and even if the

the legisla-not clear thatthat it is stillgoal,to serve
bypreparedplanTheupheld.beplanture’s should

higher degreemuchathe Court would achieveDistrict
accomplishand wouldin itequality population,of district

disruption legis-of thesalutary with minimalgoalthat
thecounties. Offragmentingeffort to avoidlature’s

only 12Commonwealth,in thepolitical134 subdivisions
Moreplan.District Court’sbywould be divided the

in dis-persons votingthe number of residentsignificant,
county cityor andbe cut out of onethat wouldtricts

popu-out of the total state64,738,shifted to another is
even each of the4,648,494. Thus, makinglation of

in theempirical assumptions implicitand viewlogical
county effectivelythat lines would disenfran-violating

persons on certain local the numberissues,chise certain

11 county would, course,goal representation it ofTo realize the of
necessary county representative. Inbe to accord each at least one

Virginia, plan implementednot be withoutthe case of such a could
generating disparities populationvast and in theunconstitutional

justified byclearlyplanof the districts. And such a could not be
Reynolds Sims,analogy.”invoking v.the so-called “federal See

supra, at 571-577.
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of persons affected would still be 1less than of the½%
population.total state

IV

On this record —without any showing of the specific
need countyfor representation or a ofshowing how such
representation can be providedmeaningfully to small
counties whose votes would be submerged in a multi-
county district —I see no basis whatsoever for upholding
the Assembly’s plan1971 and the resulting substantial

invariations population.district IAccordingly, would
affirm the judgment of the District Court holding the
plan invalid under the Equal Protection Clause of the
Fourteenth Amendment.


