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WARDENWINGO,v.BARKER

22, 1972June11, 197­2 DecidedAprilArgued71-5255.No.

White,a Court.J., opinion for unanimousPowell, .delivered the
BkeNNAN, J., joined, post,concurring opinion, inJ., whichfiled a

p. 536.

petitionerforthe causearguedMillimanJames E.
LayL.were Norvieon the briefvice. Withhac himpro

Porter.J. Chesterand
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Robert Willmott,W. Assistant Attorney GeneralJr.>
of Kentucky, argued the cause for respondent pro hac
vice. With him on the brief was Ed Hancock,W. At-
torney General.

Briefs of amici curiae were byfiled Solicitor General
Griswold for the United States, byand Thomas D. Barr
for the Lawyers Committee for Civil Rights Under Law.

Me. Justice Powell delivered opinionthe of the
Court.

Although a speedy trial is guaranteed the byaccused
the Sixth Amendment to the Constitution,1 this Court
has dealt with that right on infrequent occasions. See
Beavers v. Haubert, 198 S. 77U. (1905); Pollard v.
United States, 352 U. S. 354 (1957); United v.States
Ewell, 383 U. S. 116 (1966); United States Marion,v.
404 U. S. 307 (1971). See also United Provoo,States v.
17 F. R. D. (D.183 Md.), 350 U.aff’d, S. 857 (1955).
The opinionCourt’s in v.Klopfer Carolina,North 386
U. S. 213 (1967), established that the right to a sjoeedy

istrial “fundamental” and imposedis by the 'Due Process
Clause of the Fourteenth Amendment on the States.2

SmithSee Hooey,v. 393 U. S. 374 (1969); Dickey v.
Florida, 398 U. (1970).S. 30 As Mr. Justice Brennan

1The Sixth provides:Amendment
“In all criminal prosecutions, the accused enjoy rightshall the to

a speedy and public trial, by an impartial jury of the State and
district wherein the crime shall committed,beenhave which district

haveshall been previously byascertained law, and to be informed
of the nature and cause the accusation;of to be confronted with the

againstwitnesses him; compulsoryto have process for obtaining
favor,witnesses in his and to have the Assistance of Counsel for his

defence.”
2 “We hold here rightthat the to speedya trial is as fundamental

anyas rightsof the bysecured the Sixth S.,Amendment.” 386 U.
at 223.
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none,Dickey, ininopinionconcurringin hisoutpointed
criteria-theoutto setattemptedwehaveof these cases

398judged.betoisrighttrialspeedythewhich}?y
ansuchmakeus tocompelscaseThis40-41.S., atU.

attempt.
I

anKentucky,County,Christianin1958,July 20,On
wield-by intrudersto deathbeatenwascoupleelderly

ManningSilassuspects,Twotool.iron tireaning
shortlyarrestedwerepetitioner,Barker, theWillieand

Septem-onthemjury indictedgrandThethereafter.
and17,Septemberonappointedwas15. Counselber

Common-21.Octoberfor Thewas settrialBarker’s
itand.Manning,againstcasestrongerahadwealth

unless Man-convictedbenotcouldBarkerthatbelieved
naturally un-wasManninghim.againsttestifiedning

on OctoberAccordingly,himself.incriminatetowilling
Com-thetrial,brought towasManningSilasdaythe23,

wasof whatfirsttheobtainedandsoughtmonwealth
trial.3Barker’sof16 continuancesofbe a seriesto
Man-convictingfirstByobjection.made noBarker
prob-possibleremovewouldthe Commonwealthning,

assuretobe ablewouldandoflems self-incrimination
Barker.testimony againsthis

fewathanmoreencounteredCommonwealthThe
first trialTheManning.ofprosecutionin itsdifficulties

con-in atrial resultedA secondjury.hungin aended
Appeals reversedKentucky ofCourtbut theviction,

by anobtainedevidenceofthe admissionofbecause
Commonwealth, 328 S. W.Manning v.illegal search.

againManning wastrial,his thirdAt(1959).4212d
reversedAppeals againofCourttheandconvicted,

3 although Barker’swhy,in recordtheexplanationnoThere is
sought untilwastrial, 21, continuancenoset for Octoberwasinitial

begun.haveshoulddays after the trial23, twoOctober
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grantedbecause the trial court not a ofchangehad
Manningvenue. v. 346 2dCommonwealth, S. W. 755
A trial in(1961). hung jury.fourth résulted á Finally,
trials,after five was in MarchManning convicted, 1962,

of one a inmurdering victim, trial,and after sixth De-
cember he1962, was convicted of murdering the other.4

The County Circuit CourtChristian holds three terms
yeareach February, June, September.and Barker’s—in

initial trial was take inplace Septémberto term ofthe
1958. The first continuance postponed it until the Feb-
ruary 1959 term. The second grantedcontinuance was
for only.monthone termEvery thereafter for as long
as the prosecutionsManning were in process, the Comtr

routinelymonwealth moved to continue case toBarker’s
thé next term. When the case was continued from the
June 1959 term until the. following September, Barker,
having spent 10 months in jail, byobtained his release
posting $5,000a bond. He thereafter remained free in
the community until his trial. Barker made no objection,
through his counsel, to the 11first continuances.

When Februaryon 12, 1962, the Commonwealth
moved for the twelfth time to continue case until thethe
following term, Barker’s counsel filed a motion to dis-
miss the indictment. The motion dismiss wasto denied
two weeks later, and the Commonwealth’s motion for
a continuance granted.was The Commonwealth was
granted further continuances in June 1962 Séptem-and
ber 1962, to which object.Barker did not

In February 1963, the first term of court following
Manning’s final conviction, the Commonwealth moved
to set Barker’s fortrial March 19. But on the day
scheduled for trial, it again for amoved continuance
until the June term. It asgave its reason the illness

4Apparently Maiming appealnotchose to these final two con­
victions.
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of ex-sheriff who was thethe chief officerinvestigating
in the case. To this continuance, objectedBarker un-.
successfully.

The witness was still unable testifyto in June, and
the trial, which been forhad wasJune continued19,siet

'again until the September term over Barker’s ob-
jection. This time the court announced thethat case
would be dismissed for lack of if it were-prosecution
not tried during the term.next The final trial date
was set for October' 9, 1963. date,On that Barker
again moved to dismiss the' andindictment, this time
specified that righthis to speedya trial had been vio-
lated.5 The motion was denied; the trial commenced
with Manning.as prosecutionthe chief witness; Barker

life,was convicted and agiven sentence.
appealedBarker his conviction Kentuckyto the Court

of Appeals, in part onrelying speedyhis trial claim.
The court Barker Commonwealth,affirmed. v. 385
S. 2d (1964).W. 671 In February 1970 peti-Barker
tioned for corpushabeas in the United States Dis-
trict Court for the Western District of Kentucky. Al-

thethough rejectedDistrict Court petitionthe without
holding a hearing, the court granted petitioner leave to
appeal in pauperis and a certificate of probableforma

appeal.cause to On theappeal, ofCourt Appeals for
Circuit,the Sixth affirmed the District Court. F.442 2d

1141 (1971). It ruled that Barker had waived his
speedy trial claim for the entire period before February
1963, the date on which the court believed he had first
objected delayto the by afiling motion to dismiss. In
this belief the court was mistaken, for the record re-

5The written motion Barker allegedfiled objectedthat he had to
every Februarycontinuance since 1959. The record does not reflect
any objections until the motion dismiss,to filed in February 1962,

objectionsand the to the sought bycontinuances the Commonwealth
in March 1963 and June 1963.
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February The1962.was infiledveals that the motion
thisargumentat oral beforeconcededsoCommonwealth

remaining pe-further thecourt held thatTheCourt.6
raised hisBarker firstthe date on whichriod after

onlywasthoughtithis trial —whichand beforeclaim
actually months —waswas 20whichmonths buteight

held thatcourtIn theaddition,unduly long.not
theand thatprejudice,no resultinghad shownBarker

for thejustificationvalidwas aof theillness ex-sheriff
404for certiorari.petitionBarker’sdelay. grantedWe

(1972).1037S.U.
II

fromdifferentgenericallytrial isto aright speedyThe
in Constitutionthe, enshrinedrightsotherofany the

to theIn additionof the accused.protectionfor the
ac­be treatedpersonsall accusedconcerngeneral that

is societalathereprocedures,and fairto decentcording
sepa­existstrial whichspeedyain providinginterest

ofintereststheto,oppositioninfrom, and at timesrate
promptaprovidetoinability of courtsThethe accused.

• incasesofbackloglargeatocontributedtrial has
defend­enablesthings,among otherwhich,urban courts

guiltyofeffectively pleasformorenegotiatetoants
system.7themanipulateotherwiseandoffensesto lesser
periodslengthyforbondreleased onaddition, personsIn

othercommittoopportunityhave antrialawaiting
ofresidentsto thelittle comfortbe ofIt mustcrimes.8
atBarker wasknow thatKentucky, toCounty,Christian

of a viciouswhile accusedyearsfouroverbail foronlarge

6 Arg. 33.of OralTr.
7 Districtin theon CrimeCommissionPresident’sReport of the

(1966).256of Columbia
8 1968, persons arrestedof theC., inWashington, D.In 70.1%

while-on bail.were re-arrestedprior to trialrobbery and releasedfor
Constitutionality Deten-Pretrialthe ofMitchell, andBail Reform
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ultimatelymurder of was convicted!and brutal which he
thetrial,the an accused is freeMoreover, longer awaiting

bailtempting opportunity jumpinore becomes his to
delay punish­arrest andescape.9 Finally,and between

,mayment have a detrimental effect on rehabilitation.10
If cannot he is con-bail, generallyaccused make. an

in afined, jail.as was for 10 local Thismonths,Barker
the overcrowding generally deplorableto andcontributes

'. exposurestate of those institutions.11 to theseLengthy
aconditions “has destructive effect on human character

and makes the rehabilitation of individualthe offender
more maydifficult.”12 times the resultAt bemuch even

violent rioting.13 Finally, pretriallengthy detention is
costly. The cost of prisonera inmaintaining jail varies

$3 $9from to per and this amounts today, millions across

tion, 1223, (1969),55 Va. L. citing ReportRev. 1236 of the Judicial
StudyCommittee to OperationCouncil. the of the Bail Reform Act in

(1969).the District of 20-21Columbia
9The number of these Annualoffenses been increasing.has See

Report of the Director of the Administrative Office of the-United
Courts, 1971,p.States 321.

punishmentis desirable that10 “[I]t should follow .offence as
closely possible; impressionas for its upon the minds of men is

by distance, and,weakened besides, distance adds uncertaintyto the
bypunishment,of affording new escape.”of Bentham,chances J.

Theory LegislationThe of (Ogden 1931).326 ed.
11To Justice,Establish To Insure Tranquility,Domestic Final

Report of the National Commission on the Causes and ofPrevention
(1969).Violence 152

12Testimony of James Bennett,V. Director, Prisons,Bureau of
Hearings on Federal Bail Procedures before the Subcommittee on

RightsConstitutional and the ImprovementsSubcommittee on in
MachineryJudicial of the Senate Committee Judiciary,on the 88th

Cong., Sess., (1964).2d 46
13 g.,E. the “Tombs” riots in CityNew York in 1970. N. Y.

Times, 3,1970, p. 1;Oct. col. 8.
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whichsociety wageslosesIn addition,the Nation.14
fam-supportit must oftenandearned,havemight been

breádwinners. .ilies of incarcerated
trialspeedytorighttheA difference betweensecond

depri-thatisrightsother constitutionaland the accused’s
advantage.may work to the accused’srightthevation of

timeAs thedefense tactic.Delay not uncommonis an
lengthens,and trialof the crimethe commissionbetween

or their memoriesunavailablewitnesses becomemay
prosecution,support themay fade. If the witnesses

Andseriously so.sometimesweakened,its case will be
proof.ofthe burdenprosecutionit is the which carries

beor torightto counsel theThus, unlike the right
ofdeprivationcompelled self-incrimination,fromfree

per prejudicenot se thespeedythe to trial doesright
ability himself.accused’s to defend

right toperhaps importantly,and theFinally, most
proce-otherspeedy conceptis a more thanvaguetrial

impossiblé to determinedural forrights. is, example,It
denied. Wewhen the has beenprecision rightwith
in systemtoo adefinitely longcannot how islongsay

be but deliberate.15justice supposedwhere is to swift
in crim-pointthere is no fixed theconsequence,aAs

can the defendant toprocess putinal when the State
or the toexercising waiving rightthe ofchoice either

the- moves forIf, example,trial. for Statespeedya

14 Society, Report-by theChallenge in a FreeThe of Crime A
and ofPresident’s Commission on Law Enforcement Administration

(1967).131Justice
15 manylarge procedural safeguardsof'themeasure because“[I]n

accused, ordinary procedures prosecu­provided an the for criminal
requirementdesigned pace.to A oftion are move at a deliberate

speed theuponunreasonable would have a deleterious' effect both
rights upon ability .society protectof the accused and the of to itself.”

Ewell, 116, (1966).United States v. 383 U. 120S.
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a 60-day notcontinuance, granting that continuance is
a of speedythe cir-rightviolation to trial unless the

of case delaycumstances the are such that further would
endanger the protects.values the right impos-It is
sible to more generalizedo than about when cir-those
cumstances comparableexist. nothingThere is to the
point in processthe when a defendant exercises or waives
his right to orcounsel his aright juryto astrial. Thus,
we inrecognized Haubert, supra,Beavers v. in-any
quiry into speedya trial claim a functionalnecessitates
analysis of right in particularthe the of thecontext
case:

“The right of a trialspeedy necessarilyis relative.
It is delaysconsistent with and depends cir-upon
cumstances. It rightssecures to a defendant. It'

precludedoes’not rights public justice.”the of 198
S.,U. at 87.

The amorphous quality rightof the also leads to the
unsatisfactorily remedysevere of dismissal of in­the
dictment when the right has been deprived. This is
indeed a serious consequence because it means athat
defendant who may be guilty of a serious willcrime
go free, without having been tried. Such a isremedy
more serious than an exclusionary orrule a reversal
for a new trial,16but it onlyis possiblethe remedy.

Ill

Perhaps because the speedy trial right is so slippery,
two rigid approaches are urged upon us as ofways
eliminating some of the whichuncertainty ex-courts

16Mr. Justice White noted in opinionhis for the inCourt
Ewell, supra, 121,at that applicationoverzealous of remedythis

infringewould “the societal in trying peopleinterest crime,accused of
rather than granting them immunization legalbecause of .”error. . .
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jnperience protecting the right. The suggestionfirst
is that holdwe that the requires aConstitution crim-
inal defendant' to be offered a trial within a specified

period.time The result of such wouldrulinga have
the virtue clarifyingof when the isright andinfringed
of simplifying applicationcourts’ of it. Recognizing
this, some legislatures have enacted and somelaws,
courts have adopted procedural nar-rules which more
rowly define right.17the The United States Court of
Appeals for the Second Circuit has promulgated rules
for the district courts in that Circuit establishing that
the government readymust be for trial within six months
of the date of exceptarrest, circumstances,in unusual
or the charge will be typeThis of ruledismissed.18 is
also byrecommended the American Bar Association.19

But such a result would require this Court engageto
in legislative or rulemaking activity, rather than in the
adjudicative process which weto should confine our
efforts. We do not proceduralestablish for therules
States, except when bymandated the Constitution. We
find no constitutional basis for holding that the speedy

righttrial can be quantified into specifieda number of
days or months. The States, of arecourse, pre-free to
scribe a periodreasonable consistent with constitutional

but ourstandards, approach precise.must be less
The second suggested alternative would restrict con-

17 examples,For see ProjectAmerican Bar Association on Stand­
ards Justice, Speedyfor Criminal (ApprovedTrial 14-16 Draft
1968); Note, Right, Speedy Trial,The &to Criminal 57 Col. L. Rev.
846, (1957).863

18 RegardingSecond Circuit Rules Prompt Disposition of Crim­
(1971).inal Cases
Project, supra, 17,19 ABA example pro­n. at 14. For an of a

posed statutory rule, Note, Lagging Right Speedy Trial,see The to a
1587, (1965).51 Va. L. Rev. 1619
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ac-in thewhichthose casestorightof thesideration
haveMost Statestrial.speedyademandedhascused

“demandtheto asreferred'looselyiswhatrecognized
clear,notIt isit.21rejectStateseightalthoughrule,”20

Althoughterm.by thatis meantwhathowever, precisely
theconsideredthat hasappealsofcourtevery federal

rule, someof demandkindsomehas endorsedquestion
waiver,22concept oftherule withintheregardedhave
weighedbea factor toit asviewedhaveotherswhereas

20 County,Woodbury 233CourtDistrict.v.g., PinesE. of
Note, Thegenerally(1943). See2d 574101284, W.N.Iowa

(1957);846, 853Criminal Trial, Col. L. Rev.57SpeedyRight to a
1587,Trial, Va. L. Rev.51SpeedyRight to aLaggingNote, The

(1965).1601-1602
21 banc),(ere70, 583373 P. 2dMaldonado, Ariz.92v.StateSee

26,People, 364148 Colo.(1962) ; Hicks v.denied, S. 928371 U.cert.
353, 130Prosser, Y.309 N.People(ere banc); v.(1961)2d 877P.

2032dN.State, 175,102 E.230 Ind.(1955); v.Zehrlaut2d 891N. E.
2d 135204, S. E.Commonwealth, 35184 Va.Flanary v.(1951);
(1917);93, E. 103293 S.Chalfant, Va.parte 81 W.(1945); Ex
Dodson,(1956); State v.2d 474472, 304 P.Hess, Kan.State v. 180

Vawter, 236State v.(1961). But458, 782 see360 P. 2d226 Ore.
(1963).85, P. 2d 915Ore. 386

22 (CA4 1962); Bruce v.Hill, 2d 601v. F.United States 310See
denied, 9211965), 384 U. S.(CA5 cert.States, 2d 318F.United 351

(CA7 1968), cert.Perez, 2dv. 398 F. 658(1966); StatesUnited
States, 110 2d 817(1969); Pietch v. United F.denied, U. 1080393 S.

States,(1940); v. Uniteddenied, 648 Smith(CA10), 310 U. S.cert.
(ere(1964) banc). The38,App. 331 F. 2d 784118 U. S. D. C.

takesthat Sixth Circuitopinion below in this case demonstrates the
approach.a similar

have attachedimportance which these courtsAs of thean indication
Perez, supra, thatrule, in the court heldsee whichto the demand

claim, of anany speedy trial because he knewa defendant waived
trial, thoughno for an immediate evenindictment and made demand

by counselgave representedno indication that herecord wasthe
thoughdemand, and eventime he should have'made hisat the when

by prosecution rightthe of toinformed the or hishe was not court
speedya trial.
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in assessing whether there has been a deprivation of the
speedy trial right.23 We shall' refer to the former ap-
proach as the demand-waiver doctrine. The demand-
waiver doctrine provides that a defendant anywaives
consideration of his right to speedy trial for any period
prior to which he has not demanded a trial. Under this
rigid approach, a prior demand is a necessary condition to
the consideration of speedythe right.trial This essen-
tially was the approach the Sixth Circuit took below.

Such an approach,, by presuming waiver of a funda­
mental right24 from isinaction, inconsistent with this

pronouncementsCourt’s on waiver of constitutional
rights. The Court has defined waiver as “an intentional
relinquishment or abandonment of a known right priv­or
ilege.” Johnson v. Zerbst, 304 U. S. 458, 464 (1938).
Courts should “indulge every reasonable presumption
against waiver,” Aetna Ins. Co. v. Kennedy, 301 U. S.
389, 393 (1937), and they should presume“not acqui-

23Although stating theythat recognize a rule,demand the ap­
proach of the Eighth and Ninth Circuits seems to be that deniala of
speedy trial can be despitefound an absence of a demand under
some Bandycircumstances. See v. United States, 408 F. 2d 518
(CA8 1969) (a purposeful oppressiveor delay may overcome a fail­
ure to demand); v.Moser States,United (CA9381 F. 2d 363 1967)
(despite a demand,failure to the court balanced other considerations).

The Second Circuit’s approach is unclear. There are cases in
which a failure to demand strictlyis construed- as a g.,waiver. E.
United States DeMasi,v. F.445 2d (1971).251 In cases,other the
court has seemed to willingbe to consider claims in which there was
no g.,demand. E. United exStates rel. Solomon v. Mancusi, 412 F.

88,2d denied,cert. 396 (1969).936U. S. Certainly the Dis­
trict Courts in the Second Circuit have regardednot the demand rule

beingas rigid. See United States Mann,v. 291 F. Supp. (SDNY268
1968); United States v. Dillon, 183 F. Supp. (SDNY541 1960).

The First Circuit also rejectseems to the rigidmore approach.
Compare United States v. Butler, 426 F. 2d (1970),1275 with
Needel Scafati,v. 412 F. 761,2d denied,cert. 396 (1969).U. S. 861

24See 2, supra.n.
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BellOhiorights,”fundamentaloflosstheinescence
307292,S.Comm’n, 301 U.UtilitiesPublicCo. v.Tel.

(1962),606U. S.Cochran, 369v.CarnleyIn(1937).
held:we

imper-isrecorda silentfromwaiver“Presuming
mustthereshow, ormustrecordThemissible.

anshow, thatwhichevidenceandallegationanbe
andintelligentlybutcounselofferedwas.accused
lessAnythingoffer.therejectedunderstandably

Id., at 516.waiver.”notis
ofwaivertorespectsimilarly withruledhasThe Court
g.,e.See,accused.theprotecttodesignedrightsother

(1966);475-476436,Arizona, S.U.384v.Miranda
(1969).238Alabama, U. S.395v.Boykin

ofthe rulefromtrialspeedytorighttheexcéptingIn
rights,fundamentalothertoappliedhavewewaiver

re­haveruledemand-waivertheappliedhavethatcourts
theforusually worksdelaythatassumptionon thelied

readilyanyofabsenceon theandaccusedof thebenefit
for a defend­processthe criminalintimeascertainable

waiving hisorexercisingofthe choicegivento beant
delay benefitsthattruenecessarilynotisitButright.
delay appre­in whichareThere casesdefendant.the

himself.25defendtoabilitydefendant’stheciably harms

25 someprocedure fordeliberately by passes state“If a defendant
corpushabeasjudgereason, onfederalatactical, otherorstrategic,

consideredtheby-passing wasthat thehe findsifmay deny relief
thatpresupposesdemand doctrineThepetitioner.of thechoice

advantagesupposedfordeliberate choicetrial is ato demandfailure
accused, but thealways thedelay benefitsassumption thattheon

any itthan doesmoreinherently the accusedbenefitdelay does not
to havebe presumedConsequently, man should notathe state.

thatsilence inactionbecause of orchoicea deliberateexercised
necessity for athe demand.”ofthat he is unawareequally meancould

1587,Trial, Rev.Speedy 51 Va. L.Right aLagging toNote, The
omitted).(1965) (footnotes1610
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Moreover, a defendant jailconfined priorto trialto is
obviously disadvantaged by delay as is a defendant re-
leased on bail but tounable lead a normal life because
of community suspicion and his anxiety.own

The ofnature the speedy trial right makedoes it
impossible to pinpoint precisea intime processthe
when the right must be asserted or waived, but that
fact does arguenot for placing the burden of protect-
ing rightthe onsolely Adefendants. defendant has
no duty to bring tohimself trial;26 the hasState that
duty wellas as dutythe of insuring that trialthe is
consistent with process.27due Moreover, for the rea-
sons earlier society.hasexpressed, particulara interest
in bringing swift prosecutions, society’s representa-and.
tives are the ones who protectshould that interest.

It is noteworthyalso that such rigida of theview de-
mand-waiver placesrule defense incounsel an awkward
position. Unless he demands a earlytrial and heoften,

inis danger of frustrating his right.client’s If counsel is
willing to delaytolerate some because he itfinds reason-

own,able and inhelpful preparing his he be un-case, may
able to speedyobtain a trial for his the end ofclient.at

time.that Since under the demand-waiver rule no time

26 Burger Court,As Mr. Chief Justice Dickeywrote for the in.
v. Florida:
“Although great manya personsaccused putseek' to off the com

long possible,frontation rightas as inquirythe promptto a into
chargescriminal is dutyandfundamental the chargingof the author-

ity provideis to prompta 30,trial.” (1970)398 U. S. 37-38
(footnote omitted).

27 judge,As a circuit Mr. Justice BlackmuN wrote:
government and,“The matter,for that the trial court are not
responsibilitywithout expeditiousfor the trial of criminal cases. The

promptnessburden for trial is solely uponnot the defense. The
right speedyto ‘a . . . constitutionallytrial’ is guaranteed and, as
such, is not onlyto be honored vigilantfor the knowledge-and the

Hodges v. United States,able.” 543, (CA8408 F. 2d 1969).551
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havewillgovernmentmade,is thedemandtheruns until
de-thebringtoreasonableis otherwisetimewhatever

Thus,made.beenhasdemandatrial aftertofendant
arrestaftermonthsmade threedemand isif firstthe

rule,six-monthaprescribesjurisdiction whichin a
months —whichninea total ofwill haveprosecutionthe

the circumstances.underwholly unreasonablebemay
automatic,aneitherlikely to beispracticeinThe result

appointmentimmediately aftermadepro demandforma
demand-waiverfor thebutdelays which,orof counsel

not con-isresultaSuchbe tolerated.notwouldrule,
or thesociety,defendants,ofthesistent with interests

Constitution.
whoa defendanttherefore, the rule thatreject,We

right.28hiswaivesforevertrialspeedyfails demand ato
hasdefendantthehowever,mean,notThis does that
thethinkWehisassert right.toresponsibilityno

of or failureassertiondefendant’srule is thatbetter the
factorsone of thetrial isspeedyarighthisto assert to

ofdeprivationinto theinquiryin anto be considered
ofrigiditiestheavoidsa formulationthe Suchright.

un-possibleresultingrule anddemand-waiver thethe
courtthe trialIt allowsapplication.in itsfairness

28 rejects rigid demand-­thealsoBar AssociationAmerican'The
rule:waiver

of situ-a numberareposition is that there“One for this'reason
chargethe orofis unawareations, where defendantsuch as the

counsel, it unfair toin iswhichthe defendant is withoutwhere
requirementa demandrequire a demand .... Jurisdictions with

proc-defining exceptions, acontinuing ofproblemare with thefaced
uniformity ....always withess not been carried outwhich has

requirement with theis inconsistentimportant, the demandMore
. . .public disposition of cases.prompt [T]hein criminalinterest

delayed merelyunreasonably, not betrial of a criminal case should
interestthink it is in his bestthe defendant not thatbecause does

supra,Project,ABAprompt disposition charge.”to of theseek
17,n. 17.at .
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judicialto a discretion based on the circum-exercise
any applicabledueincluding ofstances, consideration

proceduralformal rule. It would for exam-permit,
to aple, weighta court attach a different to situa-

objecttion in the toknowinglywhich defendant fails
in attorneyfrom a which his inacquiescessituation

delay client,without orlong adequately informing his
appointed.from in which no counsel Ita situation is

andfrequencywould also allow a court to weigh the
signifi-of objections opposed attachingforce the as to

purely pro objection.cant to aweight forma
responsibilityIn a toruling defendant has somethat

from ourspeedy claim, departassert a trial we do not
in of funda-holdings concerningother cases the waiver

re-placedmental in which we have the entirerights,
prosecution that the claimedsponsibility on the to show

voluntarilyknowinglywaiver was and made. Such
orcases must exercisedrightshave involved which be

clearlya or identifiablespecificwaived at time under
notcircumstances, rights plead guilty,the tosuch as

to demand a jury trial, privilege againstto exercise the
of coun-self-incrimination, and to have the assistance

speedyWe to arightsel. shown above that thehave
inuniquetrial is its as to when and underuncertainty

may deemedwhat circumstances it must asserted or bebe
com-waived. But the rule we whichtoday,announce

ports principles, placeswith constitutional the primary
prosecutorsburden on the courts and the to assure that

hardlyto ifbroughtare trial. We need add thatcases
delay attributable to the waiveris then hisdefendant,
may be undergiven doctrine,standard waiver theeffect
demand rule aside.

We, reject oftherefore, ap-both the inflexible
proaches periodfixed-time it furthergoesbecause—the
than the Constitution the demand-waiver rulerequires;
because is to rightit insensitive a which we have deemed
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fundamental. The approach acceptwe is*>abalancing
intest, which the conduct of both the prosecution and

the defendant are weighed.29

IV

A balancing test necessarily compels courts to ap-
proach speedy trial cases on adan hoc basis. We can
do little more than identify some of the whichfactors
courts should inassess determining whether. a par-
ticular defendant has been deprived of his right.
Though some might express them in different weways,
identify four such factors: Length thedelay, reasonof.
for the thedelay, defendant’s assertion of his right, and
prejudice to the defendant.30

The length of delaythe is to some extent a trigger-
ing mechanism. Until there is some delay which is
presumptively prejudicial, there is no necessity in-for

intoquiry the other factors that go into the balance.
Nevertheless, because of the imprecision of rightthe
to speedy trial, the length of delay that provokewill
such an inquiry is necessarily dependent upon pecu-the

29Nothing we have said should be interpreted as disapproving a
presumptive adoptedrule by a incourt the exercise of its supervisory
powers which establishes a fixed periodtime within which cases must
normally be brought. 18, supra.n.See

30See, g.,e. United States v. Simmons, 338 804,F. 2d (CA2807
1964), denied,cert. 380 U. S. 983 (1965); Note, RightThe to a
Speedy Trial, 20 Stan. 476,Rev.L. (1968).478 n. 15

In his concurring opinion in Dickey, Mr. Justice Brennan iden­
tified three factors for consideration: the source of delay,the the

it,reasons for and whether delaythe prejudiced the pro­interests
bytected right.the S.,398 U. at 48. He included consideration

of the defendant's failure to assert righthis in the cause-of-delay
category, and he thought lengththe delayof was relevant primarily
to the reasons delayfor and prejudicialits Id.,effects. n. 12. In
essence, however, there is little difference between his approach and
the one adoptwe today. See Note,also RightThe to Speedya Trial,
supra, for another slightly approach.different



531

liar circumstances of the case.31 To take but one ex-
delayample, the that can ordinarybe tolerated for an

considerablystreet iscrime less than a serious,for com-
plex conspiracy charge.

Closely length delayrelated ofto is the reason the
too,government justifytoassigns the delay. Here, dif-

ferent shouldweights toassignedbé different reasons.
A deliberate attempt the in orderdelay hamperto totrial
the defense should be weighted heavily against gov-the

Aernment.32 more neutral reason negligencesuch as
or overcrowded courts should be heavilylessweighted
but nevertheless should be considered since the ultimate

for suchresponsibility circumstances must rest with
rather,the government than with Fi-the defendant.

anally, valid suchreason, as a missing witness, should
justifyserve to appropriate delay.

We have already discussed the third thefactor, de-
responsibilityfendant’s to assert his right. Whether and

how a defendant asserts closelyisrighthis related to
the other factors we have mentioned. The ófstrength
his efforts will bybe affected length of the delay,the
to some byextent the reason for delay, andthe most
particularly by personalthe is notprejudice, which al-
ways readily identifiable, that he experiences. The more
serious the deprivation, the more likely a defendant is to
complain. The defendant’s assertion speedyof trialhis
right, then, is entitled to strong evidentiary inweight de-

31 example,For the First thoughtCircuit delaya of nine months
overly long, absent a good reason, in dependeda case that eye­on

testimony.witness United Butler,States v. 1275,426 F. 2d 1277
(1970).

32We have previousindicated on occasions that it is improper for
prosecutionthe intentionally delayto gain“to some tactical ad­

vantage over or to[defendants] harass them.” United States v.
Marion, 404 307,U. (1971).S. 325 See Pollard States,v. United.

354,352 U. (1957)­S. 361
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ofdeprivedbeingisdefendantthewhethertermining
righttheto assertfailurethatemphasizeWeright.the

he wasthatprovetofor a defendantdifficultitmakewill
speedy trial.adenied

Preju-defendant.to theprejudiceisfactorA fourth
theoflighttheinassessedbeshouldcourse,ofdice,
wasrighttrialspeedythewhichdefendantsofinterests

threeidentifiedhasCourtThisprotect.todesigned
in-pretrialoppressivepreventto(i)interests:such
theofconcernanxiety .andminimizetocarceration; (ii)
de-thethatpossibilitythelimit(iii) toaccused; and

isseriousthese, mosttheOfimpaired.33bewillfense
adequatelyinability of a defendantthelast, becausethe

sys-entiretheoffairnessthehis skewscaseprepareto
thedelay,during adisappearordieIf witnessestem.

if de-prejudicealsoisThereis obvious.prejudice
accurately eventsrecalltoare unablefense witnesses

nothowever, ismemory,Loss ofpast.distantof the
has beenwhatbecausethe recordinalways reflected

rarely be shown.canforgotten
disadvan­societalthepreviouslydiscussedhaveWe

obviously theincarceration, butpretriallengthyoftages
hisobtaincannotwhothe accusedfordisadvantages
jailinspentThe timeserious.even morearerelease

individual.on theimpactdetrimentalhastrial aawaiting
family life; anddisruptsitjob;of ameans lossoftenIt

no recre­little orjailsMost offeridleness.enforcesit
inspentThe timeprograms.34or rehabilitativeational

33 Hooey,120; v.S., SmithEwell, U. at383States v.United
Carolina,North(1969). KlopferIn v.374, 377-378393 U. S.
awaitinga defendant(1967), indicated that213, 221-222 weU. S.386

scorn, deprived of em­subjected publictomight betrial on bond
for,right speakhis toin ofand exerciseployment, chilled the

unpopular political causes.with, participate inandassociate
34 Tranquility,Justice, FinalTo Insure DomesticTo EstablishSee

Preventionon the Causes andNational CommissionReport of the
(1969).of 152Violence
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jail is dead if asimply Moreover,time. defendant is
inhe is hindered his toup, ability gather evidence,locked

prepareor hiswitnesses,contact otherwise defense.35
anyoneonImposing consequences yetthose who nothas

especiallybeen convicted is serious. It is tounfortunate
impose persons ultimatelythem on those who are found
to be innocent. even ifFinally, an accused is not in­

toprior, trial, bycarcerated he is still disadvantaged re­
liberty bystraints on his and living under a cloud of

anxiety, suspicion, hostility.and often See cases cited
supra.in n. 33,

We regard of the fournone factors identified above
necessaryas either a or sufficient condition to the find-

ing deprivationof a of right speedythe of Rather,trial.
they are related factors and must be togetherconsidered
with such other mayas be relevant.circumstances
In sum, these factors have no talismanic qualities;
courts must still inengage a difficult- and sensitive bal-

process.36ancing But, because we are dealing with a
pffundamental right accused, processthe this must be

carried out with full recognition that the accused’s in-
in aterest speedy specificallytrial is inaffirmed the

Constitution.
V

difficultyThe of the task of balancing these factors
is illustrated this whichby case, we consider to be close.
It is clear that the length delayof between arrest and

yearstrial —well over five extraordinary. Only—was

35There is statistical personsevidence that who are be­detained
tween arrest and likelytrial are prisonmore to receive séntences
than pretrial release,those.who obtain although other factors bear
upon this Wald,correlation. See Pretrial Detention and Ultimate

Study,Freedom: A Statistical 39 (1964).N. Y. U. L. Rev. 631
36 exampleFor an of speedyhow the ap­trial issue should be

proached, Judgesee opinionFrankel’s excellent in United v.States
Mam, Supp. (SDNY291 1968).F. 268
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seven of periodmonths that can be attributed to a
strong the of theexcuse, illness ex-sheriff inwaswho

ofcharge the investigation. Perhaps some woulddelay
have been permissible under ordinary socircumstances,
that Manning becould utilized as a inwitness Barker’s

buttrial, yearsmore than four was long period,too a
particularly since a good part of periodthat was attribut-
able to the Commonwealth’s inabilityfailure or tryto
Manning under that comportedcircumstances with due
process.

Two counterbalancing factors, however, outweigh these
deficiencies. The first is prejudicethat was minimal.
Of course, prejudicedBarker was to some byextent

fop,,living over yearsfour under a of suspicioncloud
and anxiety. Moreover, although he was onreleased

forbond ofmost the period, he spenddid 10 months
jailin before trial. But there is no anyclaim that

of Barker’s witnesses died or otherwise became unavail-
able owing to delay.the The transcripttrial indicates
only two very minor lapses of memory on the—one
part of prosecutiona witness —which were in wayno
significant to the outcome.

More important than the ofabsence serious prejudice,
is the fact that Barker did not want a speedy trial.
Counsel appointedwas for Barker immediately after
his indictment and represented him throughout pe-the
riod. No question is raised as theto ofcompetency
such counsel.37 Despite the fact that counsel had notice
of the motions for continuances,38 the record shows no
action whatever taken between October 21, 1958, and
February 12, 1962, that could be construed as the asser-
tion of the speedy trial right. On the latter in re-date,
sponse to another motion for continuance, Barker moved

37Tr. of Oral Arg. 39.
38Id., at 4.
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to dismiss the indictment. The record does not show on
groundwhat this was based,motion it isalthough clear

that no alternative motion was made for an immediate
•trial. Instead the record strongly suggests that while

take,he hoped to advantage delayof inthe which he
therebyhad obtain a dismissal of theacquiesced and

definitelyhecharges, did want tonot be tried. Counsel
conceded at oral argument:as much

“Your I wouldhonor, thatconcede Willie Mae
probablyBarker don’t know this for a fact——I

probably did not want be tried. Ito don’t think
any man wants to be Itried. And don’t consider

liabilitythis a Ion his behalf. don’t blame him.”
Tr. of Arg.Oral 39.

probableThe reason for Barker’s attitude was that he
was gambling on Manning’s acquittal. The evidence

verywas not strong against theManning, reversalsas
juriesand hung suggest, and Barker undoubtedly thought

ifthat wereManning he wouldacquitted, never be
tried. Counsel also conceded this:

“Now, it’s true that the for delayreason this
was Kentucky’sthe Commonwealth of desire to

testimonysecure the accomplice,of the Silas Man-
Andning. it’s that if Manningtrue Silas were

never convicted, Willie Mae Barker would never have
been convicted. Id.,We concede this.” at 15.39

39Hindsight is, course,of help notingbut we cannot that20/20,
if immediatelyBarker had persistentlymoved and speedyfor a trial
following indictment, successful,ifand he had been he would have
undoubtedly acquittedbeen Manning’s testimonysince was crucial
to the Commonwealth’s case. It could anticipatednot have been at
the outset, however, Manningthat would have been tried six times

four-yearover a period. Thus, gamblethe Manning’sdecision to on
acquittal may prudenthave been a choice at the time it was made.
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isacquittalgambling Manning’sThat wasBarker on
• ■ theby following prohissuggestedalso failure, forma

1962, objectto tomotion to filed in Februarydismiss
for continuances.next two motionsCommonwealth’sthe.

Manning’sit until March afterIndeed, 1963,was not
■ hishavingthat lostfinal, Barker,convictions were

objectto to further continuances. Atgamble, began
that the Commonwealth’s excuse was the illnesstime,
of justifiedthe Barker has concededex-sheriff, which

delay.40the further
maynot holdWe do there never be a situationthat

in which an may speedyindictment be dismissed on
trial grounds objectwhere the has failed todefendant-
to continuances. mayThere be a in whichsituation
the defendant represented by incompetent counsel,was

severelywas or inprejudiced, even cases which the
continuances granted parte.were ex But ex-barring
traordinary circumstances, we would be reluctant indeed

constitutional,to rule that a defendant was denied this
right on a that stronglyrecord asindicates, does this
one, that the diddefendant not a speedywant trial.
We hold, therefore, that Barker deprivedwas not of

due processhis right to a speedy trial.
The judgment of the Court of Appeals is

Affirmed.

Mr. White,Justice whomwith Mr. Justice Bren-
nan joins, concurring.

Although rejectsthe Court petitioner’s, speedy trial
claim and affirms denial of petitionhis for habeas corpus,

40At argument,oral counsel for Barker stated i
“That sheriff,was after the the witness, ill;material was the man

who had yes.arrested the petitioner,’ And the Sixth Circuit held
that this was a sufficient delay,reason for denyand we don’t this.
We concede that this was sufficient delayfor the from March 1963

October,to but it explain delaysdoes.not priorthe to that.” Tr. of
Arg.Oral 19-20.
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not so clearly acquiescedthat had Barkerapparentit is
delays in this the resultmajor case,involvedin the

thebeen Commonwealth’shave otherwise. Fromwould
the case was set forit is fortunate thatpoint view,of

onlyearly postponements place uponthattrial tookand
toopportunityto Barker hadrequestsformal which

object.
broadly assays the factors goingBecause the Court

speedyunder the trialjudgmentsconstitutionalinto
one of theprovision, appropriate emphasizeit is to that

againstof tomajor purposes provision guardthe is
anddelay public charge trial, which,-inordinate between

defense thepossibleaside from a onwholly prejudice-to
the defendant’s lib-may “seriously withmerits, interfere

may dis-not,free and thatwhether he iserty, oron.bail
curtailresources,employment, financialrupt his hisdrain

and createpublic obloquy,him toassociations, subjecthis
United Statesfamily and his friends.”anxiety him,in his
These factors(1971).320Manon, 307,404v. U. S.

they arefor some than for butothers,are seriousmore
forextent,in to somepresent every case-inevitably

trialpendingevery will either be incarcerateddefendant
lib-on hissubjector on to substantial restrictionsbail

also, many defendants will believeerty. It is true that
prefer to suffer what-that is on their side and willtime

for thosedelay may entail.disadvantagesever But,
factors shouldearly personalan thesetrial,who desire

offeredonlyif considerationsprevail countervailingthe
crowded docketsthe are connected withState thoseby

adesiringA defendantprosecutorialand case loads.
it within some reason-speedy trial, therefore, should have

aspecial presentingand circumstancestime;able only
respect to the itselfpressing publicmore need with case

justify delay. Only if specialshould suffice to such
if theycase and theoutweighconsiderations are in the

delayfrom wouldpersonal prejudice resultinginevitable
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it be necessary to consider whether there has been or
would be prejudice to the defense at trial. “[T]he
major protectedevils against by speedythe trial guaran-
tee exist quite apart from possibleactual or prejudice to
an accused’s defense.” United Marion,States v. supra,
at 320.

Of course, cases will differ among themselves as to the
allowable betweentime charge and trial so as to. permit
prosecution and. defense adequately to prepare their case.

run-of-the-mill,But delayunreasonable in criminal cases
cannot be justified by simply asserting that the public

providedresources by the State’s criminal-justice system
are limited and that each case must await its turn. As
the pointsCourt out, this approach also subverts the

own goalsState’s in seeking to enforce its criminal laws.


