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in No.petitionerforthe causearguedFlynnJ.John
VictorFrank.Johnwas P.the briefhim onWith759.

for peti-a briefand filedcausethearguedIIIM. Earle
cause,thearguedConger FawcettF.760.tioner in No.

761. Gordonin No.petitionerfora brieffiledand
California, arguedofAttorney GeneralRinger, Deputy

him on thein 584. WithNo.petitionerforthe cause
General, andAttorneyLynch,C.were Thomasbriefs

AttorneyJames, General.AssistantWilliam E.

Arizona,ofNelson, Attorney GeneralK. AssistantGary
With himrespondentfor in 759.argued the cause No.

Smith, AttorneyDarrell General.on brief wasthe F.
Siegel argued for in No.respondentWilliam I. the cause
him was Aaron Koota. Solic-760. With on the brief E.

argueditor General the theMarshall cause for United
in himStates 761. With on the brief were AssistantNo.

Attorney Vinson, RalphGeneral Spritzer,S. Nathan
Lewin, RosenbergBeatrice and Ronald Gainer. Wil-L.

Norris,liam A. by appointment of the Court, 382 S.U.
argued the952, cause and a respondentfiled brief for in

No. 584.

Taylor, by special leave Court,of argued theTelford
forcause the State of York,New as curiae,amicus in all

cases. With him on the brief Lefkowitz,were Louis J.
Attorney ofGeneral York,New Hirshowitz,Samuel A.
First Assistant Attorney General, Barryand Mahoney

Georgeand Zuckerman,D. AttorneysAssistant General,
joined by the Attorneys General for their respective
States and jurisdictions as follows: RichmondM. Flowers
of Alabama, Darrell F. Smith of Arizona, Bruce Bennett
of Arkansas, Duke W. Dunbar of Colorado, P.David
Buckson of Delaware, Earl Faircloth of Florida, Arthur
K. Bolton of Georgia, Allan G. Shepard of Idaho, Wil-
liam G. Clark of Illinois, Robert C. Londerholm of
Kansas, Robert Matthews of Kentucky, Jack P. F.
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Maine,ofJ. DubordRichardLouisiana,ofGremillion
AndersonH.NormanMaryland,Finan ofThomas B.
ClarenceMontana,ofH. AndersonForrestMissouri,of

Bruton of NorthT. WadeMeyer Nebraska,ofA. H.
Y.RobertHelgi Dakota,Johanneson of NorthCarolina,

Pennsyl-ofAlessandroniOregon,Thornton of Walter E.
R.Nugent of Danielvania, Joseph Island,RhodeJ.

Waggoner Carr of Texas,McLeod of Carolina,South
Robert Y. Button of John J. O’Connell of Wash-Virginia,
ington, C. Robertson of West John F.Virginia,Donald
Raper of ofWyoming, Hernandez Colon PuertoRafael
Rico and Francisco Corneiro of Virginthe Islands.

Nedrud,Duane R. by special of Court, arguedleave
the cause for the National AttorneysDistrict Association,

curiae,as amicus urging affirmance in Nos. 759 and 760,
reversal inand No. 584. With him on the brief was

Marguerite D. Oberto.

L,Anthony Amsterdam,G. Mishkin,Paul J. Raymond
Bradley, Peter Hearn and Melvin L. filed a briefWulf
for the American Civil curiae,Liberties Union, as amicus
in all cases.

Mr. Chief Justice Warren delivered opinionthe of
the Court.

The cases before questionsus raise gowhich to the
ofroots our concepts of American criminal jurisprudence:

the restraints society must observe consistent with the
Federal Constitution in prosecuting individuals for crime.
More wespecifically, deal with the admissibility of state-
ments obtained from an individual who is subjected to

policecustodial interrogation and necessitythe for pro-
cedures which assure that the individual is hisaccorded
privilege under the Fifth Amendment to the Constitu-
tion not to be compelled to incriminate himself.
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recentlyproblemthisofphasescertainwithWe dealt
asThere,(1964).478Illinois, S.378 U.v.in Escobedo

tookofficialsenforcementus, lawbeforefour casesin the
in ahiminterrogatedcustody andintothe defendant

obtaining a confes-ofpurposefor thestationpolice
him of hiseffectively advisenotdidpoliceThesion.

withto consultrightof hisorremain silenttoright
anhim withthey confrontedRather,attorney.his

having perpe-him ofaccusedaccomplice whoalleged
accusa-denied thethe defendanta murder. Whentrated

theyManuel, you it,”didshoot“I didn’tand saidtion
interrogation room.him antook tohim andhandcuffed

questionedhe wasstanding,andhandcuffedThere, while
interroga-During thishe confessed.untilfor four hours

to his attor-speakhis topolice requestthe deniedtion,
hadattorney,his whoretainedney, they preventedand

Atstation, consultingfrom with him.to policecome the
over introduced thetrial, State, objection,his the his

that theconfession him. We held statementsagainst
constitutionallythus made were inadmissible.

This has the ofsubject judicial interpreta-case been
tion spirited legaland debate since it was decided two
years ago. Both state and incourts, assessingfederal
its implications, have at varyingarrived conclusions.1
A scholarlywealth of material has been tracingwritten
its ramifications and underpinnings.2 Police prose-and

1 Compare Childress, (C.United States v. F. 2d 448 7thA. Cir.347
1965), Beto,with (C.Collins v. 348 1965).F. 2d 823 A. 5th Cir.
Compare People Dorado,v. 338,62 2d 361,Cal. 398 P. 2d 42 Cal.
Rptr. (1964) People169 Hartgraves,with v. 375,31 Ill. 2d 202

(1964).N. E. 2d 33
2See, g.,e. Elsen, Suspect:Enker & Counsel for the Massiah

v. United Illinois,States and Escobedo v. 49 Minn. L. Rev. 47
(1964); Herman, SupremeThe Court and onRestrictions Police
Interrogation, 25 (1964); Kamisar,Ohio St. L. J. Equal449 Justice
in the Gatehouses and Mansions of American Procedure,Criminal
in (1965);Criminal in Dowling,Justice Our Time 1 Escobedo and
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speculatedcutor have on its range desirability.3and
granted 924,certiorari in these 382cases, 925,We U. S.
in937, explore prob­order further facets ofto some the

lems, exposed,thus of the self-­applying privilege against
in-custody giveto tointerrogation,incrimination and

Beyond: The for a Fourteenth CriminalNeed Amendment Code of
Procedure, L., (1965).143,56 J. Crim. & P. S. 156C.

complex problems prompted by jurists.The also Com-discussions
pare Bazelon, Law, Liberties,Morality, and 12Civil C. L. A.U.

(1964), Friendly, RightsRev. withL. 13 The Bill of a Codeas
Procedure, (1965).of Criminal 53 Calif. L. Rev. 929

3 example, AngelesFor the “IfLos Police Chief stated that the
police requiredare . . . to .. . establish that the defendant was
apprised guarantees legalof constitutional coun­his of silence and

prior uttering any confession,sel to the of admission or and that
intelligently guaranteeshe waived athese ... whole Pandora’s

openedbox is to underas what circumstances . . . can a defendant
intelligently rights. Allegationswaive these . . . crim­that modern

investigation compensateinal can for the of orlack a confession
every totally Parker,admission in criminal case is absurd!” 40

603, 607, (1965). prosecutorialA. BarL. Bull. 642 His counter­
part, Attorney Younger, appearbeginsDistrict stated that to“[I]t

many seeminglythat of goingthese restrictive decisions are to con­
directly effective, professionalatribute to more and levelefficient

1965,Times, 2, p.of law enforcement.” L. A. Oct. 1. The former
York,Police of Murphy,Commissioner New Michael J. ofstated
doingEscobedo: the requiring“What Court is is akin to one boxer to

byfight Marquis Queensburyof permittingrules otherwhile the to
butt, gouge Times, 14,May 1965, p.and bite.” N. Y. The39.

Attorney Columbia,former United forStates the District of David
SpecialAcheson, presentlyis SecretaryC. who toAssistant the of

Treasury (for Enforcement), directly chargethe and in of the Secret
Narcotics,Service and Bureau ofthe observed that “Prosecution

procedure has, most, onlyat the most remote causal withconnection
Changes prosecutioncrime. procedurein court decisions and would

about aspirinhave the same effect on the crime rate as an would have
Quotedon a tumor Herman, 500,of the brain.” in supra, 2, atn.
subject generaln. 270. Other views on the in are collected Weis­in

berg, InterrogationPolice of Skeptical View,Arrested Persons: A
L.,52 J. (1961).Crim. & P. 21C. S.
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for law enforcementguidelinesconcrete constitutional
to follow.agencies courtsand

premiseEscobedo,in with theas we didhere,startWe
jurispru-in ournot innovationholding is anthat our

long recognizedprinciplesofapplicationbut andence, is
ahave undertakensettings.in other Weappliedand

andEscobedo decisionthorough of there-examination
it. Thatwe reaffirmannounced,it andprinciplesthe

that are en-explication rightsof basicwas ancase but
.person . . shallin “Noour Constitution —thatshrined
againstto a witnessanyin criminal case becompelledbe

. . . theaccused shall havehimself,” and that “the
inrights put jeop-whichof wereAssistance Counsel” —

overbearing. Thesethroughin officialthat caseardy
afterrights onlyin our Constitutionwereprecious fixed

in thestruggle. And wordspersecutionof andcenturies
ages“fortheyMarshall, were securedof Chief Justice

designed immortality asapproachtocome,to and . . .
approach it,”can Cohens v.nearly as human institutions

264,Virginia, (1821).6 387Wheat.
on thisago, predecessors70 our CourtyearsOver

eloquently stated:
had“The nemo tenetur acensareseipsummaxim

origin protest andagainst inquisitorialin a theits
interrogatingmethods of- accusedmanifestly unjust

in the continen-long obtainedpersons, which [have]
of theexpulsionthe Stuartssystem, and,tal until

1688,in the erection offrom the British throne and
of theprotection peoplefor theadditional barriers

arbitrary notagainst power,exercise ofthe [were]
in England.even While the admissionsuncommon

of the voluntarilyor when andprisoner,confessions
freely always highhave inmade, ranked the scale

incriminating anevidence, personof if accused be
explain apparent aasked to his connection with

crime under the ease with which theinvestigation,
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questions put to him may an inquisitorialassume
character, temptationthe pressto the witness un-
duly, to himbrowbeat if he be timid or reluctant,

himpushto into a corner, and to himentrap into
fatal whichcontradictions, painfullyis so evident

manyin of the earlier trials, notablystate in those
of Sir Nicholas and the Puri-Throckmorton, Udal,
tan minister, system givemade the toso odious as
rise to a changedemand for its total abolition. The
in Englishthe procedurecriminal in particularthat
seems to be uponfounded no and judicialstatute no

butopinion, upon generala acquiescenceand silent
of the in a popularcourts demand. howeverBut,

it hasadopted, firmlybecome in English,embedded
as inwell as American jurisprudence. deeplySo

iniquitiesdid the systemof the impressancient
uponthemselves the minds of the American colonists

that States,the with accord,one made a denial of
right questionthe to personan accused a ofpart

their fundamental so that a inlaw, maxim, which
England was a mere rule of became clothedevidence,
in countrythis impregnabilitywith the of a consti-
tutional Brown Walker,enactment.” v. 161 U. S.
591, (1896).596-597

In stating obligationthe of the judiciary applyto these
rights,constitutional this Court declared in Weems v.

States,United 217 373349, (1910):U. S.

. . our contemplation onlycannot be of what has
maywhat anybeen but of be. other aUnder rule

constitution would easy applicationindeed be as of
as it be efficacywould deficient in power.and Its
general principles would have little value and be con-

by precedentverted into impotent and lifeless
Rightsformulas. mightdeclared in words be lost

in reality. And this has recognized.been The
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de-haveConstitutionthevitality ofandmeaning
construction.”restrictiveandnarrowagainstveloped

mean­indelineated,wein whichspiritwas theThis
constitutionalin whichmanner thethelanguage,ingful

over­againstenforcedbecouldindividualof therights
Escobedo,innecessarywaspractices. Itpolicezealous

Con­in theproclaimedthat what wasinsuretohere,as
Silver­“form of words,”anot become buthadstitution

States, 385, 392251 U. S.thorne Lumber Co. v. United
And it isofficials.governmentin the hands of(1920),

that wejudges,consistent our role asin this withspirit,
today.principles of Escobedoadhere theto

holding specificitywill out withspelledbe someOur
isbrieflyin which follow stated this:pagesthe but it

excul-prosecution may statements,the not use whether
stemmingor from interro-patory inculpatory, custodial

gation of the defendant it use ofunless demonstrates the
procedural safeguards privilegeeffective to secure the
against By interrogation,self-incrimination. custodial
we mean questioning by lawinitiated enforcement officers
after a person has been taken into custody or otherwise
deprived of his freedom of in any significantaction way.4
As for proceduralthe safeguards to be unlessemployed,
other fully effective means are todevised inform accused
persons of righttheir of silence and to assure a contin-
uous opportunity it,to exercise the following measures
are required. Prior to any questioning, the person must
be warned hethat has a right to remain thatsilent, any
statement he does make may be used as againstevidence
him, and that he has a right presenceto the of an attor-
ney, either retained or appointed. The maydefendant
waive effectuation of rights,these provided the waiver is
made voluntarily, knowingly and intelligently. If, how-
ever, he indicates in any manner and at any stage of the

4 This is what we meant in Escobedo spokewhen we of an investi­
gation which had focused on an accused.
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with beforeprocess attorneyhe wishes to consult anthat
speaking there can be no if thequestioning. Likewise,

is in that heanyindividual alone and indicates manner
wish notinterrogated, police maydoes not to be the

question mayhim. The mere fact that he have answered
orquestionssome volunteered statements on hissome

own does him ofdeprive rightnot the to refrain from
answering any inquiriesfurther until he has consulted
with an andattorney questioned.thereafter consents to be

I.
The constitutional issue we decide in each of these cases

admissibilityis the of statements from aobtained defend-
questionedant while in custody deprivedor ofotherwise

any significanthis freedom of action in Inway. each, the
questioned by police detectives,defendant was orofficers,

prosecuting attorneya in a room in which he was cut off
Infrom the outside world. none of these cases thewas

given a and warning rightsfull effective of hisdefendant
at of the Ininterrogation process. cases,the outset all the

questioningthe elicited oral in ofadmissions, and three
them, signed as well which atstatements were admitted

Theytheir trials. all thus share salient features—
interrogationincommunicado of in a police-individuals

resulting self-incriminatingdominated inatmosphere,
warnings rights.without full ofstatements constitutional

understandingAn of the ofsettingnature and this
in-custody interrogation is essential to our decisions
today. difficulty depictingThe in transpireswhat at

interrogationssuch stems from the fact inthat this coun-
try they largelyhave placetaken Fromincommunicado.
extensive factual studies earlyundertaken in the 1930’s,
including the famous ReportWickersham Congressto
by a Presidential Commission, it is policeclear vio-that
lence the degree”and “third flourished at that time.5

5 See, for example, IV' National Commission on Law Observance
Enforcement, Reportand on in (1931)Lawlessness Law Enforcement
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long after theseby this Courtof cases decidedIn a series
brutalityphysicalresorted topolicethestudies, —beat­

protractedandto sustainedhanging, whippinging, —and
confess­in order to extortincommunicadoquestioning

Rights in 1961 foundon CivilThe Commissionions.6
stillpolicemenindicate that “somemuch toevidence

confessions,” 1961force to obtainphysicalresort to
17. TheRights Rep., pt. 5,on Justice,Comm’n Civil

not,is unfortu­brutality and violencephysicalofuse
country.relegated past any partto the or to of thenately,

policein New theOnly recently Kings County, York,
placed lighted cigarette buttsbrutally beat, andkicked

interrogationa underpotentialon the back of witness
apurpose securing incriminatingof a statementfor the

Portelli, 2d 205party. People 235,third 15 N. Y.v.
(1965).7N. 2d 931857,N. E. 2d 257 Y. S.

Report]; Booth, Confessions, Employedand Methods[Wickersham
Kauper,Procuring Them, (1930);4 So. Calif. L. Rev. 83 Judicialin

Remedy Degree,forExamination of the Accused —A the Third 30
(1932). significantL. Rev. 1224 It is that instances of third-­Mich.

invariably duringdegree prisoners placetreatment of almost took
preliminaryperiodthe between arrest and examination. Wicker-­

Report, 169; Hall, The of Arrest in Relation tosham at Con­Law
temporary Problems, (1936).345,Social 3 Chi. L. 357 SeeU. Rev.

Foote, Safeguards in ofalso Law and Police Practice: the Law
(1957).Arrest, 52 Nw. L. Rev. 16U.

6 Mississippi, (1936); Florida,278Brown v. 297 U. S. Chambers v.
Canty(1940); Alabama, (1940)­;309 S. 227 v. 629U. 309 U. S.

Texas, (1940); Alabama,White 310 530 Vernonv. U. S. v. 313 U. S.
(1941); Texas, (1942);547 Ward v. 316 547 Ten­U. S. v.Ashcraft

nessee, (1944); York,Malinski322 S. 143 v. New 324 401U. U. S.
(1945); Leyra Denno, (1954).v. 347 S. 556 WilliamsU. See also

States, (1951).United 341 97v. U. S.
7 Peopleaddition, Wakat, 610,415 2dIn see v. Ill. 114 N. E. 706

(1953); Harlib, (C. 1958)Wakat v. 253 F. 2d 59 A. 7th Cir.
(defendant suffering bones, multiplefrom broken bruises and in­

sufficientlyjuries require eightserious to treatmentmonths’ medical
being by policemen); State,after manhandled five Kier v. 213 Md.

(1957) (police556, accused,132 A. 2d 494 doctor told who was
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undoubtedly excep-thearegiven aboveexamplesThe
to besufficiently widespread thearetheybutnow,tion

uponlimitationproperaconcern.of Unlessobject
deci-as theseisinterrogation achieved —suchcustodial
prac-thatcan no assurancebewill advance—-theresions

in the foreseeablewill eradicatedof nature betices this
Commissionof WickershamThe conclusion thefuture.

ago, pertinent:is stillyearsmade over 30Report,

degreethe is neces-“To the that thirdcontention
reply in theget facts, reporters aptlythesary to the

Englandofpresentof the Lord Chancellorlanguage
great(Lord Sankey): ‘It is not admissible to do a

isright by doing wrong.a little ... It not suffi-
ajustice by obtaining proper bycient to do result

irregular improper onlyor means.’ does theNot
degreeuse of the third a flagrant violationinvolve

byof law the officers of law,the but involves alsoit
dangersthe of false andconfessions, it tends to make

police and prosecutors less inzealous the search for
objective evidence. As the prosecutorNew York

inquoted the report said, ‘It is a short cut and makes
the police lazy unenterprising.’and Or, as another

quotedofficial Tf you yourremarked: use fists, you

strapped completelyto a nude,chair proposedthat he to take hair
scrapingsand skin from anything that spermlooked like blood or

partsfrom various of body);his Bruner People,v. 194,113 Colo.
(1945)156 P. 2d 111 (defendant custodyheld in months,over two

deprived hours,of food 15for forced to submit ato lie detector
test when he go Peopletoilet);wanted to to the Matlock,v. 51 Cal.

682, (1959)2d 336 (defendantP. 2d 505 questioned incessantly
evening’sover an time, made to onlie cold board and to answer

questions appearedwhenever it getting sleepy).he was Other cases
are documented in American Civil Union,Liberties Division,Illinois

m­Secret byDetention Chicagothe Preli­(1959); Potts,Police The
inary Examination and “The Degree,” BaylorThird 2 L. Rev. 131
(1950); Sterling, InterrogationPolice and Psychologythe of Con­
fession, (1965).14 J. Pub. L. 25
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agree withwits.’ Weyouruselikely tosonotare
‘Thereport, thatin theexpressedconclusionthe
pris-thehardenspolice,thedegree brutalizesthird

in whichesteemand lowers thesociety,againstoner
by pub-theis heldjusticeofadministrationthe

” on Law ObservanceCommissionNationallic.’ IV
in LawLawlessnessReport onEnforcement,and

(1931).5Enforcement

in-custodyofpracticemodernthat theAgain we stress
physicallyrather thaninterrogation psychologicallyis
Chambersbefore, “Sincewe have statedAsoriented.
recognizedFlorida, this Court has227,S.309 U.v.

thatphysical,well as andmental ascan bethat coercion
of anonlythe hallmarkis notblood of the accusedthe

Alabama,Blackburn v.inquisition.”unconstitutional
(1960). Interrogation placestill takes199, 206361 U. S.

inPrivacy secrecyresults in and this turnprivacy.in
knowledge goesin asgapresults in a our to what in fact

interrogationin the rooms. A valuable source of in-on
present police practices, however, mayformation about

policebe found in various manuals texts whichand docu-
procedures employedment with success in past,the and

which recommend various other effective tactics.8 These

8 quoted followingThe manuals in the text are the most recent and
representative currentlyof the texts available. Material of the same

appears Kidd,nature Interrogation (1940);in Mulbar, Inter­Police
rogation (1951); Dienstein, Technics Investigatorfor the Crime

(1952).97-115 concerning practicesStudies the observed of the
police appear LaFave,in Arrest: SuspectThe Decision To Take a

Custody 244-437,Into (1965);490-521 LaFave, Detention for
Investigation by Analysisthe Police: An Practices,of Current 1962

Q. 331; Barrett,Wash. U. L: Police Practices and the Law—From
Charge,Arrest to Release or 50 Calif. (1962); Sterling,L. Rev. 11

supra, 7,n. at 47-65.
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agencies themselveslaw enforcementbyare usedtexts
pro-textsbe noted that theseshouldItguides.9as

meansenlightened and effectivethe mostfessedly present
through custodialobtain statementspresently used to

considering data,and otherBy these textsinterrogation.
and notedpossible proceduresit to describe observedis

country.around the
“prin-that thebyThe officers are told the manuals

contributing a successfulcipal factor topsychological
interrogation privacy being personis alone with the—

10 efficacyThe of this hasinterrogation.”under tactic
been asexplained follows:

all practicable,“If at interrogationthe should
place in investigator’sthe office ortake at least in

a ofroom his own choice. subjectThe should be
ofdeprived every psychological advantage. In his

own home he may be confident, orindignant, recal-
citrant. He is more keenly aware rightsof his and

9The methods in Reid,described Interroga­Inbau & Criminal
tion and (1962),Confessions are a enlargementrevision and of ma­

presented in priorterial three predecessor text,ofeditions a Lie
Detection and Interrogation (3d 1953).Criminal ed. The authors
and their associates are Chicagoofficers of the Police Scientific Crime

LaboratoryDetection and have experiencehad writing,extensive in
lecturing speakingand to law enforcement authorities over a 20-­
year period. They say techniques portrayedthat the in their man­

experiencesuals reflect their psychologicaland are the most effective
stratagems employ duringto interrogations. Similarly, the tech­
niques in O’Hara,described Fundamentals of InvestigationCriminal
(1956), gleaned longwere from observer,service as policelecturer in
science, and work investigator.as a federal criminal All these texts
have had amongrather extensive use law agenciesenforcement and
among policestudents of science, with total sales and circulation of

44,000.over
10 Reid,&Inbau InterrogationCriminal and (1962),Confessions

at 1.
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or criminalindiscretionstell of histomore reluctant
More-home.walls of histhewithinbehavior

theirnearby,arefriendsotherfamily andhisover
office,ownIn hissupport.morallendingpresence

Theadvantages.all thepossessesinvestigatorthe
the forcesinvincibility ofthesuggestsatmosphere

11of the law.”

surroundings,isolation and unfamiliarhighlightTo the
an air of con-displaypolicethe instruct the tomanuals

appear-guiltin and from outwardsuspect’sfidence the
confirmingin certainonlyance to maintain an interest

is aguilt subject positeddetails. The of be asthe to
interrogatorThe his comments to-fact. should direct

why subject act,ward the reasons the thecommitted
askingrather by subjectthan court failure the whether

he did Like other hasmen, perhaps subjectit. the had
familya bad anlife, unhappyhad hadchildhood, too

much to andrink, unrequitedhad desire for women.
The officers are instructed to minimize the moral serious-
ness of the offense,12to cast blame onon the victim or
society.13 These tactics designed put subjectare to the
in psychologicala state his storywhere is but an elabo-
ration of policewhat the purport to know already—
that he is guilty. Explanations to the contrary are

discouraged.anddismissed
The texts thus stress that majorthe qualities an inter-

rogator possessshould patienceare perseverance.and

11 supra,O’Hara, at 99.
12 supra,Reid, 34-43,Inbau & Leyraat 87. example,For in
Denno,v. 347 (1954),U. S. 556 interrogator-psychiatristthe told

accused,the things“We do sometimes right,that are not but in a
temperfit of angeror thingswe reallysometimes do we aren’t

responsible for,” id., 562, again,at and morally you“We know that
just anger.were in Morally, you condemned,”are not to be id.,

at 582.
13 supra,Reid,Inbau & at 43-55.
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characteristicsefficacy of thesethedescribeswriterOne
this manner:in

hasemphasis beenparagraphspreceding“In the
investiga-Thestratagems.on kindness andplaced

many wheresituationshowever, encounterwill,tor
thewill be decid-weight personalityof histhe sheer
tricks areandappealsemotionaling factor. Where

rely on oppressivemust anemployed avail,to no he
dogged He must inter-persistence.ofatmosphere

leaving therogate steadily relent,and without sub-
ject prospectno of surcease. He must dominate his

himand overwhelm with his inexorable willsubject
ainterrogateto obtain the truth. He forshould

spell onlyof several hours forpausing subject’sthe
acknowledgmentnecessities in of the need to avoid

a charge of can technicallyduress that be substan-
tiated. In a case, interrogationserious the may con-

fortinue withdays, the required intervals for food
and sleep, with respitebut no from atmospherethe
of domination. It is possible in this way to induce
the subject to talk without resorting to duress or
coercion. The method should be onlyused when

14guiltthe of the subject appears highly probable.”
The manuals suggest the suspectthat be offered legal

excuses for his actions in order to obtain an initial admis-
guilt.sion of Where there is a suspected revenge-killing,

for example, the interrogator may say:
you“Joe, probably godidn’t lookingout for this

fellow with purposethe of shooting Myhim. guess
is, however, youthat expected something from him
and that’s why you guncarried a your own—for
protection. You knew him for hewhat nowas,
good. Then when you met him he probably started
using foul, abusive language gaveand he some indi-

14O’Hara, supra, at 112.
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you, andgun onapulltowas abouthethatcation
life.ownyoursaveact totoyouwhenthat’s had

15Joe?”it,isn’tit,That’s about
theshooting,ofthe admissionthen obtainedHaving

evidenceto refer to circumstantialinterrogator is advised
This shouldexplanation.the self-defensenegateswhich

notestextstory. Onesecure the entirehim toenable
inconsistency betweentheso,if he fails to do“Eventhat

pres­and hisshootingof theoriginal denialsubject’sthe
shooting will serve todoingat theof leastent admission

16at the time of trial.”‘out’him of a self-defensedeprive
proveabove unavail-techniques describedWhen the

with a showthey be alternateding, the texts recommend
has termedhostility. ploy often used beenof some One

or “Mutt and Jeff” act:“friendly-unfriendly”the the
agents employed.“. . . In this two aretechnique,

Mutt, investigator,the relentless who knows the sub-
,ject guilty going anyis and is not to waste time.

awayHe’s sent a dozen men this crime he’sandfor
going to subject awaysend the for the full term.
Jeff, on the other ishand, obviously a kindhearted
man. He has a family himself. He has a brother
who was involved in a scrapelittle like this. He
disapproves of Mutt and his will arrangetactics and

getto him off the ifcase the subject will cooperate.
He can’t hold Mutt off for very long. subjectThe
would be wise to quickmake a decision. The tech-
nique is applied by having investigatorsboth present
while actsMutt hisout role. mayJeff bystand
quietly and demur at some of Mutt’s tactics. When
Jeff makes pleahis for cooperation, Mutt is not

17present in the room.”

15 Reid, supra,Inbau & at 40.
16Ibid.
17O’Hara, supra, 104,at Inbau Reid,& supra, at 58-59. See

Spano v. New York, 360 (1959).U. S. 315 A variant on the tech-
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to inducearesometimes instructedinterrogatorsThe
quitehere istechniqueThetrickery.ofa confession out

or whichrequirewhich identificationin crimeseffective
inter-situation, theIn the identificationrun in series.

to theplacein questioninghismay take a breakrogator
line-up. “The wit-a men in aamong group ofsubject

necessary)ifcoached,complainant (previouslyness or
subjectout theline-up confidently pointsstudies the and

18 resumesparty.” questioningas Then theguiltythe
guiltthe of“as there were no aboutthough now doubt

istechniquethe A on this called thesubject.” variation
line-up”:“reverse

inaccused a but this timeplaced line-up,“The is
orbyhe is identified several fictitious witnesses vic-

tims Itwho associated him with different offenses.
is expected subject desperatethat will becomethe
and confess to offense investigationthe under in

19to escapeorder thefrom false accusations.”

The manuals also policecontain instructions for on
how to handle the individual who refuses to discuss the

entirely,matter or who for attorneyasks an or relatives.
The examiner is to him rightconcede tothe remain
silent. “This usually a veryhas undermining effect.

all,First of he is disappointed in expectationhis of an
unfavorable reaction on partthe of interrogator.the
Secondly, a concession rightof this to remain silent im-

nique creatingof hostility engenderingone ofis fear. This is
perhaps bybest described prosecuting attorneythe in Malinski v.

York,New 324 U. 401, (1945):S. “Why407 beingthis talk about
course,undressed? Of they righthad a to undress him to look

for scars,bullet keepand the clothes off him. quiteThat was
proper police procedure. That psychologyis some more him—let
sit around with a him,blanket on himhumiliate there for a
while; let him corner,sit in the let goinghim he getthink is to a
shellacking.”

18O’Hara, supra, at 105-106.
19Id., at 106.
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hisoffairnessapparentwith thesubjectthepresses
conditioning,psychologicalAfter thisinterrogator.”20

incriminatingtheoutpointis toofficerthe toldhowever,
to talk:refusalsuspect’sthesignificance of

That’srighta to remain silent.have“Joe, you
in the worldpersonI’m lastand theyour privilege
If that’s theaway you.fromto take ittrywho’ll

let me askthis, K. Butwant to leave O.way you
I wereyou mywere in shoes andSupposeyou this.

thisin to ask me aboutyouand called meyoursin
any yourofI T want to answeryou,and told don’t

somethingI hide,You’d think had toquestions.’
thinkinginyou’d probably rightand be that.

exactlyThat’s what I’ll to think you,have about
so everybodyand will else. So let’s here andsit

21talk thingthis whole over.”

New persistwill in their talk,initial refusal to it said,is
if monologuethis is employed correctly.

In the event that subjectthe wishes to speak to a rela-
tive or an attorney, the following advice is tendered:

interrogator respondshould by suggesting“[T]he
that subjectthe tell the truthfirst to the interro-
gator himself rather get anyonethan else involved
in the Ifmatter. the request is for an attorney,

interrogator maythe suggest that the subject save
himself or family expensehis anythe of pro-such
fessional service, particularly if he is innocent of
the investigation.offense under interrogatorThe
may add,also I’m‘Joe, only looking for truth,the

you’reand if telling the truth, that’s it. You can
” 22by yourself.’thishandle

20 supra,Beid,Inbau & at 111.
21Ibid.
22 Beid, supra,Inbau & at 112.
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interrogationsamples ofrepresentativeFrom these
andby the manualssetting prescribedtechniques, the

it isIn essence,clear.in becomespracticeobserved
preventis tosubject essentialwith thethis: To be alone
support.anyhim of outsidedepriveand todistraction
his willguiltof in his underminesThe aura confidence

story themerely preconceivedconfirms theto resist. He
persist-him Patience andpolice seek to have describe.

employed.at are Toence, questioning,times relentless
interrogator “patientlyobtain a mustconfession, the
quarry positionhimself or his a frommaneuver into

23maywhich objectivethe desired be attained.” When
procedures produce result,normal fail to the needed the

police tomay deceptive stratagems givingresort assuch
legalfalse is important keepadvice. It to subjectthe

off balance, byfor example, trading insecurityon his
about himself or surroundings.his policeThe then

trick, orpersuade, himcajole out of exercising his consti-
rights.tutional

Even without employing brutality, the degree”“third
or the specific stratagems described above, verythe fact
of custodial interrogation a heavyexacts toll on indi-
vidual liberty and ontrades the weakness of individuals.24

23 Reid,Inbau & Lie Detection Interrogationand Criminal 185
(3d 1953).ed.

24Interrogation procedures may giveeven rise to a false con­
conspicuousfession. The most recent example occurred in New

York, 1964,in Negrowhen a of intelligencelimited confessed to two
brutal rapemurders and a which he had not committed. When

discovered,this prosecutorwas the reportedwas saying:as “Call
youit what brain-washing, hypnosis, fright. They made himwant —

give an untrue onlyconfession. thingThe I don’t believe is that
Whitmore was Times,beaten.” N. 28, 1965, p.Y. 1,Jan. col. 5.
In instances,two other similar events had Times,occurred. N. Y.

20, 1964, p.Oct. 22, 1; Times,col. N. Aug. 25, p.Y. 1965, 1, col. 1.
general,In Borchard, Convictingsee (1932);the Innocent Frank

Frank,& Guilty (1957).Not
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referring to threebysimplyillustratedmay beThis fact
in the TermCourt imme­by thisdecidedcasesconfession

TownsendIndecision.Escobedoourdiately preceding
was adefendant(1963), theSain, S. 293372v. U.

a “near mentalasaddict, described19-year-old heroin
v.Lynumninid., defendantat 307-310. Thedefective,”

con­was a woman who(1963),Illinois, 372 S. 528U.
tobeing importunedarresting officer afterfessed theto

beingfrompreventin her children“cooperate” order to
as in those casesThis Courtbytaken relief authorities.
Haynesin v. Wash­of a defendantreversed the conviction

ington, requestpersistent373 U. S. 503 whose(1963),
during interrogation phonewas his wife or attorn­his to

haveey.25 mightIn individualssettings,other these
rights. In incommuni­exercised their constitutional the

police-dominated theyatmosphere,cado succumbed.
given background,In today,the cases before us this

interrogationthisprimarilywe concern ourselves with
759,Inbring.and the can No.atmosphere evils it

Arizona, policev. arrested the defendantMiranda the
theyspecial interrogationhim room whereand took ato

York,VigneraIn New760,a confession. No. v.secured
policemade oral admissions to the afterthe defendant

in­afternoop, signedin the then aninterrogation and
being questioned by as­culpatory uponstatement an

evening.later same In No.attorneysistant district the
States, wasUnited761, Westover v. the defendant

Investigation byofhanded over to the Federal Bureau

25 byIn case the Court in the 1962the fourth confession decided
Term, Fay Noia, disposition it(1963),v. 372 S. 391 our madeU.
unnecessary length of theto at into the facts. The factsdelve

co-defendants,however, paralleledthere, ofdefendant’s case those his
were to resulted from andwhose confessions found have continuous

interrogation hours, requestsof for friendscoercive for 27 with denial
attorney Murphy, (C. A.United States 222 698or See v. F. 2d

People1955) (Frank, Bonino, 752, 135J.); 1 2d2d Cir. v. N. Y.
(1956).N. E. 2d 51
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local they interrogatedauthorities after had anddetained
lengthy nighthim for a period, both and the follow­at

ing morning. After two of questioning,some hours the
federal officers obtained from thesignedhad statements

Stewart,defendant. in No.Lastly, v. the584, California
local held inpolice daysthe defendant five the station

interrogatedand him separateon nine occasions before
they his inculpatory statement.secured

In cases, mightthese we not find defendants’ state-the
ininvoluntaryments to have been traditional terms.

safeguardsfor adequate protect preciousOur concern to
rights ofis, course,Fifth not lessened inAmendment

slightest. Inthe each of the thecases, defendant was
into anthrust unfamiliar atmosphere throughand run

menacing police interrogation procedures. poten-The
tiality compulsionfor is forcefully apparent, for example,

Miranda,in where the indigent Mexican defendant was
a seriously disturbed pronouncedindividual with sexual

Stewart,infantasies, and in which the defendant was
indigentan Los Angeles Negro droppedwho had out

of school in the sixth grade. To be sure, the records
do not evince physicalovert coercion patentor psy-
chological ploys. The fact remains that in none of these
cases did the officers undertake to afford appropri-
ate safeguards at the outset of the interrogation to insure
that the statements were truly the product of free choice.

It is obvious that such an interrogation environment
is created for no purpose other than to subjugate the
individual to the will of his examiner. This atmos-
phere carries its own badge of intimidation. To be sure,
this is not physical intimidation, itbut is equally destruc-
tive of human dignity.26 The current practice of incom-
municado interrogation is at odds with one of our

26 absurdityThe of denying that a confession obtained under these
compelledcircumstances is aptlyis portrayed by examplean in Pro-
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individualtheprinciplescherishedmostNation’s —that
Unlesshimself.incriminatetocompelledbenotmay

thedispelemployed toaredevicesprotectiveadequate
no state-surroundings,inherent in custodialcompulsion

thetruly becanfrom defendanttheobtainedment
free choice.of hisproduct

inti-anreadily perceivewe canforegoing,theFrom
self-againstprivilegethebetweenconnectionmate

isItquestioning.policeand custodialincrimination
theunderlyinghistoryturn to andfitting to precedent

applicabilityClause determine itsSelf-Incrimination to
in situation.this

II.

has to establishforget longhow it takenWe sometimes
fromagainst self-incrimination, the sourcesprivilegethe

and de-came fervor with it waswhich it the which
Per-goIts roots back into ancient times.27fended.

article, Confession,and 79 Harv.fessor Sutherland’s recent Crime
(1965):21,L. Rev. 37

says prop-“Suppose well-to-do hera testatrix she intends to will
erty bequeathElizabeth. John want her it to themto and James to

They capture testatrix, put carefully designedherinstead. the in a
room, everyoneout of touch with but and their con-themselves

they‘witnesses,’ keep there whilevenient her secluded for hours
demands, wearymake insistent her with of her asser-contradictions

money finallyElizabeth,she wants totions that to leave her and
induce her to execute will in their favor. that Johnthe Assume

deeply correctlyareand James Elizabeth isand convinced that
unworthy getspropertyand will make of the herbase use if she

it,hands on whereas John and James have and mostthe noblest
righteous probateany judge acceptintentions. Would of the will

procured ‘voluntary’so as the of theact testatrix?”
27 century analogueThirteenth commentators found to thean

privilege grounded up prin­matter,in the “ToBible. sum thethe
ciple guiltythat no man is to on isbe declared his own admission

(Codea Maimonides,divine decree.” Mishneh Torah of Jewish
Law), Judges, 18, ¶6,of Sanhedrin,Book of the III YaleLaws c.

Lamm,Judaica Series 52-53. TheSee also Fifth Amendment and
EquivalentIts Halakhah, 1956).in (Winterthe 5 Judaism 53
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on itsshedding lighthistorical eventthe criticalhaps
Lilburn,ofwas the trial one Johnevolutionorigins and

theLeveller, who was made takea anti-Stuart tovocal
havein 1637. The oath wouldStar Chamber Oath

him onposedall toquestionshim answer tobound to
of Lilburn and Johnany The Trial Johnsubject.

the(1637).3 How. St. 1315 He resistedWharton, Tr.
proceedings, stating:oath and thedeclaimed

Iright for,“Another fundamental then contended
bytowas, oughtthat no man’s conscience be racked

concerningtoimposed, questionsoaths to answer
in orcriminal, pretendedhimself matters to be so.”

Davies, 1647-1653,Haller & The Leveller Tracts
p. (1944).454

of Trial,On account the Lilburn abolishedParliament
the Starinquisitorial Court of Chamber and went further

himgiving generousin reparation. loftyThe prin-
ciples to which Lilburn had appealed during his trial
gained popular acceptance England.28in These senti-
ments worked waytheir over to the Colonies and were
implanted after great struggle into Bill Rights.29the of
Those who framed our Constitution of Rightsand the Bill
were ever aware of subtle encroachments on individual
liberty. They knew that “illegitimate and unconstitu-

practicestional get their first footing by ap-... silent
proaches and slight deviations from legal of pro-modes

Boydcedure.” States,v. United 116 U. 616,S. 635
(1886). The privilege was toelevated constitutional
status and has always been “as broad as the mischief

28See Morgan, Privilege AgainstThe Self-Incrimination, 34 Minn.
1,L. (1949);Rev. 9-11 8 Wigmore, (McNaugh­Evidence 289-295

1961).ton rev. Lowell,See also The Judicial Torture,Use of
II,Parts I and 11 220,Harv. L. Rev. (1897).290

29 Pittman,See The Colonial and HistoryConstitutional of the
Privilege Against Self-Incrimination America,in 21 Va. L. Rev. 763
(1935); Ullmann v. States,United 350 422, (1956)U. S. 445-449
(Douglas, J., dissenting).
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Hitch­v.Counselmanguard.”toit seekswhichagainst
fromdepartcannot(1892). We547, 562cock, 142 S.U.

heritage.this noble
of thedevelopmenthistoricalthemay viewThus we

scope ofgroped properfor thewhichas oneprivilege
prin­a “nobleAsover the citizen.powergovernmental

has comeorigins,” privilegetheitsoften transcendsciple
sub­in as an individual’spartrecognizedto berightfully
maywhere heprivateto a enclave“rightaright,stantive

hallmark of ourright isprivatea life. That thelead
Grunewald, F.233 2dStates v.democracy.” United

rev’d, 353(Frank, J., dissenting), U. S.556, 579, 581-582
recently privilegethe(1957). We have noted that391

mainstay ofagainst self-incrimination —the essential our
system complex values,founded on a ofadversary —is

Comm’n,Murphy 52,v. 55-57,378 U. S. n. 5Waterfront
Shott,(1964); 414-415,Tehan v. 382 U. n. 12406,S.

(1966). policies pointAll one overridingthese to
thought: the underlyingconstitutional foundation the
privilege governmentis the arespect or federal——state

dignityaccord to integritymust the and of its citizens.
To maintain a “fair balance,”state-individual to require

governmentthe “to shoulder the load,”entire 8 Wigmore,
Evidence 317 (McNaughton 1961), respecttorev. the
inviolability of humanthe ourpersonality, accusatory
system of criminal justice governmentdemands thethat
seeking punishto an individual produce the evidence
against byhim its independentown labors, rather than
by the cruel, simple expedient of compelling it from his
own mouth. Chambers Florida,v. 309 U. S. 227, 235-­
238 (1940). In sum, the privilege is onlyfulfilled when

personthe guaranteedis the right “to remain silent
unless he chooses speakto in the unfettered exercise of
his own Malloywill.” Hogan,v. 1,378 S.U. 8 (1964).

The question in these cases is whether the privilege
is fully applicable during a period of custodial interroga-



461

consistently beenhasprivilegeCourt,In this thetion.
SACB,Albertson v. 382liberal construction.aaccorded

States, 341 U. S..United(1965); v.70, 81U. S. Hoffman
McCarthy, 71,Arndstein 254 U.(1951); v. S.479, 486
Hitchock, 547,142 S.Counselman v. U.(1920);72-73

em-principlesthat all the562 We are satisfied(1892).
compulsionto informalprivilege applyinbodied the
in-custodyduringby law-enforcement officersexerted

from familiar sur-questioning. sweptAn individual
antagonisticroundings police custody, byinto surrounded

forces, subjected techniques persuasionand to the of de-
scribed above be than compul-cannot otherwise under

speak. matter,sion As a practical compulsionto the to
speak in setting policethe isolated of the station may
well be greater than in or other investiga-courts official
tions, where there are often impartial guardobservers to
against trickery.30orintimidation

inquestion, fact,This could have been taken as
settled in federal courts yearsalmost 70 ago, inwhen,

States,Bram United thisv. 168 532,U. S. 542 (1897),
Court held:

“In trials,criminal in the courts of the United
States, wherever a question arises whether a confes-

ission incompetent because voluntary,not the issue
is bycontrolled that portion of the Fifth Amend-
ment . . . commanding that no person ‘shall be
compelled in any criminal case to be a witness

”against himself.’
In Bram, the Court reviewed the British and American
history and case law and set down the Fifth Amendment
standard for compulsion which implementwe today:

“Much of the confusion which has resulted from
the effort to deduce from the adjudged cases what

30Compare Brown Walker,v. 161 QuinnU. S. 591 (1896); v.
States,United 349 U. S. 155 (1955).
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thatshowtoproofofquantuma sufficientbewould
arisenhasvoluntary,notor waswasa confession

thewhichtosubjectof themisconceptionafrom
innot thatisThe ruleitself.addressmustproof

prooftheadmissiblea statementrendertoorder
particularthethatto establishadequatebemust
were vol-statementin acontainedcommunications

to establishbe sufficientmustmade, but ituntarily
voluntary;wasof the statementmakingthethat

lawwhich thecauses,thefromsay,to thatthat is
in the mindengendertolegally sufficientastreats

crimerespectin to theor fearhopeaccusedof the
involuntarily impelledwas notcharged, the accused

improperfor thewhen butstatement,make ato
.” 168remained silent. . .would haveinfluences he

id.,see,And at 542.S., at 549.U.

Inreasoning. 1924,to thisThe has adheredCourt
ina unanimous CourtBrandéis wrote forMr. Justice

reversing resting compelled confession,a conviction on a
States,Wan 1. Hev. United 266 S. stated:U.

“In of voluntari-courts, requisitethe federal the
by establishing merelyness is not satisfied that the

by promiseconfession was not induced a or a threat.
A in lawvoluntary only if,confession is and itif,
was, voluntarily mayin A confessionfact, made.

given voluntarily, althoughhave been it was made
in inpolice officers, custody,to while and answer

byto an examination conducted them. But a con-
by compulsionfession obtained must be excluded

maywhatever have been the character of the com-
compulsionand whether the waspulsion, applied

a orjudicial proceedingin otherwise. Bram v.
States, 168 U. S. 532.” 266 at 14-15.S.,United U.

expansiveIn addition to the historical development of
policiesand theprivilegethe sound which have nurtured
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establishesclearlythusprecedentevolution, judicialits
Ininterrogation. fact,incommunicadoapplicationits to

establishedas wellpointconcedes thisthe Government
States, havestating: “Wev. United761,in No. Westover

for Fifthsuspect’sit apossible. . . that isno doubt
in-custodyduring ques-right to be violatedAmendment

31tioning by a law-enforcement officer.”
Congress (a)5 ofadoption by of Ruleof theBecause

this Court’sProcedure,Rules of Criminal andthe Federal
States,McNabbof that Rule in v. Unitedeffectuation

States,Malloryand 354(1943),S. 332 v.318 U. United
in past449 we have had little occasion the(1957),U. S.

century reach constitutional issues in deal-quarter to the
ing interrogations. supervisory rules,with federal These

production personof an a com-requiring arrested before
unnecessary delay” excludingmissioner “without and evi-

dence obtained in default of that statutory obligation,
responsivewere nonetheless theto same considerations

of Fifth policy unavoidablyAmendment that face us
McNabb,now as to the InStates. 318 atS., 343-344,U.

Mallory,and in S.,354 U. 455-456, recognizedat we both
dangersthe of interrogation and the appropriateness of

prophylaxis stemming from verythe fact interrogationof
itself.32

Our decision in Malloy Hogan,v. 378 1U. S. (1964),
necessitates an examination of the scope of the privilege
in state cases as Malloy,well. In we squarely held the

31Brief for the States, p.United 28. To effect,the same see
Brief for States,the pp. 40-49,United 44,n. Anderson v. United
States, 318 (1943);U. S. 350 Brief for the States, pp.United 17-18,
McNabb v. States,United 318 (1943).U. S. 332

32 todayOur decision does anynot indicate in manner, of course,
that these disregarded.rules can be When federal officials arrest an
individual, they alwaysas complymust with the dictates of the
congressional legislation and cases thereunder. generally,See Hogan

Snee,& The McNabb-Mallory Rise,Rule: Its Rationale and Res­
cue, 47 (1958).Geo. L. J. 1
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held that the sub-States,to the andapplicableprivilege
withunderlying privilege appliedthestantive standards

Murphyas inproceedings. There,courtfull force to state
Comm’n, (1964),378 S. 52 and v.v. U. GriffinWaterfront

California, (1965), appliedwe the exist-380 U. S. 609
the case before us.ing Fifth Amendment standards to

holding reasoning Malloyfrom initself,Aside the the
already apparentmade clear what had become the—that

substantive and procedural safeguards surrounding ad-
missibility of confessions in state cases had become ex-
ceedingly exacting, reflecting all policiesthe embedded
in the privilege, 378 S.,U. at 7-8.33 The voluntariness

indoctrine the Malloystate ascases, indicates, encom-
passes all interrogation practices which likelyare to exert
such pressure upon an individual as to disable him from

33The guaranteeddecisions of this Court proce­have the same
protectiondural for the defendant whether his confession was used

in a federal or state Itcourt. is now axiomatic that the defendant’s
rightsconstitutional have been if based,violated his conviction is

part,in involuntarywhole or in on confession,an regardless of its
falsity. Rogerstruth Richmond,or 534,v. (1961);365 U. S. 544

States,Wan (1924).v. United 266 1U. S. This is so even if there
ampleis evidence supportaside from the confession to the convic­

tion, g.,e. York,Malinski New 401,v. (1945);324 U. S. 404 Bram
States, 532,v. United (1897).168 S.U. 540-542 Both state and

proceduresfederal courts now adhere to trial which seek to assure
a reliable and clear-cut determination of the voluntariness of the

trial,confession Denno,offered at Jackson v. 378 U. S. 368 (1964);
Carignan,United States v. 36,342 U. S. (1951);38 see also Wilson

States,v. United 613, (1896).162 U. S. Appellate624 review is
exacting, Haynes Washington,see v. (1963);373 U. S. 503 Blackb­

Alabama,urn (1960).v. 361 U. S. 199 Whether his conviction
was in court,a federal or state maythe post-­defendant secure a

hearingconviction allegedbased on involuntarythe character of
confession, providedhis proceduralhe meets the requirements, Fay

Noia,v. (1963);372 U. S. 391 Sain,Townsend v. 372 U. S. 293
(1963). addition, MurphyIn see v. Comm’n, 378 U. S.Waterfront
52 (1964).
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implicationsa Themaking free rational choice.34and
propositionof were elaborated in our decision inthis

Illinois,Escobedo S. decided one week478,v. 378 U.
Malloy applied privilegeafter the the States.to

holding policeOur there stressed the fact that hadthe
privilegenot advised defendant of his constitutionalthe

andto remain silent at the outset of interrogation,the
in thepointswe to that fact at severaldrew attention

isolateddecision, S., 483, 485,378 at 491. This was noU.
ingredientbut an in our decision. Thefactor, essential

inpolice interrogation there,entire thrust of all theas
in such an emo-today, putcases was to the defendant

impair capacity judg-tional state as to his for rational
privilege—The abdication of the constitutionalment.

policeto notpart speakthe choice on his to the —was
knowingly competentlyor because of failuremade the

rights; compelling atmospherehim of theappriseto his
independentanin-custody interrogation,of the and not

speak.his the defendant topart,decision on caused
signifi-A the Escobedo decision wasphasedifferent of

duringin attention to the absence of counsel thecant its
soughtin aThere, today,as the cases wequestioning.

atmospherecompellingtheprotective dispeldevice to
Escobedo, however, policeIn theinterrogation.of the

theyof anxieties whichdid not relieve the defendant the
interrogation Rather, theyin rooms.had created the

request S.,for the assistance of 378counsel,denied his U.
heightened dilemma,This his and481, 488,at 491.35

34 California, 219, (1941);See Lisenba S. 241 v.v. 314 U. Ashcraft
Tennessee, (1944); York,Malinski New 324 S.322 U. S. 143 v. U.

York, Lynumn(1945); Spano (1959);401 New 360v. U. S. 315
HaynesIllinois, (1963); Washington,372 528 373v. U. S. v. U. S.

(1963).503
35 police prevented attorney consultingThe also the from with

proscription,Independent anyhis client. of other constitutional
rightSixththis constitutes a violation of the Amendment toaction

anythe of excludes obtained in itsassistance counsel and statement
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compulsion.thisproductthe ofhis later statementsmade
(1963).503,373 514Haynes Washington, U. S.v.Cf.

attorneyrequest for hisof the defendant’sThe denial
privilege—theability to exercisehisthus undermined

in-anywithoutspeakif he chose or toto remain silent
counsel,ofpresenceTheblatant or subtle.timidation,

adequatethetoday,us would bein all cases beforethe
policeofnecessary processto make thedeviceprotective

privilege.ofto the dictates theinterrogation conform
made in theinsure that statementspresenceHis would

productnotatmosphere are thegovernment-established
compulsion.of

explicatedin Escobedo anotherIt this mannerwas that
in ofmanynoted thepre-trial privilege,of thefacet
rightsof trial.36protectiondecisions: thepriorCourt’s at

when are taken frompresentThat counsel is statements
during interrogation obviously enhancesan individual

inintegrity fact-finding processesof the court. Thethe
attorney, warningsof an the delivered topresence and

individual,the enable the defendant under otherwise
tocompelling story fear,circumstances tell his without

ineffectively, wayand a that eliminates the evils in the
theinterrogation process. protections flowingWithout

adequate warnings rights counsel,from and the of “all
safeguardsthe careful erected givingaround the of testi-

mony, bywhether an or anyaccused other witness, would
empty procedurebecome formalities in a where the most

compelling possible evidence of aguilt, confession, would
have already been obtained at the unsupervised pleasure
of police.” Ohio,the Mapp v. 367 643, (1961)U. S. 685
(Harlan, J., dissenting). Cf. Texas,Pointer v. 380
U. (1965).S. 400

Peoplewake. See Donovan,v. 148,13 N. Y. 2d 628,193 N. E. 2d
243 N. Y. (1963)S. 2d 841 (Fuld, J.).

36 In Groban,re 330,352 (1957)U. S. 340-352 (Black, J., dis­
senting); Note, 73 1000,Yale L. J. (1964);1048-1051 Comment,
31 U. 313,Chi. L. (1964)Rev. 320 and authorities cited.
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III.

that the Fifthcan be no doubtthen, thereToday,
of criminalis available outsideprivilegeAmendment

allprotect persons inand serves toproceedingscourt
inin which of action is curtailedsettings their freedom

incriminatesignificant way being compelledfrom toany
properhave concluded without safe-themselves. We that

guards in-custody interrogation personsof ofprocessthe
inherently compel-containssuspected or accused of crime

which work undermine the individual’sling pressures to
himcompel speakto to where he wouldwill to resist and

order,freely.do In tonot otherwise so combat these
permit opportunityand a full to exercise thepressures to

against self-incrimination, beprivilege the accused must
effectively apprised rightsand of his and theadequately
rights fullyexercise of those must be honored.

impossibleIt is for us to foresee potentialthe alterna-
protectingtives for privilege mightthe which be devised

by Congress or the inStates the exercise of their creative
rule-making capacities. Therefore we cannot say that
the Constitution necessarily requires anyadherence to
particular solution for the inherent compulsions of the
interrogation process as it is presently conducted. Our
decision in wayno creates a constitutional straitjacket
which will handicap sound efforts at reform, nor is it in-
tended to have this effect. We encourage Congress and
the States to continue their laudable search for increas-
ingly effective ways of protecting rightsthe of the indi-
vidual while promoting efficient enforcement of our
criminal laws. However, unless we are shown pro-other
cedures which are at asleast effective in apprising accused
persons of their right of silence and in assuring a
continuous opportunity to exercise it, the following safe-
guards bemust observed.

At the ifoutset, a person in custody is to be subjected
to interrogation, he must first be informed in clear and
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remain silent.right tohas thehethattermsunequivocal
warning is neededtheprivilege,theofunawareFor those

require-thresholdof it—theawarethemto makesimply
Moreexercise.as to itsdecisionintelligentfor anment

prerequisitewarning is an absoluteasuchimportant,
interrogationof thepressuresovercoming inherentin the

woefullyorthe subnormaljustIt is notatmosphere.
imprecations,interrogator’sto anwho succumbignorant

interroga-stated, that theimplied expresslyorwhether
a is obtained or thatwill continue until confessiontion

damningis itself andsilence in the of accusationface
presented jury.37 Further,will ill when to a thebode

interrogatorswill hiswarning show the individual that
recognize privilegehispreparedare to should he choose

to it.exercise
privilegeThe Fifth Amendment is so fundamental to

systemour of constitutional expedientrule and the of
giving an adequate warning as availabilityto the of the
privilege so willsimple, we not pause inquireto in indi-
vidual cases whether the defendant was ofaware his
rights a warning being given.without Assessments of
the knowledge the possessed,defendant based on infor-

37 p. 454, supra.See Lord Devlin has commented:
probable“It is today,that even when ignorancethere is much less

about these formerly,matters than generalthere is still a belief
youthat must answer questions put youall byto policeman,a or

at least that it will yoube the youworse for if Devlin,do not.”
The Criminal EnglandProsecution in (1958).32

In accord with today,our impermissibledecision it penalizeis to
an individual for exercising Fifthhis privilegeAmendment when

policehe is under interrogation.custodial prosecution mayThe
not, therefore, use at trial the fact that he stood mute or claimed

privilegehis in the face of accusation. Cf. California,v. 380Griffin
U. S. (1965); Malloy609 Hogan,v. 1,378 (1964);U. S. 8 Com­
ment, 31 U. Chi. L. (1964);Rev. 556 Developments in the Law—­
Confessions, 79 935,Harv. L. Rev. (1966).1041-1044 See also

United,Bram States,v. 532,168 (1897).U. S. 562
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priororintelligence,education,age,hisas tomation
specu-more thanbenevercanauthorities,withcontact

38 important,Morefact.a clearcutwarning isalation;
ainterrogated,personof thebackgroundthewhatever

indispensableisinterrogationtheofthe timewarning at
indi-thethatinsureand topressuresitsto overcome

at thatprivilegethefree to exerciseisknows hevidual
in time.point

bemustsilentto remainrightof thewarningThe
cansaidanythingexplanation thatby theaccompanied

Thisin court.the individualagainstbe usedand will
onlynothim awaremakeorder toinwarning is needed
for-ofconsequencesthealso ofbutprivilege,of the

con-of thesean awarenessthroughonlyIt isgoing it.
of real under-any assurancecan bethat theresequences

More-privilege.of theintelligent exercisestanding and
individual moreserve to make thewarning mayover, this

phasewith a of the ad-aware that he is facedacutely
presence personsin the ofhe is notversary system—-that

solely in his interest.acting
interroga-surrounding in-custodyThe circumstances

operate very quicklytion can to overbear the will of one
merely byof his hisprivilege interrogators.made aware
Therefore, rightthe have counsel presentto at the inter-
rogation indispensableis to the protection of the Fifth

privilege systemAmendment under the we delineate
today. aimOur is to assure the rightthat individual’s to
choose between silence speechand remains unfettered
throughout interrogationthe process. A once-stated
warning, bydelivered those who will conduct the inter-
rogation, cannot itself suffice that amongto end those
who most require knowledge of their rights. A mere

38 Brady,Cf. Betts v. 316 (1942),U. S. 455 and the recurrent in­
quiry specialinto circumstances it necessitated. generally,See
Kamisar, BradyBetts Twentyv. RightYears Later: The to Coun­
sel and Due Values,Process 61 Mich. (1962).L. Rev. 219
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sufficientnot aloneisinterrogatorsthebywarning given
claimthemselvesProsecutorsthat end.accomplishto
with-silentright remaintoof theadmonishmentthat the

pro-and therecidivistonly the“will benefitout more
AttorneysDistrictfor NationalBrief thefessional.”

curiae, preliminary14. Evenp.as amicusAssociation
attorney can beby his ownaccusedto thegivenadvice

Cf.by interrogation process.swiftly the secretovercome
Illinois, Thus, the478, 485, n. 5.U. S.Escobedo v. 378

priv-the Fifth Amendmentprotectfor counsel toneed
a withmerely rightnot to consultilege comprehends

also to have counselprior questioning,counsel to but
during any ifpresent questioning the defendant so

desires.
presence interrogationThe of counsel at the may serve
significant subsidiaryseveral functions as well. If the

accused talkdecides to to his interrogators, the assistance
of mitigatecounsel can dangersthe of untrustworthiness.
With a lawyer present the that policelikelihood the will
practice coercion reduced,is and if coercion is neverthe-
less exercised the lawyer can testify to it in court. The
presence of a lawyer can helpalso guaranteeto that the

gives fullyaccused a accurate statement to policethe and
that the statement is rightly reported by prosecutionthe
at trial. See Crooker v. California, 357 S.U. 433, 443-

(1958)448 (Douglas, J., dissenting).
An individual need not make a pre-interrogation re-

quest for a lawyer. While such request affirmatively
rightsecures his to one,have his failure to ask for a law-

yer does not constitute a waiver. No effective waiver of
rightthe to counsel during interrogation can be recog-

nized unless specifically made after the warnings we here
delineate have been given. The accused who does not
know his rights and therefore does not make a request
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personbe who needs counsel. As themay the most
Supreme putCalifornia has it:aptlyCourt

“Finally, recognize impositionwe must that the
requirement requestof the for the discrimi-would

againstnate the defendant who does not know his
rights. The defendant who does not ask for counsel

the veryis defendant who most needs counsel. We
penalize understandingcannot a defendant notwho,

rights,his constitutional make formaldoes not the
request byand such failure help-demonstrates his

requirelessness. To the request would be to favor
sophisticationthe defendant whose or status had
himfortuitously prompted Peopleto make it.” v.

Dorado, 62 2d 338, 351, 361, 369-370,Cal. 398 P. 2d
Rptr. 169,42 Cal. (1965) (Tobriner, J.).177-178

In Carnley Cochran,v. 369 U. S. 513506, (1962), we
isstated: settled that where the coun­assistance of“[I]t

a rightsel is constitutional the berequisite, to furnished
counsel does not on adepend request.” This proposition

inapplies equalwith force the of providingcontext
protect privi­counsel to an accused’s Fifth Amendment

oflege interrogation.39 Althoughin the face the role of
atcounsel trial differs from the duringrole interrogation,

the differences are not questionrelevant to the whether a
is arequest prerequisite.

Accordingly we hold anthat individual held for inter-
rogation clearlybemust rightinformed that he has the
to consult a lawyerwith and to lawyerhave the with
him during interrogation under systemthe for protecting

privilegethe we today.delineate As with warningsthe
of the right to remain silent and that anything stated

incan be used againstevidence him, warningthis is an
prerequisiteabsolute to interrogation. No amount of

Herman, Supreme39 See The Court and Restrictions on Police
Interrogation, 449,25 Ohio L. (1964).St. J. 480
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have beenperson maythecircumstantial evidence that
Onlyin itsright will suffice to stand stead.aware of this

assurancewarning there ascertainablethrough such a is
right.aware of thisaccused wasthat the

assistancethat wishes theIf an individual indicates he
interrogation authoritiesany occurs, theof counsel before

ignore deny requestor his on the basisrationallycannot
a re-not have or affordthe individual does cannotthat

abilityfinancial of individualThe theattorney.tained
rightsscope the involvedrelationship to the ofhas no

privilege against self-incrimination securedThehere.
all The needapplies to individuals.by Constitutionthe

forprotect privilegein to the existsfor counsel order
In wefact,as were toindigent as well the affluent.the

rights who can retainto thoseconstitutionallimit these
today sig-be littlewould ofattorney,an our decisions

major-us well as the vastcases before asnificance. The
inwhich we have thecases with dealtity of confession

to Whileunable retain counsel.40past involve those
ofrequired to the accused hisrelieveauthorities are not

obligation advantagenot to takethey thepoverty, have
justice.41administration of Denialindigenceof in the

40 felonyamongindigency defendants haveofEstimates 50-90%
Equal Practice, 45in Minn. L. Rev.reported. Pollock, Justicebeen

Forma, Right737, (1961); Birzon, Kasanof & The to738-739
Indigent in Courts of Criminal Jurisdictionthe AccusedCounsel and

(1965).428,State, 14 L. Rev. 433in York BuffaloNew
41 Equal in the Gatehouses and MansionsKamisar, JusticeSee

Procedure, in Criminal in Our Timeof JusticeAmerican Criminal
AttorneyReport of the1, (1965). was in the Gen­As stated64-81

Poverty and the Administration of Federaloneral’s Committee
(1963):Criminal Justice 9

area,powersits ingovernment chooses to exert the criminal“When
takingsurelyobligation no than that of reasonable meas-its is less

justare tothose factors that irrelevant administra-to eliminateures
occasionallywhich, nevertheless, may affecttion the law butof

liability govern-penalty. Whilethe accused’s ordeterminations of
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indigentof counsel to interrogationthe at time ofthe
allowing attorneywhile an to those who can afford one

supportablewould be no reasonby logicmore or than the
similar appealsituation at trial and on struck down in

Wainwright,Gideon v. 372 (1963), DouglasU. S. 335 and
California, (1963).v. 372 U. S. 353

appriseIn order fully personto a ofinterrogated the
of rightshis under systemextent this is neces-then, it

to himsary onlywarn not he rightthat has the to con-
sult with an attorney, indigentbut also if hethat is

lawyer appointed representa will be to him. Without
warning,additional rightthis the admonition of tothe

consult with counsel would often be as mean-understood
onlying that he can a lawyerconsult with if he onehas

or has the funds obtain one. The awarning rightto of
to ifcounsel would be hollow couchednot in terms that

theconvey indigent personwould to most often—the
interrogation knowledgetosubjected he toothat—the

righta present.42has to counselhave As with the warn-
rightof remainings general rightthe to silent and of the
only expresscounsel, by explanationto effective and to

indigent right canthe of this there be that heassurance
in atruly positionwas to it.43exercise

havewarnings given,been the subsequent pro-Once
is clear. If anycedure the individual indicates in man-

may requiredment not be to poverty,relieve the accused of his it
may properly requiredbe to the povertyminimize influence of on

justice.”its administration of
42 United, ex Fay,Cf. States rel. Supp. 273,Brown v. 242 F. 277

(D. 1965); PeopleC. S. Witenski,D. N. Y. v. 15 392,N. Y. 2d
358,207 N. E. (1965).2d 259 N. Y. S. 2d 413

43 warning mayindigentWhile a that the appointedhave counsel
given personnotneed be to the who known attorneyis to have an

ampleor known one,is to have expedientfunds to secure the of
giving warning simplea rights importantis too and the involved too

engage post inquiriesto in ex into abilityfinancial when therefacto
anyis doubt at all on that score.
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hethatduring questioning,to orpriorany timeathén,
must cease.44interrogationthesilent,to remainwishes

exerciseintends tohehas shownhe thatpointAt this
takenstatementanyprivilege;Amendmenthis Fifth

be othercannotprivilegehisinvokespersontheafter
otherwise.orcompulsion, subtleofproductthethan
setting ofthequestioning,offto cutrighttheWithout

tothe individualoninterrogation operatesin-custody
aftera statementproducinginfree choiceovercome

If the individualinvoked.has oncebeenprivilegethe
interrogation musttheattorney,wants anthat hestates

in-time, thepresent.is At thatattorneyanuntilcease
with theto conferopportunityanmust havedividual

during any subsequentpresenthimand to haveattorney
attorneyancannot obtainIf the individualquestioning.

speaking towants one beforeheindicates thatand he
silent.remainrespect his decision tomustpolice, they

suggested, that eachsome havemean, asnotThis does
lawyer” presenta househave “stationmustpolice station
mean, however,doesprisoners. Itadviseat all times to

they mustinterrogate personatopolice proposethat if
lawyera andhim he is entitled toknown to thatmake

one, lawyer providedafford a will beif he cannotthat
If con-any interrogation.him authoritiespriorfor to

reason-they provide duringwill not counsel aclude that
in inperiod investigationable of time which the field is

doingthey maycarried refrain from so without vio-out,
lating person’s privilege longthe Fifth Amendment so as
they himquestion duringdo not that time.

44 silent,If an indicatesindividual his desire to remain but has an
attorney maypresent, there be some circumstances in which further
questioning permissible.would be In the ofabsence evidence of
overbearing, presence mightinstatements then made the of counsel

compelling interrogation processbe free of the influence of the and
might fairly privilege purposesbe construed as a waiver of the for
of these statements.
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ofpresencethewithoutinterrogation continuesIf the
heavya burdentaken,isa statementattorney andan

the de-thatto demonstrategovernmentrests on the
privilegewaived hisintelligentlyknowingly andfendant

orright to retainedand hisagainst self-incrimination
Illinois, 478,S.378 U.Escobedo v.appointed counsel.

highhas set standardsalwaysThis490, n. 14. Court
Johnsonrights,the of constitutionalproofof for waiver

Zerbst, and we re-assert these(1938),v. 304 U. S. 458
applied in-custody interrogation.to Sincestandards as

responsible establishingState for the cir-the is isolated
interrogationthe placecumstances under which takes

only makinghas the means of available corroboratedand
warnings given inter-duringevidence of incommunicado

rightlyrogation, the burden is on its shoulders.
An express willingthat the individual is tostatement

make a an attorneystatement and does not want fol­
bylowed aclosely statement could constitute a waiver.

But a waivervalid will not be presumed simply from
the of the warningssilence accused after givenare or
simply from the fact athat confession inwas fact
eventually obtained. A Carnleystatement we made in

Cochran,v. 369 506,U. S. 516 (1962), is applicable here:

“Presuming waiver from a silent imper-record is
missible. The record must show, or there bemust
an allegation and evidence which show, that an
accused was offered counsel but intelligently and
understanding^ rejected the offer. Anything less
is not waiver.”

See also Glasser v. United States, 315 U. S. 60 (1942).
Moreover, where in-custody interrogation is involved,
there is no room for the contention that the privilege is
waived if the individual answers some questions or gives
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righthisinvokingtopriorownon hisinformationsome
interrogated.45silent whento remain

asthe authoritiestestimony of totheWhatever
inter-lengthythe fact ofby accused,anrightswaiver of

a state-incarceration beforeor incommunicadorogation
thestrongis evidence that accused didment is made

In circumstances thevalidly rights.waive his thesenot
aeventuallythe individual made statement isfact that

the in-compellingconsistent with the conclusion that
himinterrogation finallyfluence of the forced to do so.

anyIt is with notion of a voluntaryinconsistent relin-
quishment privilege.of the Moreover, any evidence
that threatened,the accused was ortricked, cajoled into
a will,waiver of showcourse, that the defendant did
not voluntarily waive his privilege. requirementThe of
warnings and waiver of rights is a fundamental with re-
spect to the Fifth Amendment privilege and not simply
a preliminary ritual existing of interrogation.to methods

The warnings required and the waiver necessary in
accordance with opinionour today inare, the ofabsence

fullya effective equivalent, prerequisites to the admissi-
bility anyof bystatement made a defendant. No dis-
tinction can be drawn between statements which are
direct confessions and statements which amount to “ad-

partmissions” of or all anof offense. The privilege
against protectsself-incrimination the individual from
being compelled to incriminate anyhimself in manner;
it does not distinguish degrees of incrimination. Sim-

45Although Rogersthis Court held in States,v. United 340 U. S.
(1951),367 strongover dissent, that a grand jurywitness before a

may not in certain circumstances decide to questionsanswer <§ome
and then others,refuse to answer applicationthat decision has no to

interrogationthe situation today.we deal with legislativeNo or
judicial fact-finding authority here,is involved possi­nor is there a
bility mightthat the individual self-servingmake statements of which
he could make use at refusingtrial while to answer incriminating
statements.
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maynoreason,same distinctionilarly, preciselyfor the
and statementsinculpatory statementsbe drawn between

If a statement madealleged merely “exculpatory.”to be
course,of nevertruly exculpatory would,were in itfact

merelyfact,Inprosecution.the statementsbybe used
arebybe the defendant oftenexculpatoryintended to

trialtestimonyused to his at or toimpeach demonstrate
given interrogationuntruths in the statement under and

guiltthus prove by implication.to These statements are
incriminating in any meaningful sense of the word and
may not be used without the warningsfull and effective

anywaiver forrequired other Instatement. Escobedo
itself, the fullydefendant intended ofhis accusation
another slayeras the to be exculpatory as to himself.

The principles today deal with pro-announced the
tection givenwhich must be to the privilege against self-
incrimination when the is subjectedindividual first to
police interrogation while in custody at the station or

deprivedotherwise of his freedom of any signifi-action in
way.cant It pointis at this our adversarythat ofsystem

criminal proceedings commences, distinguishing itself at
the from inquisitorialoutset the system recognized in
some countries. systemUnder the of warnings we deline-
ate today anyor under other system maywhich be de-
vised and found safeguardseffective, the beto erected

the privilegeabout must playcome into point.at this
Our decision is not intended to hamper the traditional

policefunction of officers in investigating crime. See
Escobedo Illinois,v. 378 S. 478,U. 492. When an indi­
vidual in custody probableis on cause, police may,the
of course, seek out inevidence the to be used atfield

againsttrial him. investigationSuch may include in­
quiry of persons not under restraint. General on-the-­
scene questioning toas facts surrounding a crime or

generalother questioning of citizens in fact-findingthe
process not byis affected our holding. is an ofIt act
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whatevergivetocitizenship for individualsresponsible
enforcement.in lawto aidmay havetheyinformation

inherentatmospherecompellingthesituationsIn such
necessarilynotinterrogation isin-custodyofprocessin the

pres­ ent.46
through interro-obtaineddealing with statementsIn

inad-find all confessionstopurportnotwe dogation,
lawelementpropera in.remainmissible. Confessions

freely and volun-givenAny statementenforcement.
course, ad-is, ofcompelling influencesanytarily without

of theimportThe fundamentalinmissible evidence.
is not whethercustodyis inan individualprivilege while
the benefit ofpolice withoutto talk to thehe is allowed

be interro-but whether hewarnings counsel,and can
apolice,stop personthatrequirementis nogated. There

tostates he wishesa station and thatpolicewho enters
policea who calls the topersona orcrime,47confess to

he desires toanyor other statementa confessionoffer
any kind are not barredstatements ofmake. Volunteered

admissibility is nottheirFifth Amendment andby the
'today.by holdingouraffected

when an is takensummarize,To we hold individualthat
byhis thecustody deprivedinto or of freedomotherwise

any significant way subjectedin and is toauthorities
against isquestioning, privilegethe self-incrimination

safeguards employedmust bejeopardized. Procedural to

46 significance aptly inhas been describedThe distinction and its
opinion court:the of a Scottish

undertaken,questioning,“In if would be con-former times such
placeby police visiting of business ofofficers the house orducted

him, probably presencesuspect questioningthere in the ofthe and
practice mayor friend. However convenient the moderna relation

normally verybe, create a situation to theit must unfavourable
Advocate, 66,suspect.” H. M. Sess. Cas. 78Chalmers v. [1954]

(J.C.).
47 371,People Dorado, 338, 354, 361,62 Cal. 2d 398 P. 2dSee v.

Rptr. 169, (1965).42 179Cal.
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protect fullyand unless other effectiveprivilege,the
adopted notify rightto the personmeans are of his of

rightto willsilence and assure that the exercise of the be
scrupulously honored, followingthe measures are re-

He mustquired. prior any questioningbe warned to that
right silent, sayshe has the to remain that heanything
against acan be used him in of law,court that he has the

right presence ifto the of an that heattorney, and cannot
be himattorney appointed priorafford an willone for to

ifany questioning he Opportunityso desires. to exercise
himrightsthese must be throughoutafforded to the inter-

rogation. warningsAfter such andgiven,have been such
opportunity mayafforded thehim, knowinglyindividual

intelligently rightsand these agreewaive to answerand
orquestions make a andstatement. But unless until

warnings bysuch and waiver are demonstrated prose-the
trial, no acution at evidence obtained as result of

interrogation againstcan be used him.48

IV.

argumentA recurrent made in these cases is that'
society’s for interrogationneed outweighs the privilege.

argumentThis is not unfamiliar to See, g.,this Court. e.
Florida,Chambers v. 309 U. S. 227, (1940).240-241

The whole thrust of foregoingour discussion demon­
strates that the Constitution prescribedhas rightsthe
of the whenindividual confronted powerwith the of
government providedwhen it in the Fifth Amendment

anthat individual be compelledcannot to be a witness
against himself. rightThat cannot be abridged. As
Mr. Justice Brandéis once observed:

“Decency, security and liberty alike demand that
government officials shall be subjected to the same

48 holdingsIn todayaccordance with our and in Escobedo v. Illi­
nois, 478, 492,378 U. S. California,Crooker v. (1958)357 U. S. 433

Lagay,and Cicenia v. 504 (1958)357 U. S. are not to be followed.
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the citizen.tocommandsarethatconductrules of
govern­of thelaws, existenceofa governmentIn

lawobserve theit fails toifimperilledment bewill
thepotent,is theOur Governmentscrupulously.

ill,for it teachesgood or'Forteacher.omnipresent
con­Crime isexample.itspeople bythe whole

lawbreaker,abecomesGovernmentIf thetagious.
every man toit invitescontempt law;forit breeds

Toanarchy.himself; it inviteslaw untobecome a
criminalof thein the administrationthatdeclare

bringmeans . . . wouldjustifies thelaw the end
pernicious doc­Against thatterrible retribution.

itsset face.”resolutelytrine this Court should
States, 438, (1928)277 485v. United S.Olmstead U.
,49(dissenting opinion)

distinguishedconnection, country’sof ourIn this one
has out: of a nation’s civil-jurists pointed quality“The

largely byization can be measured the methods it uses
50in the enforcement of criminal law.”its

If privilege,the desires to his heindividual exercise
has the to do so. notright This is for the authorities

attorney mayto decide. An advise client talkhis not to
police opportunity investigateto until he has had an to

case, may presentor he with histhe wish to be client
during any questioning. In anpolice doing attorneyso

merely exercising professionalis good judgmentthe he
been, This causetaught. consideringhas is not for the

attorney a menace to law is merelyenforcement. He
carrying he toout what is sworn do under his oáth—

protect rightsto the extent of abilityto his the of his

49 quoting dissenting opinionIn the above from the of Mr. Justice
we, course, passBrandéis do not intend toof on the constitutional

questions in theinvolved Olmstead case.
50Schaefer, Procedure,Federalism and State Criminal 70 Harv.

1, (1956).L. Rev. 26
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fulfillingclient. In responsibilitythis attorneythe
plays a vital role in the of justiceadministration criminal
under our Constitution.

In announcing are notprinciples,these we unmindful
of the burdens which law bear,enforcement officials must
often under trying fully recog­circumstances. We also
nize obligationthe of all enforcingcitizens aid into the
criminal laws. This- Court, protectingwhile individual
rights, always givenhas ample latitude to law enforce­
ment agencies legitimatein the exercise of their duties.

placedThe limits interrogationwe have on the process
not constitute an undue with a propershould interference

system of noted,law haveenforcement. As we our de­
any way precludecision not in frompolice carryingdoes

out Althoughtheir traditional investigatory functions.
may importantconfessions an inplay role some convic­

tions, present graphicthe cases us examplesbefore of
ofthe overstatement the “need” Infor confessions.

interrogationseach case rangingauthorities conducted
up daysto five in duration despite presence, throughthe

investigating practices,standard of considerable evidence
against exampleseach defendant.51 areFurther chron­

in prior See, g., Haynesicled our cases. e. Washing­v.
ton, Richmond,Rogers373 518-519503, (1963);U. S. v.
365 534, (1961); York,U. S. 541 Malinski Newv. 324

S. 401, (1945).52U. 402

51Miranda, Vignera, and by eyewitnesses.Westover were identified
Marked bills from bankthe robbed were found in Westover’s car.
Articles stolen from victimthe as fromwell as several other rob­
bery victims were found in atStewart’s home the outset of the
investigation.

52Dealing as herewe do with constitutional instandards relation
to made,statements the independentexistence of corroborating evi­

produceddence is, course,at trial of irrelevant to our decisions.
Haynes Washington,v. 503,373 (1963); LynumnU. S. 518-519 v.
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detentionright toan unfetteredthaturgedIt alsois
oftenit willbecausebe allowedshouldinterrogationfor

Whenquestioned.personof theto the benefitredound
be-no reason tothere isthatinquiry determinespolice

said,it isany crime,hasthe personlieve that committed
pro-formalfor furtherneedwithoutwill be releasedhe

offense,nocommittedwho haspersonThecedures.
himself after warn-to clearbetter ablewill behowever,

can be as-without. Itthanpresentcounselings with
would adviselawyeracircumstancesin suchthatsumed

himself.in order to clearpolicetofreelyto talkhis client
does not neces­contrast,interrogation, byCustodial

to clear them­an opportunityinnocentthesarily afford
ofpracticepresentof theconsequenceA seriousselves.

inno­to for theinterrogation alleged be beneficialthe
largesubject“formany investigation”arrestscent is that

interroga­detention andpersonsnumbers of innocent to
us, 584,the beforetion. In one of cases No. California

Stewart, who in thepolice persons,held four werev.
inarrest, jailhouse at the of the fordefendant’s time

theytimedaysfive until defendant confessed. At that
finallywere released. stated that was “noPolice there

anythemevidence to connect with crime.” Available
practicestatistics on extent of isthe this where it

condoned indicate that these four are far from alone
in being subjected arrest, prolongedto detention, and
interrogation without probablethe requisite cause.53

Illinois, 528, (1963); Rogers372 U. S. Richmond,537-538 v. 365
534, (1961);S. 541 Alabama,U. Blackburn 199,v. 361 206U. S.

(1960).
53 g.,See, Reporte. and ofRecommendations the of[District

Commissioners’ Committee on Police forArrests Investi­Columbia]
gation (1962); American Union, byCivil Liberties Secret Detention

Chicago (1959). examplethe An practicePolice extreme of this
in of Seekingoccurred the District in “stocky”Columbia 1958. three

young Negroes policewho had robbed a restaurant, uprounded 90
persons general description. Sixty-threeof that overnightwere held
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of Investigationthe Federal BureauyearsOver the
an of effective law en-exemplaryhas recordcompiled

advising any suspect person,or arrestedforcement while
interview, he requiredat the of an that is notoutset to

maymake a that bestatement, any statement used
against court,him in that maythe individual obtain the

attorneyservices of an and,of his own choice re-more
that acently, righthe has to free ifcounsel he is unable

pay.54to A letter received from the Solicitor General in
to aresponse question from the Bench makes clearit

that the present pattern of warnings respectand for the

beingbefore of amongreleased for lack Aevidence. man not the 90
ultimately chargedarrested was Washington Dailywith the crime.

News, January 21, p. 5, 1; Hearings1958, col. before a Subcommittee
Judiciaryof the 11477, 2970,Senate Committee on 3325,H. R. S. S.

3355, Cong., (Julyand S. 1958), pp.85th 2d 40,Sess. 78.
54 1952, Edgar Hoover,In J. Director of the Federal Bureau of

Investigation, stated:
enforcement,“Law however, defeating criminal,in the main-must

tain inviolate the historic liberties of the individual. To turn back
criminal, by destroyyet, doing,the dignity individual,so the of the

victory.would be a hollow

Constitution, land,“We can have the the best laws in the and the
by pro-most honest reviews courts —but theunless law enforcement

steeped tradition, highestfession is in the democratic maintains the
ethics, honor,in and makes work aits career of civil liberties will

continually pro-without end—be violated. . . The. best—and
alert, intelligentof civiltection liberties is an and honest law

agency.enforcement There can be no alternative.

Special Agents taught any suspect per-“. . . are that or arrested
son, interview,at ofthe outset an must be advised that he is not
required any givenato make statement and that canstatement be

against Moreover,inused him court. the individual must be in-
that, desires, may attorneyformed if he he obtain the services anof

of his own choice.”
Hoover, Civil LawLiberties and Enforcement: The of theRole
FBI, 175, (1952).37 Iowa L. Rev. 177-182



484

thebya practiceasfollowedindividualof therights
we delineatewhichprocedurewith theis consistentFBI

states:Ittoday.

Mr.cause,of the aboveargumentthe oral“At
cer-provideI couldwhetheraskedFortasJustice

by thefollowedpracticesas to theinformationtain
have directedIInvestigation.ofBureauFederal

ofof Directorattentionto thethequestionsthese
sub-and amInvestigationofBureauthe Federal
andquestionsof thea statementherewithmitting

received.we havewhichanswersof the
“ by agentsinterviewedisan individualWhen‘(1)

is towarning givenBureau, whatof the
him?

“ by Specialwarning long given'The standard
suspects personsboth andof FBI toAgents the

right sayperson has a tois thearrest thatunder
right counsel, anyand that state-nothing a toand

him inmay againstbe usedhe does makement
warningof this are to be foundExamplescourt.

in Westover at 342 F. 2d and(1965),the case 684
S., (1964),Jackson v. U. F. 136337 2d cert. den.

S.380 U. 935.
“ 'After passage of the Criminal Act ofJustice

1964, provideswhich free counsel for Federal de-
fendants unable to we topay, added our instructions
to Special Agents requirementthe anythat person
who is under for anarrest offense under FBI juris-

ordiction, whose arrest is contemplated following
interview,the must also be advised rightof his to

free counsel if he is pay,unable to and the fact that
such counsel will assignedbe by the Judge. At the

time,same we broadened the right counsel warn-to
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anyonechoice, or elseof his owncounseling to read
speak.might wish tohewith whom

“ given?warningthe‘(2) isWhen
“ suspecta atwarning givenis to theFBI‘The

interview, as shown in the West-very of theoutset
warning may givencase, above. The beover cited

practicablea as soon as afterpersonto arrested the
arrest, case, above,as shown in the Jackson also cited

in Konigsberg, (1964),S. v. 336 F. 2d 844and U.
933, anycert. den. 379 inU. S. but event it must

precede personwith the for athe interview confes-
guilt.sion or admission of his own

“ ‘(3) the inpracticeWhat is Bureau’s the event
(a)that requeststhe individual counsel and

(b) appears?counsel
“ person‘When the who has been ofwarned his

right to counsel decides that he wishes to consult
with counsel makingbefore a statement, the inter-
view is terminated at point, S.,that Shultz v. U.
351 F. 2d (1965). may287 It continued,be how-
ever, as to all matters other than the person’s own
guilt or innocence. If he is in his requestindecisive
for counsel, there may be some question on whether
he did or did not waive counsel. ofSituations this
kind must necessarily be left to judgmentthe of the
interviewing Agent. For example, in Hiram v.

S.,U. 354 2dF. 4 (1965), Agent’sthe conclusion
personthat the arrested had his rightwaived to

counsel was upheld by the courts.
“ ‘A person being interviewed and desiring to con-

sult counsel by telephone must permittedbe to do
asso, shown in Caldwell S.,v. U. 351 F. 2d 459

(1965). When counsel appears in person, he is
permitted to confer with his client in private.
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“ if individualthepracticethe Bureau’sis‘(4) What
retainafford tocannotcounsel, butrequests

attorney?an
“ warningafterbeing interviewedany person. Tf

withwishes to consultthat hedecidesof counsel
isthe interviewfurtherproceedingbeforecounsel

Agents do notabove. FBIterminated, as shown
forpayability personthe of the toonpass judgment

those who haveThey do, however, advisecounsel.
jurisdiction,an offense under FBIarrested forbeen

following the inter-contemplatedwhose arrest isor
theya free counsel are unable toview, rightof to if

of from thepay, availabilityand such counselthe
”55Judge.’

readily byof FBI can emulatedpracticeThe the be
agencies. argumentstate and local enforcement The

that the FBI deals with different thancrimes are dealt
bywith state authorities mitigate signifi-does thenot
of the FBI experience.56cance
experienceThe in some other countries also suggests

that dangerthe to law inenforcement curbs on interroga-
tion overplayed.is English procedureThe since 1912
under Judges’the significant.Rules is recentlyAs

55 agree interviewing agentWe that the judgmentmust exercise his
determiningin rightwhether the individual waives his to counsel.

Because of the constitutional basis right, however,of the the standard
necessarily high.for waiver is And, course,of respon­the ultimate

sibility resolvingfor questionthis constitutional lies with the courts.
56Among the crimes within jurisdictionthe enforcement of the

FBI kidnapping, (1964are 18 S. ed.),U. C. 1201 slavery,white§
(196418 U. S. ed.),C. robbery,bank§§2421-2423 18 U. S. C.

(1964 ed.), transportationinterstate§2113 prop­and sale of stolen
erty, (196418 U. S. C. ed.),2311-2317 all conspiracies,§§ manner of

(196418 S. ed.),U. C. and of rights,§371 violations civil 18
(1964 ed.).U. S. C. See (1964§§241-242 also 18 U. S. C. 1114§

(murdered.) employeeof officer or States).of the United
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cautionarya warn-requirethe Rules thatstrengthened,
by policea officer as soon as hebe an accuseding given

grounds for sus-has evidence that affords reasonable
they anyalso that statement bepicion; require made

given by questioning by police.57the accused without

57 Rev., provide part:L. 166-170. These inCrim. at Rules[1964]
police“II. As soon as a officer has evidence which would afford

grounds personsuspectingreasonable for that a has committed an
personoffence, or him behe shall caution that cause to cautioned

putting any questions, questions, relatingbefore to him or further
to that offence.

following“The incaution shall be the terms:
“ sayobliged you'You anythingare not to wishunless to do so

you putsay may givenbut writingwhat be into and in evidence.’
being person being questioned,“When after cautioned a is or elects

statement, kept placeto make a a record shall be of the time and
any questioningat which begansuch or statement and ended and of

persons present.the

“III. . ..

“(b) only exceptional questionsis in relatingIt cases that to the
put personoffence should chargedbe to the accused heafter has been

may prosecuted.or informed hethat be

“TV. All written statements made after caution shall be taken in
followingthe manner:

“(a) person saysIf a that he wants to make a statement he shall
be told itthat is intended to says.make a written record of what he

always“He shall be asked whether he wishes to write down him-
saysself say;what he wants to if he that he orcannot write that

he would like to him, police maysomeone write it for a officer offer
to write the statement for him. . . .

“(b) Any person writing his own statement shall be allowed to
do any promptingso without as indicatingdistinct from to him what
matters are material.

“(d) policeWhenever a officer writes the statement, he shall take
spoken bydown personthe exact words the making statement,the

putting anywithout questions mayother than such as be needed to
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attorneyanto consult withof the individualrightThe
recognized.58expresslyisduring periodthis

bemaylawScottishunderpresentsafeguardsThe
decisionsjudicialScottishEngland.ingreater thaneven
throughobtainedof confessionsin mostbar evidenceuse

tomadeIndia,In confessionsinterrogation.59police
magistrate been ex-a havepresence ofin thepolice not

intelligible to the materialcoherent, and relevantthe statementmake
prompt him.”nothe shallmatters:

inDevlin, Prosecutionappear The Criminalprior inRulesThe
(1958).England 137-141

andlaxity of the RulesDespite of in enforcementsuggestions some
admissibility theis invested inas todespite fact some discretionthe

Englishsignificant in the crim-influencejudge, Rules are atrial the
Rev., atsystem. See, g., L.e. Crim.[1964]inal law enforcement

Rev., at 298-356.182; in Crim. L.and articles collected [1960]
58 part:Judges' into Rules statesThe introduction the

principlestheRules do not affect“These

every any stage investigationan be“(c) person of shouldThat at
privately Thiswith a solicitor.and to consultable to communicate

custody provided no unrea-in that in such a caseif he isis so even
processes investigationdelay ofis to thesonable or hindrance caused

by doingjusticeof his so . . . .”or the administration [1964]
Rev.,Crim. at 166-167.L.

59 M.by v. H.General in ChalmersAs the Lord Justicestated
(J. C.):Advocate, 66, 78Sess. Cas.[1954]

investigationstage oftheory law that at the initial“The of our is
acquiringquestion anyone to informa-police may with a viewthe

that,criminal;may of the but whento the detectiontion which lead
suspicion, or more than sus-stage has been reached at whichthe

likelyupon person thepicion, in their view centred some ashas
crime, interrogation person be-perpetrator of thatof the further

g., pointvery dangerous, and, far,if too e. to thecarriedcomes
cross-examination,by theextracting what amounts toof a confession

certainly Onceof confession will almost be excluded.evidence that
statutoryapprehended charged hebeen and has thethe accused has

broughtright private with and to be beforeto a interview a solicitor
may, advised,speedmagistratea all so that he if sowith convenient

whichpresencein of his solicitor under conditionsaemit declaration
safeguard against prejudice.”him
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byeluded rule of evidence since at a1872, time when
operatedit under provisionsBritish law.60 Identical

inappear the Evidence Ordinance of inCeylon, enacted
1895.61 in countryour theSimilarly, Uniform Code of
Military longhas provided suspect mayJustice that no

interrogatedbe beingwithout first rightwarned of his
not to make a anystatement and that statement he

maymakes againstbe used him.62 Denial rightof the
to interrogationconsult duringcounsel has also been pro-

by militaryscribed appearstribunals.63 There to have
been no marked detrimental effect on criminal law en-

in jurisdictionsforcement these as a result of these rules.
lawConditions of enforcement in countryour are suffi-

ciently permitsimilar to reference experienceto this as
assurance that lawlessness will from warningnot result
an rightsindividual of his or himallowing to exercise

Moreover,them. it is systemconsistent our legalwith
givethat we protectionat least as much rightsto these

givenas is in the jurisdictions described. deal inWe
country rightsour with grounded in a specific require-

of the Fifth Amendment of Constitution,ment the

60 police proved against“No confession made to a officer shall be as
person anya accused of Indianoffence.” Evidence Act 25.§

by any person custody“No confession made inwhilst he is the
policeof presencea officer unless it be made in the immediate of a

Magistrate, proved against person.”shall be as such Indian Evi­
dence Act 1 Rajagopalan,26. See Ramaswami & Law of Evidence§

(1962). anyin India continuing police553-569 To avoid effect of
pressure inducement, Supremeor the Indian Court has invalidated

shortly policea brought suspectconfession made after a before a
magistrate, suggesting: would, think,we be reasonable to“[I]t

upon giving personinsist an accused at least 24 hours to decide
Singhwhether or not he should make a confession.” Sarwan v.

Punjab,State Rep.44 All 1957, Sup. 637,India Ct. 644.of
Legislative61 I Ceylon (1958).Enactments of 211

(b) (1964 ed.).62 10 U. S. C. §831
63 Rose,United States v. 24 251 (1957);CMR United States v.

Gunnels, (1957).23 354CMR
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conclusionsat theirarrivedjurisdictionsotherwhereas
specificallysonotof justiceprinciplesofbasison the

defined.64
we withhold decisionthatusurged uponalsoIt is

advisoryandbodieslegislativestateissue untilon this
prob-with thesedealtoopportunityanhave hadgroups

outpointedalreadyWe havemaking.65bylems rule
codeany specificnot requiredoesConstitutionthat the
self-againstprivilegetheprotectingforof procedures

Congressinterrogation.during custodialincrimination
safeguardstheir owndeveloptoare freeStatesand the

asasfullyare effectivelong theyso asfor privilege,the
ofinforming personsin accusedabovethose described

oppor-aaffordingin continuousof silence andrighttheir
issuesany event, however,it. In thetunity to exercise

and must bepresented of constitutional dimensionsare
admissibility of a state-bydetermined the courts. The

ament in the face of claim it was obtained in viola-that
rightstion is an theof the defendant’s constitutional issue

of long byresolution which has beensince undertaken
Utah,Hopt (1884).this Court. See 110 U. S. 574v.

problemsJudicial solutions to of dimen-constitutional
sion byhave evolved decade As havedecade. courts

presentedbeen with the need to enforce constitutional
they Thatrights, doinghave found means of so. was our

when andresponsibility Escobedo was before us is ourit

64Although no constitution at the wereexisted time confessions
by 1872,inexcluded rule of evidence India now has a con­written

provision personstitution which includes the that “No accused
any compelled againstof offence beshall to be a witness himself.”

(3).India, Tope,of 20Constitution Article See The Constitution
(1960).of India 63-67

65 States,761,for in No.Brief United States Westover v. United
pp. 44-47; curiae, pp.for the YorkBrief State of New amicusas

Attorneys35-39. See Brief foralso the National District Associa­
curiae, pp.tion amicusas 23-26.
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by the Con-rights securedtoday. Whereresponsibility
making orno rulethere can beinvolved,arestitution

abrogate them.wouldwhichlegislation

V.

ofand becauseproblemthenature ofof theBecause
cases, towe haveinsignificance numerousits recurrent

Amend-Fifthrelationship of thepoint discussed thethis
interrogation specificwithoutpolicetoprivilegement

of cases before us. Weconcentration on the facts the
toapplicationturn now to these facts to consider the

principlesthese cases of the constitutional discussed
instance,above. In each we concluded state-have that

ments fromwere obtained the defendant under circum-
stances that did not meet forconstitutional standards
protection of privilege.the

No. 759. Miranda v. Arizona.
On March 13, 1963, petitioner, Miranda,Ernesto was

arrested at his home and custodytaken in to a Phoenix
police station. He was there byidentified complain-the
ing witness. The police then took him “Interrogationto
Room 2”No. of the detective bureau. There he was
questioned by policetwo officers. The officers admitted
at trial that Miranda was not advised that he righthad a
to have an attorney present.66 Two hours later, the

66Miranda was also convicted separatein a trial on an unrelated
robbery charge presentednot here for Areview. statement intro­
duced at that trial was obtained from duringMiranda the same
interrogation which resulted in the confession involved here. At the
robbery trial, one officer duringtestified that interrogationthe he
did not tell Miranda anythingthat he said would against,be held
him or that he could consult with an attorney. The other officer

theystated that had both told Miranda anythingthat he said would
againstbe used him and that he requiredwas bynot law to tell

them anything.
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a writ­room withinterrogationfrom theemergedofficers
theoftopAt theby Miranda.signedconfessionten

con­stating that theparagraphtypedawasstatement
promisesorthreatswithoutvoluntarily,madefession was

rights,my legalofknowledgefull“withandimmunityof
usedmay bemakeIany statementunderstanding

67against me.”
wasconfessionwrittenthejury,before aAt his trial

defenseobjection ofover theinto evidenceadmitted
con-prior oralto theofficers testifiedand thecounsel,

interrogation.theduringMirandabyfession made
Herape.kidnappingof andguiltyfoundwasMiranda

eachimprisonment onyears’30to 20 towas sentenced
concurrently. appeal,to run Oncount, sentencesthe

con-Arizona that Miranda’sheldSupremethe Court of
obtainingin therights were not violatedstitutional

18,98 401the conviction.confession and affirmed Ariz.
empha-reaching decision,2d In its the courtP. 721.

didheavily specificallysized the fact that Miranda not
request counsel.

testimonyWe From the of officersreverse. the and
by of it is clearrespondent,admission that Mirandathe
was any way apprised rightnot in of his to withconsult
an attorney and presentto have one interro-during the

rightnor was his notgation, compelledto be to incrimi-
nate effectively protectedhimself in any other manner.
Without warningsthese the statements were inadmis-
sible. The mere that he signed afact statement which

typed-incontained a statingclause that he had “full
knowledge” of his “legal rights” does not approach the
knowing and intelligent waiver required to con-relinquish

rights.stitutional HaynesCf. Washington,v. 373 U. S.

67 ofOne the officers testified paragraphthat he read this to
Apparently, however,Miranda. he did not sodo until after Miranda

had orally.confessed



493

Ohio, 596,332 601U. S.Haley(1963); v.503, 512-513
Douglas).Justiceof Mr.(opinion(1948)

York.Vignera v. New760.No.
by NewVignera, picked upMichael wasPetitioner,

in with the1960, connection14,York on Octoberpolice
days Brooklyn shop.earlier of a dressthreerobbery

Squad headquartersto the DetectiveThey him 17thtook
he was taken toin Manhattan. Sometime thereafter

questionedThere aSquad.the 66th Detective detective
Vignera robbery. Vignera orallytherespectwith to

robberyadmitted the to the detective. The detective
was byasked on cross-examination trial defense coun-at

Vignera rightsel whether was of his towarned counsel
being interrogated.before prosecution objectedThe to

the andquestion judgethe trial objection.sustained the
Thus, the was precluded making anydefense from show-
ing warningsthat had given.not been While at the 66th
Detective Squad, Vignera bywas identified the s'tore
owner a salesladyand as the man who robbed the dress
shop. At p.about 3 m. he formallywas arrested.
The police transportedthen tohim still another station,
the 70th Precinct in Brooklyn, “for Atdetention.”
11 p. Vignera questionedm. was anby assistant dis-

attorneytrict in presencethe of a hearing reporter who
questionstranscribed the Vignera’sand answers. This

verbatim account of these proceedings contains no state-
of any warnings givenment by the assistant district

attorney. Vignera’sAt trial on a charge degreeof first
robbery, the detective testified as to the oral confession.
The transcription of the statement taken was also intro-
duced in evidence. At the conclusion of the testimony,
the trial judge charged the jury in part as follows:

“The law saydoesn’t that the confession is void or
invalidated policebecause the officer didn’t advise
the asdefendant to rights.his Did you hear what
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of the Statewhat the lawtelling youI amI said?
York is.”of New

Herobbery.degreefirstguiltyfound ofYignera was
andthird-felony offenderadjudged asubsequentlywas

con-Theyears’ imprisonment.686030 tosentenced to
Appellatetheopinion bywas affirmed withoutviction

25221 Div.App. 752,Division, Department, 2dSecond
of also withoutby Appeals,Y. S. 2d and the Court19,N.

259 N. S.527,2d N. E. 2d Y.970,15 N. Y. 207opinion,
614, 209 N. E.16 N. Y.amended,remittitur 2d857,2d

argument toIn the Court261 S. 65.110,2d N. 2dY.
noVignerathat hadState contendedof theAppeals,

right to counselof hisright to be advisedconstitutional
privilege against self-incrimination.or his

VignerathatforegoingThe indicatesWe reverse.
rights question-anyof of before thenot warned hiswas

attorney.the assistant districting by bythe detective and
protect rights. Thuswere taken to thesestepsotherNo

of his Fifth Amendmenteffectively apprisedhe was not
hisright presentor his have counsel andprivilege of to

statements are inadmissible.

761. v. United States.No. Westover
onapproximately p. 20, peti-At 9:45 m. March 1963,

tioner, Westover, bywas policeCarl Calvin arrested local
suspectin as a inCity CityKansas two Kansas robberies.

A also from that wasreport was received the FBI he
felonywanted on a in California. The au-charge local

him to himpolice placedthorities took a station and
charges,in a on the local andline-up p.at about 11:45 m.

police interrogatedCityhe booked. Kansaswas West-

68 validityVignera successfullythereafter attacked the of ofone
Vignera Wilkins, (D.prior convictions,the v. Civ. 9901 W. D.C.

1961) (unreported), but31,N. Y. Dec. was then resentenced as a
second-felony imprisonmentoffender to the same term of as the
original R.sentence. 31-33.
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any knowl-nightthe of his arrest. He deniedover on
daycriminal The next local officersedge of activities.

again throughout morning. Shortlyhim theinterrogated
the FBI werethey theybefore noon thatinformed

FBIthrough interrogating and that the couldWestover
nothing inproceed interrogateto him. There is the

given anyrecord indicate that was everto Westover
by noon,local threewarning rights police.as to his At

interrogationspecial agents of the FBI continued the
in Citya room of the Kansas Policeprivate interview

arespect robberytime with to the ofDepartment, this
savings Sacramento,loan a bank inand association and

hours,After or and one-halfCalifornia. two two West-
signed separate confessions to each of these twoover

prepared by agentsrobberies which had been one of the
interrogation. agentstrial one of theduring the At

paragraphand a on of the statementstestified, each
agentsthe Westover that he did notstates, that advised

anymake a statement he madestatement,have to that
against rightused and that he had the tohim,could be

attorney.ansee
a in con-by juryWestover was tried federal court and

victed of California His statementsthe robberies. were
years’at trial. im-introduced He was sentenced to 15

prisonment count,on each the to consec-sentences run
utively. appeal, byOn conviction was affirmed thethe

Appeals for Ninth 342 F. 2dCourt of the Circuit. 684.
theWe reverse. On facts of this case we cannot find

knowingly intelligentlythat andWestover waived his
right rightto remain silent and his to consult with coun-

prior to the he the Atsel time made statement.69 the

69 objectofThe failure defense counsel to to the ofintroduction
bytrial, Appeals empha­the at notedconfession the Court of and

by General, precludesized the Solicitor does not our consideration
of priorthe issue. Since the trial was held to our decision in

and, course, prior today makingEscobedo of to our decision the
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Westover, hebegan questioningagentsthe FBItime
beenand had14 hoursin for overcustodybeenhad
FBITheperiod.during thatinterrogated lengthat

ofconclusionupon theimmediatelyinterrogation began
con-andCity police wasby Kansasinterrogationthe
twoAlthough thepolice headquarters.inducted local

and thelegallyauthorities are distinctenforcementlaw
differ-interrogated werethey Westoverfor whichcrimes
periodhim of a continuouson was thatimpacttheent,

warninganyno ofThere is evidencequestioning.of
anythereinterrogation nor isFBIgiven prior to the

FBIrights after thean articulated waiver ofofevidence
simply showsThe recordinterrogation.commenced its

afterin a short timedid fact confessthe defendantthat
interrogation byfollowingFBIto thebeing turned over

gaveagentsthe FBIthe fact thatDespitepolice.local
frominterview,of their West-at the outsetwarnings

warnings at the end of thethe camepoint of viewover’s
an intelli-In these circumstancesprocess.interrogation

rights be assumed.of constitutional cannotgent waiver
law enforcement authoritiessuggestnot thatWe do

who hasanyfrom individualquestioningprecludedare
byof time other authorities andperiodheld for abeen

warnings. Ainterrogated by appropriatethem without
if anpresentedcase would be accused were takendifferent

custody by the second both inauthority,into removed
place original surroundings,time and from his thenand

rightsofadequately given opportunityadvised his and an
to exercise interrogationthem. But the FBIhere was

immediatelyconducted following interrogationthe state
in policethe same station —in the compellingsame sur-
roundings. inThus, obtaining a confession from West-

objection available, objectthe failure to at trial does not constitute
a of See, g.,waiver the claim. e. United AngeletStates ex rel. v.
Fay, 12, (C.333 2dF. 16 1964),A. 2d Cir. aff’d, 381 U. S. 654
(1965). Ziffrin,Cf. States,Inc. v. United 73,318 (1943).U. S. 78
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of thebeneficiarieswere theauthoritiesthe federalover
interrogation.in-custodylocalby theappliedpressure

warnings wasof alonegivingthethese circumstancesIn
privilege.theprotecttonot sufficient

Stewart.v.584.No. California
purse-snatchainvestigating series ofIn ofthe course

of injuriesof the victims had diedin whichrobberies one
Roy Stewart,Allenby assailant, respondent,herinflicted

ofAngeles as the endorserpointed policewas out to Los
in one of robberies. At aboutdividend checks taken the

police officers top. January 31, 1963, wentm.,7:15
him. theStewart’s house and arrested One of officers

if they house,asked Stewart could search the to which
he “Go Thereplied, upahead.” search turned various
items taken from five Atrobberythe victims. the time
of arrest, policeStewart’s also arrested Stewart’s wife
and personsthree other who were visiting him. These
four were jailed along with Stewart and were interro-
gated. was UniversityStewart taken to the Station of
the Los Angeles DepartmentPolice where he placedwas

ain Duringcell. the next five days, police interrogated
Stewart on nine different occasions. Except during the
first interrogation session, when he was confronted
with an accusing witness, Stewart was hiswithisolated
interrogators.

During the ninth interrogation session, Stewart ad-
mitted hethat had robbed the deceased and stated that
he had not meant to hurt her. Police then brought
Stewart before a magistrate for the first time. Since
there nowas evidence to connect them anywith crime,

policethe then released the other four persons arrested
with him.

Nothing in the record specifically indicates whether
Stewart was or was not advised of his right to remain
silent or his right to counsel. aIn ofnumber instances,
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to recountwere askedofficersinterrogatinghowever, the
interrogations.during thesaidthat waseverything

hisofwas ever advisedthat StewartindicatedNone
rights.

commit rob-kidnappingwith tochargedwasStewart
transcripts of thetrial,At hisandbery, rape, murder.

at lastthe confession the interro-andinterrogationfirst
juryin The foundevidence.gation were introduced

robbery degreefirst murderof and andguiltyStewart
Supremeaspenalty appeal,fixed the death. On the

571,Cal.of California reversed. 62 2d 400 P. 2dCourt
97, Rptr.43 Cal. 201. held that under this Court’sIt

Escobedo,indecision Stewart should have been advised
rightof his to remain silent of his rightand to counsel

presumeand that it would not in the face of a silent
policerecord the rights.70that advised ofStewart his

We affirm.71 In dealing with custodial interrogation,
presumewe will not that a defendant has been effec-

tively ofapprised rightshis and that privilege againsthis
self-incrimination has been adequately safeguarded on a
record that does anynot show that warnings have been
given or that any effective alternative has been em-
ployed. Nor can a knowing intelligentand waiver of

70 dispositionBecause of this case,of Supremethe the California
Court did not reach the claims that the confession was bycoerced
police ailingthreats to hold custodyhis wife in confessed,until he
that hearing requiredthere no bywas as Denno,Jackson v. 378

(1964),U. S. 368 gaveand judgethat the trial an instruction con­
by Supremedemned the California PeopleCourt’s indecision v.

Morse, 631,60 2dCal. 2d 33, Rptr.388 P. (1964).36 Cal. 201
71 grantedAfter certiorari case,was in respondentthis moved to

grounddismiss on the that there judgmentwas no final from which
appealthe State could judgmentthesince below directed that he be

retried. In respondentthe event was successful obtainingin an
acquittal retrial, however,on under California law the State would

appeal.have no Satisfied that in these circumstances the decision
judgmentbelow constituted a final under 28 (3)U. S. C. 1257§

(1964 ed.), we denied the motion. 383 S. 903.U.
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Furthermore,a record.rights be assumed on silentthese
throughoffensesallegedof thesteadfast denialStewart’s

daysofinterrogations periodover a fiveof the nineeight
was com-than that heto no other constructionsubjectis
his Fifthforgotointerrogationby persistentpelled

privilege.Amendment
Therefore, foregoing, judg-thein accordance with the

759,Arizona in ofof Court of No.Supremements the
in theAppeals 760,York of No. and ofthe New Court

in 761 areAppealsCourt of for the Ninth Circuit No.
Supremereversed. The of the Court ofjudgment

California in 584 is affirmed.No.
It so ordered.is

Clark,Mr. Justice dissenting in 759, 760,Nos. and
761, concurringand in inthe result No. 584.

It regretis with I necessarythat find it to write in
these cases. IHowever, am unable join majorityto the

opinion goesbecause its too far on mytoo whilelittle,
dissenting gobrethren do not farquite enough. Nor can
I join in the Court’s criticism of present practicesthe

policeof and investigatory agencies as to custodial inter-
1rogation. The materials it refers “policeto as manuals”

are, as I read them, merely writings in bythis field pro-
fessors and policesome officers. Not one is shown by the
record here to be the official anymanual of police depart-
ment, much less in universal use in crime detection.

theMoreover, examples of police brutality mentioned by
the Court2 are rare exceptions to the thousands of cases

g.,1 E. Inbau Reid,& InterrogationCriminal and Confessions
(1962); O’Hara, Fundamentals of InvestigationCriminal (1956);
Dienstein, Technics for the InvestigatorCrime (1952); Mulbar,
Interrogation (1951); Kidd, InterrogationPolice (1940).

2 developedAs by my Brother Harlan, post, pp. 506-514, such
cases, with exceptionthe long-discreditedof the decision in Brarn v.
United States, 168 U. S. 532 (1897), were adequately treated in
terms of process.due
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policeThereports.in lawyear theeveryappearthat
state forces toandmunicipalway fromtheagencies—all

law enforcementforresponsiblebureaus —arethe federal
theiram ofproudIcountry.in thissafetypublicand

byfairly characterizednotmy view arewhich inefforts,
opinion.Court’sthe

I.

supportno in ourmajoritythe hasdixit ofipseThe
might“we notCourt admits thatIndeed, thecases.

to have beenstatementsfind the defendants’ [here]
Ante, Inp.terms.” 457.involuntary in traditional
requirementsmore thathas added to theshort, the Court

lawyerto with histhe accused is entitled consult and
given warningthat he must be the traditional that he

may anything says mayremain silent and that hethat
Illinois,be againstused him. Escobedo 478,v. 378 S.U.

(1964).490-491 Now, the Court fashions a constitu-
tional policethat may engagerule the in no custodial
interrogation without additionally advising the accused
that righthe has a under the Fifth Amendment to the
presence of duringcounsel interrogation and ifthat,
he is funds,without counsel will be furnished him.
When at any point during interrogationan the accused
seeks affirmatively or impliedly to invoke his rights to
silence or counsel, interrogation forgonemust be or post-
poned. The Court further thatholds tofailure follow
the proceduresnew requires inexorably the exclusion of
any statement by the accused, as well as the fruits thereof.
Such a strict constitutional specific inserted at the nerve
center of crime detection may well kill the patient.3

3 pointsThe England,Court to CeylonScotland, and India as
having equally rigid myrules. As pointsBrother Harlan out, post,
pp. 521-523, the Court is regard,mistaken in this for it overlooks
counterbalancing prosecutorial advantages. Moreover, require­the
ments of the Federal Bureau Investigationof do appearnot from
the letter, ante,Solicitor pp.General’s 484-486, to be as strict as
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andof informationpaucitytime athere at thisSince is
prac-knowledgeof onempirical thean total lackalmost
thosetruly tocomparableoperation requirementsoftical

restrainedI be moremajority, wouldby theannounced
toogowe too far fast.lest

II.

long asinterrogation recognizedhas beenCustodial
“undoubtedly an in effective law enforce-essential tool

Haynes Washington, 503, 515ment.” v. 373 U. S.
guardof(1963). Recognition putthis fact should us on

against the promulgation Espe-of doctrinaire rules.
cially is this true where the Court finds “the Con-that

holdingstitution has prescribed” lightits and where the
pastof our Utah,fromcases, Hopt 574,110 S.v. U.

(1884), Haynes Washington,down to v. is tosupra,

imposed today (1)those at respects:in least two ofThe offer coun-
only rightsel counsel”;is articulated as “a nothingto said aboutis

right presenta to have interrogation. (Seecounsel at the custodial
examples byalso the General,thecited Solicitor v. UnitedWestover

States, 684, (1965) (“right342 F. 685 counsel”);2d to consult
States,Jackson v. United 136, (1964) (accused337 2dF. 138 “en-

attorney”).)to practicetitled an Indeed, the is that whenever the
suspect “decides makingthat he wishes to withconsult counsel before

statement,a the pointinterview is atterminated that When....
appears person,counsel permittedin he is to confer with his client

private.” clearlyin This indicates the FBIthat does warn thatnot
may present during (2)counsel be interrogation.custodial The

Solicitor General’s letter states: who have been arrested“[T]hose
for jurisdiction,an FBI oroffense under whose contem-arrest is
plated following interview,the rightof a to free coun-[are advised]

they pay,sel are to availabilityunable and the of such counselif
Judge.” phrased,from the warningSo this does not indicate that

agentthe will Rather,secure maycounsel. the statement well be
interpreted by suspect uponthe to mean placedthat the burden is

mayhimself and appointed onlythat he have broughtcounsel when
judgebefore the or at trial —but interrogation.not at custodial As

practice,I view the FBI it is not as broad as the one laid down
today by the Court.
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in the Court nevereven Escobedocontrary. Indeed,the
prerequisitewas aan “waiver”that affirmativehinted

as to waiverproofburden ofthat theto questioning;
presencethe of counsel—thatprosecution;was on the

required; thatduring interrogation wasaabsent waiver —
accused;at will of thewithdrawn thea waiver can be

accusatoryduring anfurnishedcounsel must bethat
andnor that admissionspay;to unable tostage those

require“confessions.” Tostatements areexculpatory
gulp cause the Court tothingsall at one shouldthose

357California,than Crooker v.choke over more cases
Lagay,Cicenia v. 357 S. 504(1958),S. 433 and U.U.

expressly today.it overrules(1958), which
today theprior Goldberg,The rule to Mr. Justice—as

Escobedo,inopinionauthor of the Court’s stated it in
Haynes upon totalityv. “a ofWashington depended—

evidencing involuntarycircumstances an . . . admission
guilt.” S.,of 373 at 514. AndU. he concluded:

course,“Of detection and solution of crime is, at
abest, difficult and task requiringarduous determi-

persistencenation partand on of all responsiblethe
chargedofficers with the duty of law enforcement.

And, certainly, we do suggestmean tonot that all
interrogation of witnesses and suspects is impermis-
sible. Such questioning is undoubtedly an essential
tool in effective law enforcement. The- line between
proper and permissible police conduct and tech-
niques and methods offensive to processdue is, at
best, a difficult one to draw, particularly in cases such
as this where it is necessary to make fine judgments
as to the effect of psychologically pressurescoercive
and inducements on the mind and will of an ac-
cused. ... We are impelledhere to the conclusion,
from all of the facts presented, that the ofbounds

processdue have been Id.,exceeded.” at 514-515.
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III.

thethat rule. UnderfollowtoI continuewould
Brothermyof whichrule“totality of circumstances”

in caseI consider eachin wouldHaynes,Goldberg spoke
interrogationto custodialpriorofficerpolicethewhether

counselsuspect might havethewarningthe thatadded
ainterrogation further, that courtand,present at the
poorif was too torequestone his heappoint atwould

warnings,of the burdenIn absencecounsel. theemploy
know-that counsel wasprovebe on State towould the

totalityor in the ofingly intelligentlyand waived that
givecircumstances, includingthe the failure to the

necessary warnings, clearly voluntary.confession wasthe
employing arbitraryRather than the Fifth Amend-

4 Ilaysment rule which the Court down would follow the
pliablemore dictates of the Due Process Clauses of the

Fifth and Amendments which we areFourteenth accus-
administeringtotomed and know fromwhich we our

cases are effective in protecting personsinstruments in
police Incustody. waythis we not actingwould be in
the indark nor one full sweep changing the traditional
rules of interrogationcustodial which this hasCourt for

longso recognized a justifiableas and proper tool in
balancing rightsindividual against rightsthe of society.

will beIt soon enough to go further when we are able to
appraise with somewhat accuracybetter the effect of
such a holding.

I would affirm the convictions in Arizona,Miranda v.
No. 759; Vignera v. New York, No. 760; and Westover v.
United States, No. 761. In findeach of those cases I
from the circumstances no warrant for reversal. In

4 myIn view there is significant“no support” in our cases for the
holding of the todayCourt that the Fifth Amendment privilege, in
effect, forbids interrogation.custodial For a discussion pointof this
see the dissenting opinion myof White,Brother post, pp. 526-531.
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the writI would dismissStewart, 584,No.v.California
S. C.28 U.judgment,of a finalfor wantof certiorari

reachedare to beif meritsbut the(1964 ed.);(3)§ 1257
failedthe State toground thataffirm on theI would

appro-showinga thatabsence ofin theburden,fulfill its
or aagiven, provingof waiverwarnings werepriate

showing Shouldof circumstances voluntariness.totality
attemptfree toa I leave the Stateretrial,there be would

proveto these elements.

Harlan,Mr. Justice whom Mr. Justice Stewart and
dissenting.Mr. Justice White join,

I believe the represents poordecision of the Court
lawconstitutional and entails harmful forconsequences

countrythe large.at How these consequencesserious
may toprove onlybe time can Buttell. the basic flaws
in justificationthe Court’s me readily apparentseem to

once all problemnow sides of the are considered.

I. Introduction.

At the welloutset, exactlyit is to isnote what re-
quired by the Court’s new constitutional code of rules
for confessions. The foremost whichuponrequirement,
later admissibility of a depends,confession a four-is that

warning givenfold personbe to a in custody hebefore
is questioned, anamely, rightthat he has to remain
silent, anything saysthat he may be against him,used

has a rightthat he presentto have an attorney during
the questioning, if indigentand that he righthas toa
a lawyer charge.without forgoTo rights,these some
affirmative of rejectionstatement is seemingly required,
and threats, tricks, cajolingsor to obtain this waiver are
forbidden. If orbefore during questioning suspectthe
seeks to rightinvoke his to remain interroga-silent,
tion must be forgone or cease; requesta for counsel
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lawyer procured.isuntil aresultthe samebrings about
formiscellany directives,of minorare athereFinally,

State,of is on theproofof waiverthe burdenexample,
juststatements are treatedexculpatoryandadmissions

alwaysof isa waiverconfessions,like withdrawal
so forth.1permitted, and

of scheme far less clearpointsWhile the fine this are
than admits, quite apparent.the Court the tenor is The

designed guardnot against policenew rules are to bru-
ortality unmistakablyother banned forms of coercion.

denywho inthird-degreeuse tactics and themThose
equallyare able skillfullycourt and to lie asdestined

warningsabout and Rather,waivers. the of thethrust
new rules negateis to all pressures, to the nerv-reinforce

ignorantous or suspect, and ultimately discourageto
any confession at all. The aim in short is toward “volun-

in utopiana sense,tariness” or to it aview from different
angle, vengeance.voluntariness with a

To incorporate this notion into re-the Constitution
quires a readingstrained of history precedentand and a
disregard of very pragmaticthe mayconcerns that alone
on occasion justify such strains. I believe that reasoned
examination will show that the Due Process pro-Clauses
vide an adequate tool for coping with confessions and
that, even if the Fifth againstAmendment privilege self-
incrimination be invoked, precedentsits taken as a whole
do not sustain presentthe rules. Viewed as a choice

on purebased policy, these new proverules to be a highly
debatable, if not appraisalone-sided, of competingthe
interests, imposed widespreadover objection, at verythe

judicialtime when isrestraint most called for theby
circumstances.

1 My opinionindiscussion this is questionstodirected the main
by necessarydecided the Court and decision;to ignoringits in

points,some of the I agreement.collateral do not implymean to
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Premises.ConstitutionalII.

constitu-into theinquiryanbegintofittingmostisIt
on confessionslimitsthesurveyingbyprecedentstional

ofProcess ClauseDuetheunderhas evolvedthe Court
theseThis is so becauseAmendment.Fourteenththe

and effectiveworkableathere existsthatcases show
manner;in judicialawith confessionsdealingmeans of

the Courtfrom whichthe baselinecases arethebecause
asthe actualserve to measureand sodepartsnow

and becausetravels;distanceprofessedto theopposed it
hashow the Courthelpsthem revealexamination of

present position.into itscoasted
emergedconfession cases in this CourtThe earliest

were on a noncon­prosecutionsfrom federal and settled
basis, adoptingstitutional the the common-lawCourt

rule that the absence of inducements, promises, and
a voluntarythreats made confession and admissible.

Utah,Hopt States,v. 574;110 U. S. Pierce v. United
160 S. 355. While a later caseU. said the Fifth Amend­

privilegement controlled admissibility, this proposition
was not itself developed in subsequent decisions.2 The

did,Court however, heighten the test of admissibility in
trials tofederal one of voluntariness “in fact,” Wan v.

2The case was Bram States,v. United (quoted,168 U. S. 532
ante, p. 461). premisesIts historical disprovedwere byafterwards
Wigmore, who concluded “that no assertions could be more un­

Wigmore,founded.” 3 823,Evidence 250, (3dat 1940).n. 5 ed.§
The inCourt United Carignan,States v. 41,36,342 U. S. declined
to choose between Bram Wigmore,and York,and Stein v. New

156,346 191, 35,U. S. n. cast further doubt on Bram. are,There
however, opinionsseveral Court which assume in dicta the relevance
of Fifth privilegeAmendment to confessions. Burdeauthe. v.
McDowell, 465,256 475;U. S. Mfg.see Shotwell Co. v. United
States, 341,371 U. S. 347. On Bram and the federal confession

generally,cases Developmentssee in the Confessions, 79 Harv.Law —
935,L. (1966).Rev. 959-961
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ante, p. 462),(quoted,14States, 1,U. S.266United
theapplytojudgesfederallarge leftandbythenand

string ofin atobegan deriveCourtthesame standards
cases.courtstate

byadmissibility thetestingdecisions,line ofThis new
Missis­Brown v.in 1936 withbeganClause,Due Process

somewhatnow embrace278,S. and297 mustsippi, U.
While theopinions of the Court.330 fullmore than

g.,many instances,in e.repeatedwasvoluntariness rubric
Oklahoma, neverLyons 322 S. the Court596,v. U.

thesingle meaning contraryit to a but onpinned down
ofit a different values. To travelinfused with number

themes,over the main there was an initial em­quickly
g., Texas,e.phasis reliability,on Ward v. 316 547,U. S.

supplemented by legalityconcern over the and fairness of
police Tennessee,the practices, g.,e. v. 322Ashcraft

in143,S. an systemU. “accusatorial” of law enforcement,
Indiana,Watts v. 49, eventually by338 S. and54,U.

close attention to the individual’s state of mind and ca­
pacity for choice, g., Colorado,effective e. Gallegos v. 370

S.U. 49. The outcome was a continuing re-evaluation
on the facts of each case of how much pressure on the
suspect permissible.4was

3 Comment, 31 U. Chi. L. Rev. &313 1 (1964), byn. thatstates
the 1963 Term 33 state coerced-confession cases had been decided
by Court, apart perthis from Spanocuriams. York,v. New 360

315, 321,U. S. 2,n. collects 28 cases.
4 Bator & Vorenberg, Arrest, Detention, Interrogation and the

Right Counsel,to 66 62, (1966):Col. L. Rev. 73 fact,“In the con­
cept of byinvoluntariness seems to be used the courts as a short­

practiceshand to refer to repellentwhich are to civilized standards
decencyof which,or under circumstances,the thought applyare to
degree pressurea of to an unfairlyindividual impairswhich his

capacity to make a rational choice.” Herman,See SupremeThe
Court and on Interrogation,Restrictions Police 25 Ohio St. L. J.
449, (1964);452-458 Developments, supra, 2,n. at 964-984.
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account weretaken intooftenAmong the criteria
Arkansas, 356Payne v.danger, g.,e.or imminentthreats

orsleeplack ofassuch560, physical deprivationsU. S.
or ex­Pate, 433, repeatedS.g.,e. Reck v. 367 U.food,

Florida, 309 S.g., Chambers U.interrogation, e. v.tended
Crooker Cali­friends,orlimits on access to counsel v.227,

Lagay, 504,357fornia, 433;357 S. Cicenia v. U. S.U.
g.,law,state e.length illegalityand of detention under

Washington,Haynes 503,v. 373 and individualU. S.
Illinois,Lynumn S.incapacities,weakness or v. 372 U.

Apart528. from nophysical coercion, however,direct
guaranteedsingle default or fixed combination of defaults

exclusion, synopsesand of the cases would serve little use
gauge steadily changing,because the overall has been

usually in restricting admissibility.the direction of But
justto mark pointwhat had been reached before the

Court jumped Illinois,the rails in Escobedo v. 378 U. S.
478, it is worth capsulizing Haynesthe then-recent case of

Washington,v. 373 U. S. There, Haynes503. had been
held some 16 or more hours in violation of state law
before thesigning disputed confession, had received no
warnings anyof kind, and despite requests had been
refused access to his wife or to counsel, policethe indi­
cating that access would be allowed after a confession.
Emphasizing especially this last inducement reject­and
ing some contrary indicia of voluntariness, the inCourt
a 5-to-4 decision held the confession inadmissible.

There are several relevant lessons to be drawn from
this constitutional history. The isfirst that with over 25
years of precedent the Court has developed an elaborate,
sophisticated, and sensitive approach admissibility ofto.
confessions. It is “judicial” in its treatment of one case
at a time, Culombe v. Connecticut,see 367 U. S. 568, 635
(concurring opinion of The Chief Justice), flexible in
its ability to respond to the endless mutations of fact
presented, and ever more familiar to the lower courts.
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in develop-thisis not obtainedcertaintystrictcourse,Of
prin-with constitutionalis often sobut thising process,

tousually confined thatisdisagreementciples, and
least.cases where it mattersof closeborderland

in and from timepracticeis that topointThe second
ample recognitiongivenCourt hastime in theprinciple,

in as an instru-society’s suspect questioningto interest
sig-countenancing quitement of law Casesenforcement.

difficulty,5can be and thepressuresnificant cited without
yetoften have more tolerant. Ofmaylower courts been

rejected bywereimposed todaycourse the limitations
case, rightin thenecessary implication case after to

explicitlybeen in thiswarnings having rebuffed Court
States,many years Powers v. 223ago. 303;United U. S.

States,Wilson United 162 As recentlyv. U. S. 613. as
Haynes Washington, 503, 515,v. 373 U. S. the Court
openly acknowledged questioningthat of witnesses and
suspects undoubtedly“is an essential intool effective law

Accord,enforcement.” California,Crooker v. 357 U. S.
433, 441.

Finally, the cases languagedisclose that inthe many
of opinionsthe overstates the actual course of decision.
It has been forsaid, example, anthat admissible con­
fession must made bybe the “insuspect the unfettered
exercise of will,”his own Malloy Hogan,v. 378 1,U. S. 8,
and that “a prisoner is not ‘to be made the deluded in­

”strument of his own conviction,’ Culomhe v. Connec­
ticut, 367 568,U. S. 581 (Frankfurter, J., announcing the
Court’s judgment and an opinion). Though often re­
peated, such principles are rarely observed in full meas­
ure. Even the word “voluntary” may be deemed some-

5 synopsizedSee the cases in Herman, supra, 4,n. 456,at nn.
36-39. One not too exampledistant is Stroble California,v. 343

181,U. S. suspectin which the was kicked and threatened after his
arrest, questioned a little later hours,for two and isolated from a
lawyer trying him;to see the resulting confession was held admissible.



510

many ofconsiderswhen onemisleading, especiallywhat
its um-brought underbeenhavethatthe confessions

tendency to overstateTheg., supra, n. 5.See, e.brella.
often before theflagrant factsin to themay partbe laid

recognize how it hasany one mustin eventCourt; but
toauthoritysome color ofattitudes and lenttempered

bynow taken the Court.approachthe
on FifthI asserted reliance theturn now to the Court’s

as afrankly regardIapproachan whichAmendment,
myin revealsopinionVoeil. viewtrompb The Court’s

Amendment’sextendingfor the Fifthadequateno basis
policeto station.privilege against self-incrimination the

Far fails that the Court’s newimportant,more it to show
bylet alone Fifthsupported, compelled,rules are well
actuallyprecedents. Instead, new rulesAmendment the

quotation analogy prece-and drawn fromderive from
properlywhichAmendment,dents under the Sixth should

bearing police interrogation.no onhave
opening that Fifth Amend-contention,The Court’s the

governs police confessions, perhaps notment station is
an impermissible extension of the law but it has little

presentin circumstances. Histori-to commend itself the
privilege against self-incrimination not bearcally, the did

extra-legal confessions,of for whichat all on the use
evolved; indeed, historystandards “the of thedistinct

principles differing bytwo is wide apart, one hundred
years in origin, through separateand derived lines of
precedents . . . .” Wigmore, 2266,§8 Evidence at 401
(McNaughton 1961).rev. Practice under the two doc-
trines has in a important respects.6also differed number of

6Among examples given Wigmore, 2266,the in 8 Evidence at§
(McNaughton 1961), privilege applies401 arerev. these: the to

any witness, criminal, protects onlycivil or but the confession rule
defendants; privilege only compulsion,criminal the deals with while

may bythe confession rule exclude statements obtained trick or
promise; privilege byand where the has been nullified —as the
English Bankruptcy may operate.Act —the confession rule still
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theenlarge privilegereadilywho wouldthoseEven
Fifthsince thedifficultieslinguisticsomeconcedemust

any per-compellingonlyproscribesin termsAmendment
against himself.”a witnesscriminal case beany“in toson

Man-andin the GatehousesKamisar, Equal JusticeCf.
in CriminalProcedure,sions of American Criminal

(1965).1,in Time 25-26Justice Our
and sim-say pointsI theseweighty, do notThough

reiterates, theCourtconclusive, for, as theilar ones are
ofprinciples always capableprivilege embodies basic

pro-aCertainly privilege representthe doesexpansion.7
emphasis uponanfortective concern the accused and

in law en-rather than valuesinquisitorialaccusatorial
forcement, although similarlythis is true of other limita-

grand jury requirementsuch as and the reason-tions the
however,able doubt values,standard. Accusatorial have

openly gov-been absorbed into due processthe standard
erning confessions; this why presentindeed is at “the
kinship of the two rules [governing confessions and self-

is too apparent for denial.”incrimination] McCormick,
Evidence 155 (1954). Since extension generalof the

hasprinciple already tooccurred, insist that the privilege
applies as such onlyserves carryto over inapposite his-
torical details and engaging rhetoric and to obscure the
policy choices beto made in regulating confessions.

Having decided that the Fifth Amendment privilege
does inapply the police station, the Court reveals that

privilegethe imposes more exacting restrictions than
does the Fourteenth Amendment’s voluntariness test.8

7Additionally, precedentsthere are argumentsand even historical
arrayedthat can be in bringingfavor of extra-legal questioning

within privilege.the generallySee Maguire, Evidence of Guilt
§2.03, (1959).at 15-16

8This, course, implicitof is in the introductoryCourt’s announce­
ment that Malloydecision in Hogan,“[o]ur v. (1964)378 U. S. 1
[extending the Fifth privilegeAmendment to the States] necessitates
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thethatEscobedoofa discussionfromemergesIt then
confessionfor an admissiblerequiresAmendmentFifth
rightof his notdistinctly awareonebygivenit bethat

atmosphere”compellingfrom “theshieldedandspeakto
keyFrom these465-466.ante, pp.interrogation. Seeof

safeguards ofdevelops thefinallythe Courtpremises,
believe theseI notforth. dosocounsel, andwarning,

under the Fifthby precedentsare sustainedpremises
Amendment.9

on thepressurepremise is thatimportantThe more
only thethough it be subtlebe eliminatedsuspect must

surroundings.atmosphere Theinfluence of the and
thoughthas never beenAmendment, however,Fifth to

self in thepressureall to incriminate one’s situa­forbid
hasby contrary,tions covered it. On it been heldthe

that to infailure incriminate one’s self can result denial
of removal of case fromone’s state to federal court,
Maryland Soper, 270 in of9;v. U. S. refusal a military
commission, Willoughby, 83;v. 345 S. inU. denialOrloff
of a discharge in Hurwitz,bankruptcy, 176v.Kaufman
F. 210;2d and in numerous other consequences.adverse

2272,See 8 Wigmore, Evidence § at 441-444, n. 18
(McNaughton 1961);rev. Maguire, Evidence of Guilt
§ 2.062 (1959). This is not to say that short jailof or

anytorture permissiblesanction is anyin case; policy
and history may imposealike sharp limits. See, g.,e.

an scopeexamination of the of privilegethe in state cases as well.”
Ante, p. 463. It Malloyis also inconsistent with itself, in which
extension of the Fifth Amendment to partthe States rested in on
the view that the Due Process Clause onrestriction state confessions

yearshas in recent been “the same imposedstandard” as that in
prosecutionsfederal assertedly bv the Fifth Amendment. 378

S.,U. at 7.
lay9 I itself;aside Escobedo it reasoningcontains no or even

general conclusions addressed to the Fifth Amendment and indeed
its citation regardin this surprisingseems in view of Escobedo’s
primary reliance on the Sixth Amendment.
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the Court’sHowever,S. 609.California,v. 380 U.Griffin
theany pressure violatesassumptionunspoken that
hasandprecedents itsupported bynot theprivilege is

prohibits thatFifth Amendmentwhyshow thefailed to
permits.Process Clausepressuremild the Due'relatively

thinkingin thatsimilarly wrongappearsThe Court
rights prerequisiteis a settledknowledge of one’sprecise

protections.loss of itsthe Fifth Amendment to theunder
held thatA number of lower federal cases havecourt

grand jury alwayswitnesses need not be warned of their
2dprivilege, g., Scully, 113,e. United States v. 225 F.

116, and rule forWigmore states this to be the better
(Mc­Wigmore, §trial witnesses. See 8 Evidence 2269

Naughton 1961). Henry Mississippi,rev. 379Cf. v.
by443, (waiver rightsU. S. 451-452. of constitutional

allowable).despite ignorancecounsel defendant’s held
Fifth precedentNo Amendment is cited for the Court’s

contrary might apartview. There of course be reasons
precedent requiring warningfrom Fifth Amendment for

any safeguardor other on a dif­questioning but that is
entirely. infra, pp.ferent matter See 516-517.

closingA word Assistance ofmust be said theabout
whichAmendment,Counsel Clause of the Sixth is never

expressly by prece­relied on the but judicialCourt whose
linchpinsdents turn out to be of the confession rules

Totoday. support requirementannounced its of a
John­knowing intelligent waiver,and the Court cites

Zerbst, ante,458, p. 475; appointmentson v. 304 S.U.
indigent suspectof for the iscounsel tied to Gideon v.

Wainwright, 335, Douglas372 S. California,U. v.and
ante, p. 473;S. the353,372 U. silent-record doctrine is

Cochran,Carnley ante,fromborrowed v. 369 506,U. S.
right expressas the to an offerp. 475, ante,is of counsel,

imparting glosses471. All these casesp. to the Sixth
Amendment concerned counsel at trial or appeal.on

pertinentnothe Court finds differenceWhile between
policeandjudicial proceedings Iinterrogation, believe
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wholly thedisqualifyare so as tothe vastdifferences
analogies in theprecedents as suitableSixth Amendment

present cases.10
carry rightthe toattemptThe in Court toonly this

Escobedo,in thecounsel station house occurredinto the
was lessstagethat that noseveral timesrepeatingCourt

This378 485-488.S.,“critical” than trial itself. See U.
granda jurywe considerhardly persuasiveis when that

certainlya and thefiling petition,of certioraritheinquiry,
agent from anarcotics an undercoverpurchase byof

yet“critical”may all be equallydefendantprospective
on haveadvice that score neverprovision of counsel and

the inthought compelled bybeen Constitution such
freelysowhy rightthis is ex­cases. The sound reason

byinjusticecriminal is the severe riskedtended for a trial
a ofrangedefendant withconfronting an untrained

of tactics familiarlaw, evidence,technical andpoints
dangerbut This shrinksprosecutorto the not to-himself.

lawyermarkedly policein the station where indeed the
responsibilitiesprofessional necessityin his offulfilling

truthfinding. infra, 12.may an obstacle to See n.become
ofsummaryThe citation the Sixth Amend­Court’s

me best described “thement cases here seems to as
. .adjudicationdomino of constitutional .method

explanatory previousin aevery opin­wherein statement
whollybasis for extension aion is made the to different

Friendly, supra, 10,n. at 950.situation.”

PolicyIII. Considerations.

expression public policy,as an of theExamined Court’s-
thatprovesnew so dubious there no dueregime can.be

10 conspicuouslyCourt does not thatSince the assert the Sixth
police-interrogation rules,itself warrants its new thereAmendment

extremely powerfulnow drawis no reason to out the andhistorical
precedential thatevidence the Amendment will nobear such mean­

Friendly, Rightsing. generallySee The Bill of as a Code of Criminal
929, (1965).Procedure, Calif. L. Rev. 943-94853
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law.in constitutionalits weaknesscompensation for
I how mis-shown, think,hasdiscussionforegoingThe

hasthat the ConstitutionimplyingCourt intaken is the
the Courtapproachin of thebalance favorstruck the

Ante, that thep. Rather, precedent reveals479.takes.
practicein has been construedAmendmentFourteenth

Fifth Amendmentbalance, that theto strike a different
in andsupport context,thisgives the Court little solid

atbearingthat the Sixth should have noAmendment
satisfybefore toLegal historyall. has been stretched

society. however,In thedeep instance,needs of this
showingpowerfulmakeCourt not cannot thehas and

in ofplainlythat its desirable the contextnew rules are
surelysociety, somethingour which is demanded before

im-engraftedthose are onto the andrules Constitution
countyand in the land.posed everyon State

subscribing generallyall black pic­Without at to the
Ipainted byof think itpolice Court,ture conduct the

frankly recognizedmust be at that policethe outset
mayquestioning process precedentsallowable under due

inherently pressure mayentail some on suspectthe and
seek, advantage in his ignorance or weaknesses. The
atmosphere' and questioning proper and fairtechniques,
though they inbe, can tugthemselves exert a on the sus­
pect inconfess, lightto and this ofspeak any con­“[t]o
fessions of crime made after as being ‘voluntary’arrest
or ‘uncoerced’ is inaccurate, althoughsomewhat tradi­
tional. A whollyconfession is incontestablyand volun­
tary ifonly guiltya person gives himself up to the law
and becomes his own Tennessee,accuser.” v.Ashcraft
322 S. 143, 161TJ. J.,(Jackson, dissenting). today,Until
the role of the Constitution has onlybeen to sift out
undue pressure, not to spontaneousassure confessions.11

11 supra,See 4,n. and text. course,Of the use of terms like volun­
tariness questionsinvolves of law terminologyand quite as much as
questions of fact. See Beto,Collins v. 823,348 F. (con­2d 832
curring opinion); Bator & Vorenberg, supra, 4,n. at 72-73.
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pres-minortheseoffsetaim torulesnewCourt’sThe
any policeofkindintrinsic todisadvantagesandsures

inter-processduedo not serverulesTheinterrogation.
I notedassince,blatant coercionpreventinginests

who ispolicemanthenothing to containthey doearlier,
for reli-rules workThefrom the start.to lieprepared

in the Pickwickianonlyalmostinability confessions
atbeing givenfromprevent somecantheythatsense

regime simplyisnewof thisthe benefitshort,Inall.12
in-compulsion andout the inherentwipeorlessento
ofpagessome ninethe Court devotesto whichequalities

Ante, 448-456.pp.description.
itsignores impair,ruleslargely is thatthe CourtWhat

anwholly frustrate,toeventually servethey willif not
long quitehas andlaw enforcement thatofinstrument

thought price paidthe for it.13reasonably worthbeen
Court’s new codeThere can be little doubt thethat

of Tomarkedly decrease the number confessions.would
that silentsuspect maywarn the he remain and remind

may inhim that confession be used are minorhis court
expressTo anrequire byalso waiver theobstructions.

suspect and an end to questioning whenever demurshe

12 lawyer “mitigat[ing]The dangersCourt’s vision of a the of un-­
(ante, p. 470) by witnessing assistingtrustworthiness” coercion and

accuracy largely fancy; arrives,in isthe confession a for if counsel
rarely going policethere is to be a station confession. Watts v.

Indiana, (separate opinion49, J.):338 59 Jackson, "[A]nyU. S. of
lawyer suspectworth will tellhis salt in nothe uncertain terms to

police anymake no statement to under circumstances.” EnkerSee &
Elsen, Suspect, 47, (1964).Counsel for the 49 Minn. L. Rev. 66-68

13 is, course,This need of misleadingwhat makes so the Court’s
comparison probate judge readily settingof a involuntaryaside as

lady badgered bywill of beleagueredthe an old and the new heirs.
Ante, pp. 457-458, publicwills,n. 26. With nothere is interest save

totally choice;in confessions,a free with the solution of crime ais
countervailing gain, however the balance is resolved.
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orsuggestAnd toquestioning.handicapheavilymust
endtheinvitessimplysuspectfor thecounselprovide

12.supra, n.See,interrogation.of the
en-lawwill inflict ondecisionharm thisHow much

accuracy.withfairly predictedbecannotforcement
incom-notoriouslyisof confessionson roleEvidence the

little2, 941-944,at andn.plete, Developments, supra,see
experiencereference to the FBIbyis Court’sadded the

interrogation. Seeinbelieved wastedand the resources
crimesdo know someand We thatinfra, 19,n. text.

ample expertconfessions, thatbe solved withoutcannot
control,14intestimony importanceattests to crimetheir

taking society’sthat is a real risk withand the Court
regime country.welfare in its new on the Theimposing

social greatcosts of crime are too call newthe rulesto
anything experimentation.but a hazardous

passingWhile over the costs risks of experi-and its
ment, the portraysCourt the evils of police ques-normal
tioning in Iterms which think exaggerated.are Albeit
stringently byconfined the processdue standards inter-
rogation is no doubt often inconvenient and unpleasant
for the suspect. itHowever, is no less so for a man to
be arrested and tojailed, have his searched,house or to
stand trial in court, yet all maythis properly happen to
the most giveninnocent probable cause, a warrant, or an
indictment. Society has always paid a stiff price for law
and order, peacefuland interrogation is not one of the
dark ofmoments the law.

This brief statement of the competing considerations
seems to me ample proof that the preferenceCourt’s is
highly debatable at best and therefore not to be read into

14See, g.,e. the voluminous congressionaltocitations committee
testimony and other sources collected in Connecticut,Culombe v.
367 568,U. S. 578-579 (Frankfurter, J., announcing the Court’s
judgment opinion).and an



518

analysisthemakemayitHowever,Constitution.the
ofone thefacts ofactualtheconsidertographicmore

Arizonav.MirandaCourt.by thereversedfour cases
of thenor easiesthardesttheneitherbeingbest,serves

standards.15Court’stheunderfour
kidnappedwasgirl18-year-oldan1963,3,MarchOn

daysTenPhoenix, Arizona.nearforcibly rapedand
Miranda13, petitionerMarchmorning ofthelater, on

thisAtpolice station.thetaken toandarrestedwas
educatedindigent, andyears old,23wasMirandatime

Hegrade.ninthhalf thecompletingofto the extent
type,schizophrenicof theillness”“an emotionalhad
him;eventually examinedwhoto the doctoraccording

was “alertMirandaalso stated thatreportthe doctor’s
intelligentperson,”andtime, place,asoriented toand

sanetrial,to stand andlimits, competentnormalwithin
thepolice station,thelegal definition. Atwithin the

lineup,Miranda out of a and two officerspickedvictim
interrogate him,separatehim into a room tothen took

starting Though denyingabout 11:30 a. m. at first his
gavea short time Miranda a oralguilt, within detailed

confession and then wrote inout his own hand and
signed a brief statement admitting describingand the
crime. All this was accomplished in two hours or less

any force, promiseswithout or and —Ithreats will assume
though ante,this the record is uncertain, 491-492 and nn.

any warnings66-67—without effective at all.
Miranda’s oral and written confessions are now held

inadmissible under the Court’s new rules. One is en-
titled to feel astonished that the Constitution can be

produceread to this result. These confessions were ob-

15 Westover,In a seasoned criminal practically givenwas the
complementCourt’s full warningsof and did not heed them. The

case,Stewart on hand,the other longinvolves detention and suc­
questioning.cessive Vignera,In complicatedthe facts are and the

incomplete.record somewhat
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byconductedquestioningbrief, daytimeduringtained
in-of the traditionalanybyand unmarkedofficerstwo

for a brutala convictionThey assuredofdicia coercion.
quitehad andpolicefor which thecrime,unsettlingand

the vic-other thanevidenceobtain littlecouldpossibly
un-frequentlywhich isidentifications, evidencetim’s
nolegitimate purpose,awas, in sum,reliable. There

certainly injus-oflittleperceptible unfairness, and risk
confessions,resultingin theinterrogation.tice the Yet

police practice they repre-responsiblethe course ofand
sent, finespunare to be sacrificed to the Court’s own
conception of fairness I seriouslywhich doubt is shared
by many thinking country.16citizens in this

judicialThe tenor of opinion also falls well short of
supporting the new approach. AlthoughCourt’s Esco-

widelybedo has interpretedbeen as an open invitation to
lower courts to rewrite the law of confessions, signifi-a

heavy majoritycant of the state and federal decisions
in point have sought quite narrow interpretations.17 Of

16“[Jfustice, though due accused,to the is todue the accuser also.
conceptThe of fairness must not be strained till it is tonarrowed

a keepfilament. We are to the Snyderbalance true.” v. Massa­
chusetts, 97, (Cardozo,291 U. S. 122 J.).

17A reading givennarrow is in: United Robinson,States v. 354
(C.F. 2d 109 Cir.);A. 2d Davis Carolina,v. North 339 F. 2d 770

(C. A. Cir.);4th Holman,Edwards v. (C.342 F. 2d 679 A. 5th
Cir.); United States ex Ogilvie,rel. Townsend v. 334 F. 2d 837
(C. A. Cir.); People7th Hartgraves, 375,v. 31 2dIll. 202 N. E.

33;2d State v. Fox, — Iowa —, 131 N. W. 684;2d Rowe v. Com­
monwealth, 394 S. (Ky.);W. 2d 751 Parker Warden,v. 236 Md.
236, 418;203 A. 2d Howard,State v. 383 S. 2d (Mo.);W. 701 Bean
v. State, — Nev. —, 251;398 P. Hodgson,2d State v. 44 N. J.
151, 542; People207 A. 2d Gunner,v. 226,15 N. Y. 2d 205 N. E.

852;2d Commonwealth ex rel. Maroney,Linde v. 331,416 Pa. 206
A. 288;2d State,Browne 491,v. 24 Wis. 2d 131 N. W. 2d 169.

ampleAn reading givenis in: United States ex rel. Russo v.
Jersey,New (C.351 F. 2d 429 A. Cir.); Wright3d Dickson,v.
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is hardinvitation, ittheacceptedhavecourts thatthe
besttheirbycompelledfelthavemanyhowknowto

ofnoneconstruction; butlikelyCourt’sto thisasguess
privilegerely the stateonfit tosawdecisionsthe state

all hasatno decisionandself-incrimination,against
today.18goesCourtfar as thisgone as

inattitude thiscompare thetoinstructiveis alsoIt
with thelawfor enforcementresponsiblecase of those

undertookCourtwhen theexistedviews thatofficial
prior topracticeof prosecutorialmajor revisionsthree

Ohio,Zerbst, Mapp v.458,304v. U. S.case,this Johnson
Wainwright, S.372 U. 335.643, Gideon v.367 andU. S.

counselJohnson, appointedIn established thatwhich
trials,in criminal theindigentthe federalmust be offered

issue,Government all conceded the basicFederal but
in as ofrecently Departmentfact been fixedwhich had

topolicy. Beaney, Right 29-30,Justice See Counsel
Mapp, exclusionary36-42 In(1955). imposedwhich the

rule the for violations,on States Fourth Amendment
more half of the alreadythan States had themselves
adopted Gideon,some rule.such See 367 at 651. InS.,U.
which extended Johnson Zerbst anStates,v. to the amicus

bybrief filed 22 urgingwas States and Commonwealths
course; onlythat two States of the re-besides that

spondent protest.came forward to S.,See 372 U. at
inBy contrast, police345. this case new restrictions on

(C. People Dorado,2d Cir.);336 F. 878 A. 9th 338,2dv. 62 Cal.
361; Dufour,398 2d — R. I. —, 82;P. State v. 206 2d StateA. v.

Neely, 487,239 Ore. 395 P. 557, modified,2d P.398 2d 482.
categoriesThe cases in readily available;both are those there are

certainly many others.
18 compareinstance, requirementsFor catalyticthe of the ofcase

People Dorado,v. 338, 361,62 Cal. 3982d P. 2d with those laid
today.down Traynor,See also The Devils of Due inProcess

Detection, Detention, 657,Criminal and Trial, 33 U. Chi. L. Rev.
670.
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andby the United Statesopposedhave beenquestioning
bybrief and Common-signedan 27 Statesin amicus

areincluding the three other States whichwealths, not
urgedin Courtparties. countryState the has thisNo

rules, anynorimpose newlyto the announced has State
nearlychosen ongoto so far its own.

The generalin closingCourt its thediscussion invokes
practice in federal foreign jurisdictions lendingasand
weight to newits on confessions for allcurbs States.the
A brief résumé will suffice to show that none theseof
jurisdictions has struck so a asone-sided balance the

today.Court does placedHeaviest reliance is on the
practice.FBI Differing maycircumstances make this

comparison inquite untrustworthy,19 anybut event the
sensiblyFBI falls ofshort the rules.Court’s formalistic

For example, there is no indication FBI agentsthat must
obtain an they pursueaffirmative “waiver” before their

Norquestioning. rightis it clear one hisinvokingthat
mayto not be toprevailed upon changesilence his mind.

And warningthe to appointed apparentlyas counsel indi-
only bycates that one be ¿ssigned judgewill the when

the suspect appears him;before the thrust of Court’sthe
rules is appointedto induce the to obtainsuspect counsel
before continuing ante, pp.the interview. See 484-486.
Apparently military practice,American briefly mentioned
by the hasCourt, these same limits isand still less favor-
able suspectto the than the FBI warning, making no
mention appointedof counsel. supra,Developments,

2, atn. 1084^1089.
The law of the foreign countries bydescribed the Court

also areflects more moderate conception rightsof the of

19The obiter notwithstanding,Court’s dictum ante, p. 486, there
believingis some staplebasis for that the of FBI criminal work

importantlydiffers from police.much crime within the ken of local
The skill mayand ofresources the FBI also be unusual.
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datasociety when otheragainst ofas thoseaccusedthe
isEnglish experienceConcededly, theconsidered.are

silencea caution as tocountry,In thatmost relevant.
by “Judges’long mandated thehas beennot counselbut

limitsimpreciseother somewhatplacewhich alsoRules,”
inHowever, thesuspects.ofon cross-examinationpolice

apparently quitecan be andconfessionsdiscretioncourt’s
disregard ofdespiteinare admitted evidencefrequently

voluntarylong they are foundasJudges’ Rules, sothe
Moreover, the check thattest.the common-lawunder

counterbal-pretrialon use of statements istheexists
illegalanadmissibility of fruits ofevidentbyanced the

authority toby often-usedjudge’sand theconfession
testify.20adversely the failure tocomment on defendant’s

examplesCeylon and are the otherIndia, Scotland
generalby CeylonInchosen the Court. India and the

bypolice-adduced cited the Court isban on confessions
bymajor exception:to a if evidence is uncoveredsubject

alongis trialpolice questioning, fullyit admissible at
far as theitself,with the confession so it relates to evi-

blatantly Developments,is not coerced. Seedence and
Ramasamy C.1106-1110; Reg.n. v. A.supra, 2, at [1965]

C.). interrogation1 do(P. Scotland’s limits on measure
Court’s; atto the restrained trialup however, comment

on failure to take stand allowedthe defendant’s the is the
judge, many respectsin other law redressesand Scotch

in inprosecutor’s disadvantage ways permittednotthe
survey imputingcountry.21 byThe Court endsthis its

20 covering points,For of seecitations and discussion each these
supra, Elsen, supra,Developments, 2, 1091-1097,atn. and Enker &

12, at 80 n. 94.n. &
21 comment, Hardin, Seizure,seeOn Answers: Search andOther

Confession, Scotland,Coerced and Criminal Trial in 113 U. Pa. L.
165, (1964). examplesand nn. lessRev. 181 96-97 Other are strin­

gent forsearch and seizure rules and no automatic exclusion violation
them, id.,id., 167-169; guilt majority jury verdicts,of onat based

discovery id.,185; pre-trial sides,and 175.at of evidence on both at
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strength to privilege againstadded our self-incrimination
by other itsince, countries,contrast to is in aembodied

Consideringwritten Constitution. the liberties the Court
todayhas taken with andhistory prece-constitutional

few willdent, persuasive.find this emphasis
In closing necessarilythis of policytruncated discussion

attendingconsiderations the new rules,confession some
reference must be made ironicto their untimeliness.

is in progress countryThere now in this a re-massive
examination of criminal law proceduresenforcement on
a scale never Participantsbefore witnessed. in this
undertaking Specialainclude Committee of the Ameri-
can Bar Association, chairmanshipunder the of Chief
Judge Lumbard of of Appealsthe Court for the Second
Circuit; distinguished studya group of the American

byLaw Institute, headed Professors Vorenberg and Bator
of the Law School; and theHarvard President’s Com-
mission on Law Enforcement and ofAdministration
Justice, under the ofleadership the Attorney General of
the United States.22 Studies are beingalso conducted
by the District of Columbia Crime Commission, the
Georgetown byLaw Center, and others doequipped to
practical signsresearch.23 legisla-There are also that

intures some of the may preparingStates be to
problemre-examine the before us.24

22 particular draftingOf relevance is the ALI’s of a Model Code
Pre-Arraignment Procedure,of innow firstits tentative draft.

the ABA scope,While and National Commission studies have wider
lending projectthe former is its advice to the ALI theand executive

reportersofdirector the latter is one of the for the Model Code.
23 Westover, p.See Brief for the United inStates 45. The Y.N.

(lateTimes, 1966, p. city reported3, ed.)June 41 that Fordthe
five-year study$1,100,000Foundation has awarded for a of arrests

and confessions in New York.
24 Assembly recently passed requireThe New York a bill to cer­

warnings taken,tain thoughbefore an admissible confession is the
Times, May 24,1966,rules are less strict than are the Court’s. N. Y.

p. (late city ed.).35
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lestexpressedbeenhasconcernthatnois secretIt
thisbybe frustratedreformslastingandlong-range

existing constitutionalfromdeparturerapidtooCourt’s
practicalthedisclaimer,the Court’sDespitestandards.

inevitably be totoday mustmadedecisionofeffect the
byleastnotreform,ateffortsseriously soundhandicap

of com-compromiseanecessary justtoremoving options
rarelyisreformlegislativecourseOfinterests.peting
morehas beenthough Courtthisunanimous,speedy or
whenreformslegislativetheButpast.25inpatient the

advantage empiricalofhave the vastwouldthey come
experi-allowthey wouldstudy,comprehensiveanddata
courts,theopennot toof solutionsmentation and use

lawin criminalinitiativerestore thetheyand would
belongs.trulyreform those where itto forums

Conclusions.IV.

present expressAll of the cases involved herefour
inadmissible,claims that confessions were not because

process sense, solelyof in butcoercion the traditional due
warningsof lack of or lack ofbecause counsel concern-

ing counsel and silence. For the reasons in thisstated
Iopinion, processwould the test rejectadhere to due and

the new requirements inaugurated by the Court. thisOn
premise my disposition of each of these cases can be

briefly.stated
In oftwo the three cases coming from state courts,

Miranda (No.v. 759)Arizona Vigneraand v. New York
(No. the760), confessions were held admissible noand
other errors worth allegedcomment are by petitioners.

25 yearsThe Court waited 12 after Cobrado, 25,v. 338 U. S.Wolf
privacy againstdeclared improper state intrusions to be constitution­

ally safeguarded before Mappit in Ohio,concluded v. 367 U. S.
643, adequatethat state providedremedies had protectnot been to
this interest so exclusionarythe necessary.rule was
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state caseThe othercases.in these twoaffirmI would
where the state(No. 584),v. Stewartis California

re-andinadmissibleconfessionheld thecourtsupreme
I dismiss thecase wouldIn thatthe conviction.versed

final isjudgmentnogroundon the thatof certiorariwrit
asideed.); putting(1964§S. C. 1257us, 28 U.before

any event, the confes-State inopentrial to thethe new
finally since thebeen excludedhas not evension itself

free to showleft the StateSupreme CourtCalifornia
If inwaiver. the merits of the decisionproof of a

Ireached, then it should be reversedStewart be believe
supreme maycase remanded so the state courtand the

pass respondent.on the other claims available to
case,In the federal Westover (No.United Statesv.

a of761), number are by petitioner apartissues raised
alreadyfrom the one with in this dissent. None ofdealt

these other claims norappears tenable,to me in this con-
text to warrant urgedextended discussion. is thatIt
the confession was also inadmissible because not volun-
tary even by processmeasured due standards and because

cooperationfederal-state brought the McNabb-Mallory
playrule into States,under Anderson v. United 318 U. S.

350. However, the allegedfacts fall well short of coer-
cion in my Iview, and believe the involvement of fed-

agentseral petitioner’sin arrest and detention by the
slightState too to invoke agreeAnderson. I with the

Government that the admission of the evidence pro-now
bytested petitioner was at most harmless error, and two

final contentions —one involving weight of the evidence
and another improper prosecutor comment —seem to me
without merit. I would thérefore affirm Westover’s
conviction.

In conclusion: Nothing in the letter or the spirit of
the Constitution or in the precedents squares with the
heavy-handed and one-sided action that is so precipi-
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fulfilling itsofin the nameCourtthetously bytaken
theforay whichTheresponsibilities.constitutional

farsightedwise andbrings mind thetotodayCourt makes
Jeannette,Douglasin v.Jacksonof Mr. Justicewords

is“This Courtopinion):(separate157, 181319 U. S.
constitu-templesthe ofstoriesadding new toforever

collapsingwayhave ofatemplesthelaw,tional and
story is added.”manywhen one too

White, Harlanwhom Mr. JusticewithMr. Justice
dissenting.join,and Mr. Justice Stewart

I.

againstproposition privilegeThe that the self-incrim-
thein-custody interrogation withoutination forbids

and withoutwarnings specified majority opinionin the
no insignificant supporta waiver of hasclear counsel

language ofhistory privilegethe of the or in thethe
the andEnglishFifth Amendment. As for authorities

firmlythe the establishedhistory, privilege,common-law
in was nevercentury,the second half of the seventeenth
applied except prohibit compelled judicial interroga-to

maturedexcludingtions. The coerced confessionsrule
inyears nothingislater,100 there theabout “[b]ut
inreports to that has its roots thesuggest theorythe

against And far as theprivilege self-incrimination. so
reveal, privilege, as seems to have beensuch,cases the

given judicial proceedings, includingin theonlyeffect
preliminary by magistrates.”examinations authorized

PrivilegeThe 34Morgan, Against Self-Incrimination,
(1949).1,Minn. L. Rev. 18

provision provides thatOur own constitutional no
compelled any“shall in criminal case to aperson be be

“[cjonsid-against words,himself.” These whenwitness
light by grammarered in the be shed and diction-to the

appear signify simplytoary nobody. . . that shall be
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in aagainst himselftestimonyoralcompelled giveto
heway in which is defend­underproceedingcriminal

ofConstructionCorwin, SupremeThe Court’sant.”
1,L. Rev. 2.Clause, 29 Mich.the Self-Incrimination

surroundingvery little in the circumstancesAnd there is
in provi­of the Fifth Amendment or theadoptionof the

state constitutions or in stateexistingsions of the then
practice give provisionwhich would the constitutional
any meaning.broader TheMayers, Federal Witness’
Privilege Against Self-Incrimination: Constitutional or

4 LegalCommon-Law? American HistoryJournal of
(1960).107 Such a construction, washowever, consider­

ably narrower than the atprivilege common andlaw,
when eventually faced with issues,the the ex­Court
tended the privilegeconstitutional to the compulsory
production of books and papers, ordinaryto the witness

grandbefore the jury to generally.and witnesses Boyd
v. States,United 116 S. 616,U. and Counselman Hitch­v.
cock, 142 547. BothU. S. had supportrules solid in
common-law history, if innot the ofhistory our own
constitutional provision.

yearsA few later the Fifth Amendment wasprivilege
similarly to encompassextended the then well-established

againstrule coerced confessions: “In criminal intrials,
the courts of the United aStates, questionwherever
arises whether a confession is incompetent notbecause
voluntary, the byissue is controlled portionthat of the
Fifth Amendment to the Constitution of the United
States, commanding personnothat ‘shall be compelled

”in any criminal case be a againstto witness himself.’
States,Bram v. United 168 AlthoughU. S. 542.532,

this view approvalhas found in other cases, Burdeau v.
McDowell, S. 465, 475; States,256 U. Powers v. United
223 303, 313;S. States,U. Shotwell v. United 371 U. S.
341, 347, it also questioned,has been Brownsee v. Mis­

285;297 S.sissippi, 278,U. United Carignan,States v.
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York,36, 41; 156, 191,Stein v. New 346 U. S.342 U. S.
support Englishin either the or35,n. and finds scant

Scott,authorities, generally Regina v.American see
(3dWigmore,3 823 ed.47; §Dears. & Bell Evidence

because of(“a rejected249 confession is not1940), at
againstwithany privilegeconnection the self-crimina-
criticizing Bram); 8250, (particularlyand n. 5tion”),

(McNaughton rev.Evidence atWigmore, 2266,§ 400-40.1
excluding coerced1961). the source of the ruleWhatever

prior applicationthat to ofconfessions, it is clear the
Malloy Hogan,v. 378courts,itself to stateprivilegethe

inadmissibility a a crim-the of confession state1,S.U.
as werebywas tested the same standardsprosecutioninal

Id.,prosecutions. 6-7,in federal at 10.applied
Bram, rejected propositionthe whichhowever, itself

question in wasespouses.now The Bramthe Court
during custodialconfession,a interro-whether obtained

if interrogationhad been and suchgation, compelled,
inherentlydeemed vulnerable Court’swas be theto

there. Afterinquiry examiningcould have ended the
authorities, however,and American the CourtEnglish

declared that:

“In this also has beencourt it settled that the mere
police officer,fact that the confession is made to a

while the accused under inwas arrest or out of
.prison, byor was drawn out questions,his does not
necessarily render the confession involuntary, but,

circumstances,as one of the imprisonmentsuch or
interrogation may be taken into inaccount deter-
mining whether or prisonernot the statements of the
were voluntary.” 168 atS.,U. 558.

In respect whollythis the was priorCourt consistent with
subsequent pronouncements in this Court.and

prior Court, Utah,Thus to Bram in Hoptthe v. 110
583-587, had574, upheldU. S. the admissibility of a
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following thearrest,policemade to officersconfession
hadconcerning what conversationbeingrecord silent

in theand the defendantthe officersoccurred between
onRelying Hopt,the confession.period precedingshort

HansenSparfissue in andsquarelyruled on thethe Court
States, 156 55:51,v. United U. S.

cannotthat therefor accused insist“Counsel the
confession,opena freevoluntary statement,abe

in under anironsa defendant is confinedwhile and
offence.capitalahavingof committedaccusation

authority sup-inanytonot been referredWe have
the fact of ais true thatposition.of that Itport

ahe makescustody the timebeing in atprisoner
overlooked,a circumstance not to beisconfession

the con-inquirythe whetheruponbecause it bears
byor extortedvoluntarily made wasfession was
ofunder the influenceor madethreats or violence
inis notimprisonmentconfinement orfear. But

a confes-ofjustifyto the exclusionitself sufficient
and wasvoluntary,beenappearsif it to havesion,

byin orprisonerthe fearby puttingobtainednot
663,661,§§9th ed.promises. Wharton’s Cr. Ev.

cited.”and authorities

States, 357.355,160 U. S.Accord, Pierce v. United
623,States, 613,162in U. S.And Wilson v. United

custodialsignificance ofhad considered thethe Court
warnings regardingantecedentinterrogation anywithout

Thererightor the counsel.right remain silent tothe to
by a Com-questions posedhad answeredthe defendant

him andrights,to of hishad failed advisemissioner, who
claim of invol-admissible over hisanswers were heldhis

custodyis in“The fact thatuntariness. [a defendant]
necessarily render his statementnotand manacled does
necessarily populareffect oftheinvoluntary, nor is that

. . . And it is laid downshortly preceding.excitement



530

confes-admissibility of ato theit is not essentialthat
was warnedpersonthat theappearit shouldsion that

theagainst but onhim,be usedsaid wouldthat what he
is sufficientvoluntary,was itif the confessioncontrary,

sowas not warned.”appearit that hethough
dur­madeBram, admissibility of statementstheSince

reiterated.frequentlyhas beeninterrogationing custodial
States, 303,223 S. cited WilsonU.v. UnitedPowers

voluntaryas statementsand admissibleheldapprovingly
hearing evenpreliminaryat atestimonyaccused’sthe

might bethat whatwas not he saidhe warnedthough
any pres­of thehim.against Without discussionused

presumably because suchwarnings,ofabsenceorence
unnecessary, other casesnumerouswasdiscussion deemed

wasfact a confessionmere thatdeclared thathave “[t]he
renderpolicethe does notcustodyin the ofmade while

States, 332,318 U. S.inadmissible,” McNabb v. Unitedit
Mitchell, 65,322 S.v. U.accord, United States346;

by police examination,having elicitedbeendespite its
States, 1, 14; v.266 U. S. United Statesv. UnitedWan

in Crooker36, Likewise,39. v.Carignan, 342 U. S.
437, the said “the433,357 U. S. CourtCalifornia, that

policeand inpolice examinationbare fact of ‘detention
custody’one in state not renderof doesprivate official

one soinvoluntary bya confession the detained.” And
Lagay,in Ciceniafinally, 504,v. 357 U. S. a confession

by police interrogationobtained after arrest was held vol­
thoughuntary even the authorities permitrefused to the

todefendant consult with his attorney. generallySee
Connecticut,Culombe v. 367 568,U. S. (opinion587-602

Frankfurter, J.);of Wigmore,3 851,§Evidence at 313
(3d 1940);ed. see Joy, Admissibilityalso of Confessions

(1842).38, 46
aOnly tiny ofminority judgesour who have dealt

with question, including today’sthe majority, have con-
in-custodysidered interrogation, more,without to be a

violation of the Fifth Amendment. And Court,this as
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every knows,member standing literallyhas left thou-
ofsands criminal convictions at partthat inrested least

on confessions taken in of interrogationthe course by
policethe after arrest.

II.

That holdingthe Court’s istoday compelledneither
nor strongly suggestedeven by oflanguagethe the
Fifth atAmendment, odds with American Englishis and
legal history, and departure longinvolves a from a

precedentline of provedoes not either that the Court
has powersexceeded its the wrongor that Court is or

in presentunwise its reinterpretation of the Fifth
It does,Amendment. however, underscore the obvi­

ous—that the hasCourt not discovered or thefound law
in making today’s nordecision, has it it fromderived
some irrefutable sources; what it has is to makedone
new law and new public policy in the waymuch same
that it has in the interpreting greatcourse of other clauses
of the Constitution.1 This is what historicallythe Court
has done. itIndeed, is what it must do and will continue
to until and unlessdo there is some fundamental change
in the governmental powers.constitutional distribution of

if isBut the Court here and tonow announce new and
policy governfundamental to aspectscertain of our

affairs, legitimateit whollyis to examine the mode of
anythis or other inconstitutional decision this Court
inquire advisabilityand into the of productto its end

in of long-range country.terms the interest of the At
verythe least the reasoningCourt’s text and should

analysiswithstand a expositionand be fair of the con-
provisionstitutional which opinion interprets.its De-

1 denyOf course departingthe Court does not isthat it from
prior precedent; expressly Cicenia, ante,it overrules Crooker and

479, 48, acknowledgesat n. it mightand that thein instant “cases we
not involuntaryfind the defendants’ statements to have been in

terms,” ante,traditional at 457.
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meta-syllogism,onalonerestcannotcisions like these
justice,of naturalnotionsill-definedor somephysics

proceedingInpart.itsplayperhapswillalthough each
Courtannounces, theit nowasconstructionsto such

interestsandfactorsall theduly consideralsoshould
relevantas theinsofarat leastcases,thebearing upon

considera-necessaryif theandavailable;arematerials
fromor obtainablethe recordintreatednotaretions

not proceedshouldthe Courtsource,reliableothersome
speculationonbasedpoliciesfundamentalto formulate

alone.
III.

factualtextual andare thewhatmay inquireweFirst,
resultTo reach therule.fundamentalnewof thisbases

staydoes,it the Court mustgroundson theannounced
for-Amendment, whichFifthof thewithin confinesthe
theonly compelled.if Hencebids self-incrimination

“com-of theopinion is that becauseof the Court’score
no state-surroundings,inpulsion inherent custodial

custody] trulycanfrom defendantment obtained [in[a]
ante,choice,” 458,of at absent theproductbe his freethe

byas theprotective devices describedadequateuse of
point anyHowever, Court does not to sud-Court. the

knowledge rejectiontherequiringden inrush of new of
70 it assertyears’ experience. Nor does that its novel
conclusion reflects a changing amongconsensus state

Ohio,courts, Mapp 643,see v. 367 S. orU. that a succes-
sion of steadilycases had eroded provedthe old rule and
it unworkable, see v. Wainwright,Gideon 372 U. S. 335.
Rather than asserting new theknowledge, Court concedes
that it cannot truly know duringwhat occurs custodial
questioning, because of the innate secrecy of pro-such
ceedings. extrapolates aIt picture of what it conceives
to be the norm policefrom investigatorial manuals, pub-

inlished 1959 and 1962 or earlier, anywithout attempt
to allow for adjustments in police practices that may
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ofdecisionsrecentof morein waketheoccurredhave
if theevenButthis Court.ortribunalsappellatestate
couldproceduresthe describedofapplicationrelentless

assuredly doesitconfessions, mostinvoluntarylead to
kindthiswillevery case discloseandthat eachfollownot

asInsofarconsequence.2ofor this kindinterrogationof
not examinedopinion, it hasthe Court’sappears from

aloneletinterrogation,policeoftranscript anysinglea
of these casesanyin oneplaceinterrogation that tookthe

standardsJudged of theby anytoday.decideswhich it
social sciencesininvestigation utilized thefor empirical

patentlyispremisebasis for the Court’sthe factual
inadequate.

in-custody interrogationin viewAlthough the Court’s
inherently says sponta-is that thecoercive, the Court

ofneous of the coercion and detention isproduct arrest
voluntary. accused,still to be deemed An arrested on

probable cause, may out a which willblurt confession be
despiteadmissible the fact that he is alone and in cus-

tody, any showingwithout anyhe notionthat had of his
right to remain or ofsilent the ofconsequences his ad-

Yet,mission. under the Court’s ifrule, policethe ask
him singlea question such as “Do you have anything to
say?” or “Did you kill your wife?” his ifresponse, there is
one, has somehow been compelled, ifeven the accused has

2 fact, typeIn the of interrogationsustained bydescribed the
appearsCourt exceptionto be the rather surveythan the Arule.

of city399 cases in one found that in almost of thehalf eases the
interrogation lasted less 30than Barrett,minutes. Police Practices
and the Law—From Arrest to Release or Charge, 50 Calif. L. Rev.
11, (1962). Questioning41-45 tends sporadicto be confused and

usuallyand is concentrated on confrontations with witnesses or new
items of evidence, as these byare obtained conductingofficers the
investigation. generallySee LaFave, Arrest: The Decision to Take

Suspecta Custodyinto (1965);386 ALI, A Model Code of Pre-­
Arraignment Procedure, Commentary 5.01, 170, (Tent.at n. 4§
Draft 1, 1966).No.
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silent. Com-remainrighthis towarned ofclearlybeen
mayonecontrary. Whileto theinforms- usmon sense

in the sense the“involuntary”wasresponsethesay that
responsefor thewas the occasionorprovokedquestion

whenspeaktowas induced outthus the defendantand
and notif not arrestedhave remained silentmighthe

issay responsepatentlyit is unsound to thequestioned,
compelled.

agreedfollow if it wereToday’s result would not even
interrogation inherentlythat to some extent custodial is

Tennessee, 143,322 161coercive. See v. U. S.Ashcraft
dissenting). whether(Jackson, J., The test has been

totality deprivedthe of circumstances the defendant
a admit, deny,of “free choice to to or to refuse to

answer,” California, 241,v. 314 S. and219,Lisenba U.
ofphysical psychologicalwhether or coercion was such

degreea “the defendant’s will was overborne atthat
confessed,” Haynes Washington,the time he 373v.

Illinois,Lynumn503, 513; 528,v. 372 S. 534.U. S. U.
The and nature of custody,duration incommunicado the
presence of concerningor absence advice the defendant’s

rights,constitutional the grantingand or refusal of re-
quests to communicate with lawyers, relatives or friends
have all been rightly regarded as important bearingdata
on the basic inquiry. g.,e.See, Tennessee,v.Ashcraft
322 143;U. S. Haynes Washington,v. 373 S. 503.3U.

3By contrast, the Court applyingindicates that in this new rule
it pause inquire“will not to in cases whetherindividual the defend­
ant was rightsaware of his warningwithout being given.” Ante,a
at given468. The reason is that assessment of knowledgethe of
the defendant based on information as age,to education, intelligence,

prioror contact with authorities can specula­never be more than
tion, warningwhile a is a clear-cut fact. But the officers’ claim that
they gave requisitethe warnings may disputed,be respect­and facts
ing priorthe experiencedefendant’s may undisputedbe and be of
such virtually precludea'nature as to any doubt that the defendant
knew rights.of his See United States v. Bolden, 355 F. 2d 453
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that suchtoday,suggested,been untilit has neverBut
so lack-personsaccusedcoercive andwas soquestioning

verytovery responsefirst thetheing in hardihood that
custodycommencement offollowing thefirst question

anproductbe ofto theconclusively presumedmust be
will.overborne

atoday trulywere based onIf announcedthe rule
from custodialresultingall confessionsconclusion that

nosimplyit would haveinterrogation coerced,are then
States,United 319Comparerational Tot v.foundation.

Romano,466; United States v. 382 U. S.463,U. 136.S.
A ofthat would be true the extension of the rulefortiori

exculpatory statements,to which the Court effects after
of theya brief in mustwhy, view,discussion the Court’s

incriminatory anybe deemed without ofdiscussionbut
why they must be deemed See Wilson v. Unitedcoerced.
States, 613,162 if postulateU. S. 624. Even one were to
that the Court’s concern is that all confessions in-not

byduced police interrogation are rathercoerced but that
some such confessions are present judicialcoerced and
procedures are tobelieved be inadequate identifyto the
confessions arethat coerced and those not,that are it

stillwould not be essential to impose the rule thethat
Court has now fashioned. Transcripts or observers could
be required, specific time limits, tailored to fit the cause,
could be orimposed, other devices could be utilized to
reduce the chances that otherwise indiscernible coercion

producewill an inadmissible confession.
On the other hand, ifeven one assumed that there

adequatewas an factual basis for the conclusion that
all confessions duringobtained in-custody interrogation
are productthe of compulsion, the propoundedrule by

(C. A. 7th 1965), petitionCir. for pendingcert. 1146,No. O. T.
(Secret1965 agent); PeopleService v. Du Bont, 235 App.Cal. 2d

844, Rptr. pet.45 717,Cal. for pendingcert. 1053,No. Misc.,
(formerO. T. 1965 police officer).
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it isfor, apparently,irrational,bestillthe Court would
counselrightof his toalso warnedonly if the isaccused

against self-right rightand thethatand waives both
ofcompulsiveness inter-the inherentincrimination that

may notif the defendantrogation disappears. But
question as “Wherewarninga a suchwithoutanswer

having be anight?” his answerwere withoutyou last
accept nega-ever hiscan the Courtcompelled one, how

of whether he to con-the wantsquestiontive answer to
whom court willor counsel thesult his retained counsel

is the accusedwhy presentAnd if counsel andappoint?
or accused to tellcounsel tells theconfesses,nevertheless

the situ-does,that is the accused istruth,the and what
accused is con-anyation coercive insofar as theless

dilemma ofapparentlyCourt realizes itscerned? The
necessaryforeclosing warningswithout thequestioning

inpermitting accused, sittingthe time thebut at same
policemen,in of samethe same chair front the to waive

attorney. Itright expects, however,his to anconsult
ifright;that will not waive the and itthe accused often

a if not im-has, severe,is that he the State facesclaimed
ofpossible proof.burden

very in com-All of this makes little sense terms of the
proscribes.the Thatpulsion which Fifth Amendment

compellingwith theamendment deals accused himself.
It is that is involved. and in-his free will Confessions
criminating such,admissions, as are not forbidden evi-

only compelledwhich are are banned. Idence; those
these today.that the Court observes distinctionsdoubt

interrogationtoBy considering any anyanswers beto
andregardless of the content course of exami-compelled

requirementsby escalating provenation and the to
only prevents compelledthe not the use ofwaiver, Court
practical purposesforbut all forbids interro-confessions

except in of counsel. Thatpresence is,the insteadgation
ofconfining protection right againstthe com-of itself to
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athe Court has created limitedpelled self-incrimination
to as the Courtright or,Fifth Amendment counsel—

a counsel to the Fifthexpresses it, protect“need for
Ante,privilege . .” at 470. The focusAmendment . .

not on onthen is the will the accused but the will ofof
counsel and how much influence he can have on the ac-

Obviously is no in the Fifthcused. there warrant
installingforAmendment counsel as the arbiter ofthus

the privilege.
sum,In for all onexpoundingthe Court’s the menac-

atmosphere interrogationofing police procedures, it has
supply anyfailed to foundation for the itconclusions

draws the adopts.or measures it

IV.

ofCriticism the opinion, however,Court’s stopcannot
with a thedemonstration that factual and textual bases
for rule propounds are,the it at less than com-best,
pelling. Equally is anrelevant assessment of the rule’s
consequences against communitymeasured values.

dutyThe Court’s consequencesto assess the of its action
is bynot satisfied the ofutterance the truth that a value
of system justiceour of criminal is “to respect the inviola-
bility of the personality”human require govern-and to

producement againstto the theevidence accused by
independent Ante,ownits labors. at 460. More than

dignitythe human of the accused is involved; the human
personality of others in the society pre-must also be
served. Thus bythe values reflected privilegethe are

desideratum;not the sole insociety’s generalinterest the
is ofsecurity equal weight.

The obvious underpinning of Court’sthe decision is a
deep-seated distrust of all confessions. As the Court

thatdeclares the mayaccused not interrogatedbe with-
out counsel present, absent a rightwaiver of the to coun-

and as thesel, Court all but admonishes the lawyer to
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upaddsthe resultsilent,to remainaccusedtheadvise
accusedfrom theevidencethatjudgmentjudicialto a

com­way, whetheranyhim inagainstbe usednotshould
of theovertonesubtlenot soThis is thenot.orpelled

topolicewrong for theinherentlyit isopinion —that
isAnd thishimself.from the accusedevidencegather

wrongnothingI seethis dissent.nub oftheprecisely
inunconstitutional,nothingcertainlyimmoral, andor

they have reasonablewhomsuspectaaskingpolice’sthe
or inhis wifehe killedor notwhetherto arrestcause

arreston which theevidencehim with theconfronting
plainly advisedhe has beenwhereat leastbased,was

Escobedo v.silent, seecompletelymay remainthat he
opinion). Until478, (dissenting499Illinois, S.378 U.

prisoner,confessions of theoradmissions“thetoday,
always rankedhavefreely made,voluntarily andwhen

Brown v.incriminating evidence.”scale ofhigh in the
Utah, 110Walker, 591, 596; Hoptsee also v.161 S.U.

ascorroborated,Particularly when574, 584­-­ 585.S.U.
the accused’s disclosurehave confirmedpolicewhere the

implements crime,of or fruits of thehiding placetheof
highest reliability signifi­andconfessions have thesuch

maywith which wecantly contribute to the certitude
guilty. Moreover, byit is nobelieve the accused is

process confessing injuriousmeans certain the of isthat
contrary mayto To it provide psycho­the accused. the

logical prospectsrelief and enhance the for rehabilitation.
sayThis is to that respectnot the value of for in-the

violability of the accused’s personalityindividual should
weightbe accorded no or that all confessions should be

indiscriminately admitted. longThis Court has read the
proscribeConstitution to compelled confessions, a salu-

tary fromrule which there should be no retreat. IBut
no basis,see sound factual or otherwise, and the Court

gives none, for concluding presentthat the againstrule
receiptthe of coerced confessions is inadequate for the
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beand mustevidencesorting inadmissibleouttask of
Evenimposed.nowrule whichby the seperreplaced is

advantages ofhavebe said toconceptif canthe new
outweighedfarlaw, they arepresentthesome sort over

relevantveryon otherimpactby likelyits undesirable
interests.importantand

government pro­isanyof toThe most basic function
security property.and of hisvide for the of the individual

S,New Jersey, 451,306 455. These endsLanzetta v. U.
of whichsociety byare served the criminal laws for the

part preventionmost are aimed at of crime. With­the
reasonablyout the ofperformanceeffective the task of

preventing private violence retaliation,and it is idle to
talk dignityabout human and civilized values.

The modes whichby the criminal laws serve the
generalinterest in security many.are First the murderer

who has taken the life of isanother fromremoved the
streets, deprived of libertyhis therebyand prevented
from repeating his offense. In view of the statistics on

inrecidivism this country4 ofand the number of instances

4Precise onstatistics the extent of recidivism unavailable,are in
part because not all crimes partare solved and in because criminal
records of convictions jurisdictionsin different broughtare not to­
gether by a central data agency.collection Beginning 1963,in how­
ever, the Federal InvestigationBureau of began collating data on
“Careers Crime,”in publisheswhich it in its Uniform Crime Re­
ports. 92,869Of processedoffenders in 1964,1963 and had76%

priora arrest charge.record on some periodOver a yearsof 10
groupthe had 434,000accumulated charges. FBI, Uniform Crime

Reports 1964, 27-28. In 1963 and 1964 between and— 23% 25%
of all offenders sentenced in 88 federal district (excludingcourts
the District Court for the District of Columbia) whose criminal
records reportedwere previouslyhad been sentenced to a term of
imprisonment of 13 months or more. Approximately an additional

priorhad a record prisonless (juvenilethan40% record, probation
record, etc.). Administrative Office of the United Courts,States
Federal Offenders in the United States District 1964,Courts: x, 36
(hereinafter cited as Federal 1964);Offenders: Administrative
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offenses,repeatedonly afteroccursapprehensionin which
criminalof theaspectthisclaim thatsensiblycanno one

tosignificantlycontributeorcrimepreventnotlaw does
ordinary citizen.of thesecuritypersonalthe

whothoseofapprehensionsureandswiftSecondly, the
of theirdignityandsecuritypersonaltherespecttorefuse

others whoonimpacthas itsunquestionablyneighbor
iscriminal lawtheThatsimilarly tempted.might be

segment popu-ofwith a theineffectivepartlywholly or
apprehendedwho have beenof thosemanywithlation or

concludingbasis for thatvery faultyis aand convicted
ofgreatthe bulk ourrespectwith tois not effectiveit

laws,criminalthinking that without thecitizens or for

Courts, Federal Offenders in theof the States UnitedOffice United
(hereinafter1963, 25-27 cited as FederalDistrict Courts:States

years1963). During in the Districtthe same two CourtOffenders:
between and of those sen-for the District of Columbia 28% 35%

priorprior prison from to had ahad records andtenced 37% 40%
xii, 66;prison. 1964, 64,record less than Federal Offenders:

Courts,Administrative Officeof the United States Federal Offenders
District for the District ofin the United States Court Columbia:

1963, (hereinafter8, 10 cited as District of Columbia Offenders:
1963).

picture subsequentA similar is obtained if one looks theat records
1964, personsof fromthose released confinement. In of on12.3%

probation probationfederal had their ofrevoked because the com-
major (defined probationermission of violations inas one which the

imprisonment periodhas daysbeen committed to for a of 90 or
more, placed probation year offense,been on for over one on a new

felony chargesor has absconded with outstanding). Twenty-three
percent paroleesand two-tenths of and of those who had16.9%

mandatorilybeen portionreleased after service of a of their sen-
majortence Reportslikewise committed violations. of the Proceed-

ings of the Judicial Conference of the United States and Annual
Report of the Director of the Administrative Office of the United

1965,States Courts: 138. al.,See also Mandel et Recidivism Studied
Defined, L.,and (1965)56 J. Crim. (withinC. & P. 59S. five

years sampleof release of had placingcommitted offenses62.33%
them in category).recidivist



541

nobethere wouldenforcement,of theirin absenceor the
notnature areof thisArgumentsin crime.increase

I haveof evidence thatreliableby any kindborne out
to this date.seen

itthose whomitself withthe law concernsThirdly,
penology,aim of modernhopeThe andhas confined.

as return the convictpossibleis as soon tofortunately,
law-abiding than whena and more mansocietyto better

sometimes failure.success,there ishe left. Sometimes
be toat effort is and it should mademade,But least the

our andvery presentmaximum extent of futurethe
capabilities.

measurablyThe weaken thetodayrule announced will
ability performof the criminal law to these Ittasks.

prevent interrogations,is a deliberate calculus to to re-
duce the incidence of confessions pleas guiltyand of and
to the of trials,increase number trials.5 Criminal no

5Eighty-eight (excludingfederal district courts the District Court
Columbia)for the disposedDistrict of 33,381of the eases of crimi­

Onlynal defendants in actually1964. of those cases were12.5%
remaining cases,tried. Of the bywere terminated convic­89.9%

upon pleas guiltytions of and were dismissed. dif­Stated10.1%
ferently, approximately of guiltyall convictions fromresulted90%
pleas. 1964, supra, 4,Federal Offenders: note 3-6. In the District

for higherCourt the District of percentage,Columbia 27%,a went
trial, pleadedto guiltyand the defendant approximatelyin 78%

priorof the cases terminated Id.,to trial. at No58-59. reliable
statistics concerningare percentageavailable the of cases in which
guilty pleas are induced because of the existence of a confession or

physicalof evidence unearthed as a result of a confession. Un­
doubtedly the number of such cases is substantial.

Perhaps equal significanceof is the ofnumber instances of known
crimes which are not 1964, onlysolved. In 388,946, or of23.9%
1,626,574 serious known offenses were cleared. The clearance rate
ranged from for homicides larceny.to for FBI, Uni-89.8% 18.7%
form Crime Reports 1964, 20-22, 101. replaceThose who would—
interrogation investigatorialas an bytool investiga-modern scientific

techniquestion significantly overestimate the presenteffectiveness of
procedures, interrogationeven when is included.
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forsure betsare notare,policetheefficientmatter how
notif isthey be the evidencenor shouldprosecution,the

prosecutionlaw, thepresentthe,forthcoming. Under
casesof the criminalin aboutits caseprovefails to 30%

Offend-See Federalin the federal courts.actually tried
1);(Table 4), (Table59note at 6supra, 4,1964,ers:

(Table 3);1963, supra, 4,note at 5Federal Offenders:
4,notesupra,Offenders: 1963,of ColumbiaDistrict

remove1). something again2 is else to(Tableat But it
ordinary case all those confessionsfrom the criminal

been to be free and volun-which heretofore have held
atary acts of the accused and to thus establish new con-

bystitutional barrier to the ascertainment of truth the
injudicial process. is, my view, everyThere reason to

good manybelieve that a criminal defendants who other-
would have been onwise convicted what this Court has

previously thought to be satisfactorythe most ofkind
evidence now,will under this new version of the Fifth
Amendment, either not be tried at all or will be acquitted
if the State’s evidence, minus the confession, putis to the

litigation.test of
I have no desire whatsoever to share the responsibility

for any such impact on presentthe criminal process.
In some unknown number of cases the Court’s rule

will return a killer, a rapist or other criminal theto
streets and to the environment producedwhich him, to
repeat his crime whenever it pleases him. As a conse-
quence, there will not be a gain, abut loss, in human
dignity. The real concern is not the unfortunate con-
sequences of this new decision on the criminal law as an
abstract, disembodied series of authoritative proscrip-
tions, but the impact on those who rely on the public
authority protectionfor and who itwithout can only
engage in violent self-help with guns, knives and the
help of their neighbors similarly inclined. There is, of
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uncertain,arethe next victimssavinga factor:course,
in case.thisunrepresentedandunnamed

have a corrosivethando othercan this decisionNor
pre-toan effective devicecriminal law ason theeffect

inin its effectivenesscomponentA majorcrime.vent
The easierits and enforcement.regard is swift surethis

the de-rape murder,with and less theget awayit is to
attemptare to it.on who inclinedterrent effect those

If wenot,common it weregoodThis is still sense.
enforcementposthaste the whole lawliquidateshould

misguideda to controluseless,as effortestablishment
human conduct.

who has confessed orAnd what about the accused
responseconfess in noncoercivesimple, ques-would to

guilttioning proved?and whose not otherwise becould
Is thingit so clear release the for him inis bestthat
every it unquestionablycase? Has so been resolved that
in each everyand case it would be better for him not to

toconfess and return his attemptto environment with no
towhatsoever him? Ihelp maythink Itnot. well be

manythat in cases it will be no less athan callous dis-
regard for his own welfare as aswell for the ofinterests
his next victim.

There is another aspect theto effect of the Court’s
rule personon the whom policethe have onarrested
probable cause. The fact is maythat he be guiltynot
at mayall and be able to extricate himself quickly and
simply if he were told the ofcircumstances his arrest and
were explain.asked to This effort, hisand release, must
now await the hiring lawyerof a or his appointment by
the court, consultation with counsel and then a session
with the police or prosecutor.the Similarly, where prob­
able cause exists to arrest several suspects, as where the
body of the victim is discovered in a house having several
residents, compare Johnson State,v. 238 Md. 140, 207 A.
2d 643 (1965), cert. denied, 382 S.U. 1013, willit often
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thethroughonlyclearedmay besuspectathattruebe
thetooHeresuspects.of otherinterrogationofresults

by the Court’sdelayedmay beinnocentof therelease
rule.

is thatnew ruleCourt’swith thetroubleof theMuch
cases,all criminalinindiscriminatelyoperateit will

circum­or thecrimeof theseverityof theregardless
whetherdefendant,everyapplies toItinvolved.stances

ofcommitting crimeaor onecriminalprofessionalthe
orga­parcel ofandpartis notpassion whomomentary

andinvestigationslow down thewillnized crime. It
wherein those casesof confederatesapprehensionthe

Brinegarkidnapping, seeessence, such astime is of the
(Jackson, J., dis­States, 160, 183338 U. S.Unitedv.

Modesto, 436, 446,2d 398 P.senting) ; 62 Cal.People v.
involving the national secu­(1965), those753,2d 759
Drummond, 132,v. 354see United States F. 2drity,

1965) (en(C. banc) (espionage case),A.147 2d Cir.
Misc.,for cert.pet. pending, 1203, 1965;No. O. cf.T.

States,Gessner 726,v. United 354 F. 2d 10730, n.
(C. 1965)A. 10th in(upholding, espionage case,Cir.

rulingtrial that Government need not submit classified
portions interrogationof andtranscript), some of those
involving organized crime. In the latter context the law­
yer who may lawyerarrives also be the for the defendant’s
colleagues uponand can be relied to insure that no breach

organization’sof the security place thoughtakes even
the accused may feel that the thingbest he can do is to
cooperate.

theAt same thetime, per approachCourt’s se may not
justifiedbe groundon the providesthat it a “bright line”

permitting the authorities to judge in advance whether
interrogation may safely be pursued without jeopardiz-
ing the admissibility anyof information obtained as a
consequence. can itNor be claimed that judicial time
and effort, assuming that is a relevant consideration,
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of applicationof the ease ofwill be conserved because
Today’s open ques-decision leaves suchthe new rule.

in custody,tions as the waswhether accused whether
spontaneous producthis statements were or inter-the of

rogation, effectivelywhether the accused hishas waived
rights, and whether nontestimonial evidence introduced
at trial is the of aduring pro-fruit statements made
hibited interrogation, proveall of which certainare to
productive of uncertainty during investigation and liti-
gation during prosecution. For all ifreasons,these fur-
ther police interrogationrestrictions on atare desirable
this time, a more flexible approach much moremakes
sense the Court’s straitjacketthan constitutional which

discriminatingforecloses more by legislativetreatment
rule-making pronouncements.or

Applying the traditional standards the beforeto cases
ICourt, voluntary.the would hold these confessions I

would therefore affirm in 759, 760, 761,Nos. and and
reverse in No. 584.


