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Argued 28, 4,No. 190. March 1962. Decided 1962.*June

HenryI. Kutz and C. arguedHarold theWilkenfeld
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Cox, Attorneythe briefs were Solicitor General Assistant
Barnett,Oberdorjer, Wayne MeyerGeneral G. Roth-
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thecertiorari to same Colirt.



66

of the Court.opinionthedeliveredMr. Justice Clark

a transferconsequencestax ofinvolve theThese cases
1Crawley toDavisby Thomasappreciated propertyof

agree­to settlementpursuant propertyahis former wife
well as thedivorce, as deduct-­prior toment executed

in connectionlegal expensesof heribility paymentof his
upset the Commis­The oftherewith. Court Claims

thegaintaxable onthere wasdetermination thatsioner’s
the wife’spaidhis the feesruling thatupheldtransfer but

805, 287 F. 2d152 Ct.attorney were not deductible. Cl.
ofa in the Courtgranted certiorari on conflict168. We

taxabilityon the of suchthe of ClaimsAppeals and Court
We have decided that368 S. 813. thetransfers.2 U.

on and thatgaina taxable the transfertaxpayer did have
w7erenot deductible.attorney’sthe wife’s fees

aand his then wife made volun-taxpayerIn 1954 the
callingseparation agreementandtary property settlement

into the wife and minor child addi-support paymentsfor
thepersonal propertythe of certain totion to transfer

law all the transferredpropertywife. Under Delaware
statutorytotaxpayer, subjectthat of the certainwas

arights including rightof the ofmarital wife intestate
arighta to of hus-uponsuccession and divorce share the

as a inproperty.3 Specifically “division settle-band’s
agreedproperty” taxpayerment of their the to totransfer

alia,wife, 1,000 shares of stock in E. I.his inter the du
agreedPont de & then toNemours Co. The Mrs. Davis

1 present wife, Davis, is partyDavis’ Grace Ethel also a theseto
yearproceedings joint question.inbecause a return was filed the tax in

2 holdingThe in the case is in withinstant accord Commissioner v.
Marshman, (C. 1960),F. 2d 27 A. 6th Cir. is279 but contra to the
holdings Halliwell, (C.in Commissioner v. 131 F. 2d A. 2d642 Cir.

1941).1942), Mesta, (C.v. 123 2dand Commissioner F. 986 A. 3d Cir.
1960) 512;(Supp.3 12 Del. Ann. 13 Del. Ann.Code Code 1531.§ §

rightsinrealty,In the of the wife addition to the above hascase of
901, 904,502,dower. 12 Del. Code Ann. 905.§§
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“in full and satisfaction ofaccept this division settlement
any rights againstand all claims and the husband what-

by of(including way limitation,soever but not dower and
testacyall under the laws of and . .rights intestacy) .

agreementPursuant to the which had been incor-above
porated decree,into the divorce one-half of this stock

yearwas in tax involved, 1955,delivered the and the
balance thereafter. Davis’ cost basis for the 1955 trans-
fer $74,775.37,was and the fair market value of the
500 shares there transferred was $82,250.- taxpayerThe
also agreed orally legalto the wife’spay expenses, and in

he payments1955 made to the wife’s attorney, including
$2,500 for concerningservices tax matters relative to the
property settlement.

I.

The determination of the income tax consequences of
the stock transfer described above basicallyis a two-step
analysis: (1) Was the transaction a taxable event?

If(2) so, how much gaintaxable resulted therefrom?
Originally Tax (atthe Court that time the Board of Tax
Appeals) held that the accretion to property transferred
pursuant ato divorce settlement could not be astaxed
capital gain to the transferor because the amount realized
by the satisfaction of the marital obligationshusband’s
was indeterminable and ifbecause, even such benefit were
ascertainable, the transaction was a nontaxable division
of property. Commissioner,Mesta v. 42 B. T. A. 933
(1940); Halliwell Commissioner,v. 44 B. T. A. 740
(1941). However, upon being reversed in quick succes-
sion by the Courts of ofAppeals the Third and Second
Circuits, Commissioner Mesta,v. 123 F. (C.2d 986 A. 3d

1941);Cir. Halliwell,Commissioner v. 131 F. 6422d
(C. A. 2d 1942),Cir. the Tax acceptedCourt the position
of these courts and has continued to apply these views in
appropriate cases since that time, Commissioner,Hall v.
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Commissioner, 13 T. C.v.Patino(1947);T. 539 C.
Commissioner, C.30 T.v.(1949); Estate816 of Stouffer

(1958);Commissioner, 31 T. C. 108King v.1244 (1958);
InCommissioner, (1958).T. C. 26931Marshman v.

thatApjsealsof reasonedand Halliioell the CourtsMesta
by the trans­was “realized”propertythe toaccretion the

assump­on thegainthat this could be measuredfer and
inequalrightsmarital wererelinquishedtion that the

was con­The matterpropertyto the transferred.value
of the SixthAppealsuntil the Court forsidered settled

Circuit, althoughreversing Court, that,in the Tax ruled
event, gaina taxable the realizedmightsuch a transfer be

impossi­ofthereby not be determined because thecould
thefair value of wife’sbility evaluatingof the market

Marshman, 279 F. 2drights.marital Commissioner v.
(1960). holding specifically rejected27 In thatso court
argument rights presumedthe that these could be to be

in for theirequal propertyvalue to the transferred
essentially position byrelease. This is the taken the

of in instant case.Court Claims the

I—! H-i

ofnow turn the threshold whether thequestionWe to
was an for tax-appropriatetransfer in issue occasion
to noing the accretion the stock. There can be doubt

bythat its ofCongress, as evidenced inclusive definition
taxation, e.,i. “all income from what-subjectincome to

[gjains. . . fromderived, includingever source derived
in thatdealings property,”4 intended the economic

of this The confront-growth problemstock be taxed.
issimplyus is when such accretion beto taxed.ing

gainShould economic be presently againstthe assessed
taxpayer, this subsequentor should assessment await a

propertytransfer of the theby wife? controllingThe

4 (a).Revenue Code ofInternal 1954 §61
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statutory language, provides gainswhich that from deal­
ings propertyin are to be taxed orupon other“§ale

5disposition,” generalis totoo include or exclude con­
clusively inpresently Recognizingthe transaction issue.
this, the and taxpayer argue by analogyGovernment the

easilywith transactions more classified as within or with­
out the ofambient taxable The taxpayerevents. asserts
that present dispositionthe is acomparable to nontaxable
division of property between two co-owners,6 while the
Government contends it more resembles a taxable trans­
fer of inproperty exchange for the of anrelease inde­
pendent legal obligation. disputes validityNeither the
of the startingother’s point.

In support of analogyhis the taxpayer argues that to
draw a distinction between a wife’s in prop-interest the
erty of her inhusband a common-law jurisdiction such as
Delaware and the property interest of a wife in typicala
community property jurisdiction would acommit double
sin; suchfor upondifferentiation dependwould “elusive

5Iiiternal Revenue 1001,Code of 1954 1002.§§
6Any suggestion questionthat the in gifttransaction was a is

completely Property pursuantunrealistic. nego­transferred to a
tiated settlement in return for admittedlythe release of valuable
rights gift anyis not a in ofsense the term. To intimate that there

giftwas a to the propertyextent the ofvalue the exceeded that of
released,rights onlythe not premise everyinvokes the erroneous that

exchange precisely equal giftnot merelyinvolves a but theraises
problem infra, p.measurement in III,discussed Part 71. Cases

in exchangewhich this Court has held propertytransfers of in for the
rights giftsubjectrelease of marital to taxes are based not on the

premise inherently giftsthat conceptsuch transactions are but on the
that contemplation giftin the theyof the tax statute are to be taxed

gifts. Fahs,as Merrill (1945);v. 324 U. S. 308 Commissioner v.
Wemyss, (1945);324 U. S. 303 Commissioner,see Harris v. 340 TJ.S.

(1950). interpreting particular106 In the provisionsincome tax
involved,here we byfind languageourselves unfettered the and con­

ingrained giftsiderations in the and estate tax statutes. Farid-­See
Commissioner, (C.Es-Sultaneh 1947).v. 160 F. 2d 812 A. 2d Cir.
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relevancepossess. . . nocasuistries whichand subtle
106,Hallock, 309v. U. S.Helveringpurposes,”for tax

between com-disparitiesand would create(1940),118
in con-community jurisdictionspropertymon-law and

policy equality betweenCongress’ ofgeneraltradiction to
stumbles onanalogy, however,taxpayer’sthe two. The

a wiferights grantedfor the inchoatepremise,its own
law notby the Delaware doin propertyher husband’s

co-ownership. Theofremotely dignityreach theeven
the man-or active —overpassivehas nowife interest —

personal prop-of her husband’sagement dispositionor
descendable, and she mustare noterty. rightsHer

Uponin estate. dis-him share his intestatetosurvive
property onlyshares in themarriagethe shesolution of

as “reasonable.” 13 Del.to such extent the court deems
(a). mightAnn. 1531 What is “reasonable” be§Code

independently of the extent of the husband’sascertained
condition,the wife’s financialby such criteria asproperty

life,inin stationher needs relation to her accustomed
ages,children and theirhealth,her and the number ofage

g., Beresearning capacity of the husband. e.and the See,
Beres, 133, (1959).Del. 154 A. 2d 384v. 52

say illogicalit be completelyThis is to wouldnot
inshearing rightsoff of the wife’s herto consider the

property,as that wea division of butpropertyhusband’s
more construc-contrary to be the reasonablebelieve the

tags, onlythe seems toRegardlesstion. of Delaware
a on the ratherplace propertyhusband’s than toburden

part presenta In con-wife owner thereof. themake the
rights of succession reasonable share do nottext the and

obligations sup-from the husband’ssignificantlydiffer of
alimony. They partake personalall more of aport and

propertythan a ofliability of the husband interest the
rights mayeffectuation of maritalThe these ulti-wife.

ownershipin the of some of themately result husband’s
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property as here, certainlyit did but happenstancethis
equatedoes not the transaction with a division of prop-

erty by Although admittedly mayco-owners. such a view
permit different tax among States,treatment the several

inthis the past ignored differingCourt has not the effects
on federal taxing ofthe scheme substantive differences

communitybetween andproperty systems.common-law
g., Seaborn,E. Poe v. (1930).282 101U. S. To be sure

Congress has seen indisparityfit to alleviate this many
e.areas, g., Revenue of 110,Act 62 Stat. in1948, but

other areas the facts of life are still with us.
interpretation generalOur statutoryof the language is

by long-standingfortified practicethe administrative as
sounded and byformalized the settled of law instate the
lower positioncourts. The adoptedCommissioner’s was
in the early by40’s the Second andand Third Circuits
by 1947 the Tax acquiescedCourt had in this view.
This settled rule was bynot disturbed Courtthe of
Appeals for the inSixth Circuit 1960 or the Court of

in case,Claims the instant for these latter incourts hold-
gaining the assumed thatindeterminable the transaction

was otherwise a taxable event. Such ofunanimity views
in of asupport position representing a con-reasonable
struction of an ambiguous lightlystatute will not putbe
aside. It is quite possible that this notorious construc-

upontion was byrelied numerous taxpayers as well as the
Congress itself, which not only refrained from making any

inchanges statutorythe language during more than a
yearsscore of but thisre-enacted same inlanguage 1954.

III.

Having determined that the transaction was a taxable
event, we now pointturn to the on which the Court of

balked, viz.,Claims the measurement of the gaintaxable
byrealized the taxpayer. The Code defines the taxable
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beingas thepropertyofdispositionthe orgain from sale
adjustedtheovertherefromrealizedof the amount“excess
“amount(a). The(1954) §I. C. 1001. .” R.basis . .

any moneyofas “the sumdefinedis furtherrealized”
(otherpropertyof themarket valuefairplus thereceived

In(b).1001(1954) §I. C.R.money) received.”than
ofthe releasewas“property received”case thethe instant

Claims,The ofrights.marital Courtwife’s inchoatethe
Circuit,thefor Sixthfollowing AppealsCourt ofthe

fair marketway computeto thenothat there wasfound
impos-itand was thusrights thatthese maritalvalue of

the tax-bygaintaxable realizedthesible to determine
erroneous.this conclusion waspayer. believeWe

parties actedthink, that theassumed,be weIt must
rightsmaritalthey thelength judgedand thatat arm’s

theyfor which werepropertyin theequalbe value toto
contrary here.was evidence to theexchanged. There no

prac­is accepteditreadilya ascertainable valueAbsent
hold, as theexchanged to didproperty istice where

Co.Park Amusement v.PhiladelphiainCourt of Claims
184,F. 189States, 166, 172, Supp.Cl. 126United 130 Ct.

exchangedpropertiesthe two(1954), that the values “of
in orequal fact,an are eitherarms-lengthin transaction

United States v.presumed equal.” Accord,are to be
1960);A.(C.F. 2d 9 6th Cir.Corp.,General Shoe 282

Commissioner, 2dFreighting Corp.International v. 135 F.
1943). to(C.310 A. 2d Cir. To sure there is muchbe

anargument assumptionbe said of the that such is
by the emotion, practicalweakened tension and neces­

sities in negotiations propertyinvolved divorce and the
arising However, recog­therefrom. itsettlements once is

•nized that the transfer was a itevent,taxable is more
generalwith the purposeconsistent and scheme of the

taxing roughstatutes to make a approximation of the
gain therebyrealized than ignore altogetherto its tax
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Helvering & TrustDepositv.consequences. Cf. Safe
Co., (1942).56,316 S. 67U.

Moreover, if the transaction is to a tax-be considered
ofhusband, positionable event as to the the Court Claims’

up in air basis for property-leaves the the wife’s the
areceived. In the of hus-bycontext taxable transfer the

band,7 pointall indicia to propertya “cost” basis for this
in ofthe hands the wife.8 Yet under the Court of Claims’

e.,position property,her cost for this i. the value of the
rightsmarital relinquished therefor, would be indeter-

minable, subsequentand dispositionon of propertythe
mightshe inordinatelysuffer over the Commissioner’s

assessment which she would have provingthe burden of
erroneous, Hansen,Commissioner v. 360 446,U. S. 468
(1959). present holdingOur that the ofvalue these
rights is ascertainable eliminates this forproblem; the
same calculation that determines the byamount received
the husband given up byfixes the amount the andwife,

e.,this i.figure, the of propertymarket value the trans-
by husband,ferred the will bybe taken her as her tax

basis for the property received.
Finally, must here,it be noted that as well as in rela-

tion questionto the of whether the event is taxable, we

7 present practice,Under the administrative the release of marital
rights exchange propertyin orfor other consideration notis con­
sidered a taxable event as to the wife. For a discussion of the

confronting contrarydifficulties approach, Taylora wife under a see
Schwartz, Aspectsand PropertyTax of Agreements,Marital 7 Tax

19, (1951); Comment,L. Rev. Lump30 The Sum Divorce Settle­
Exchange,ment aas Taxable L. 593,8 U. C. L.A. Rev. 601-602

(1961).
8Section 1012 of the Internal providesRevenue Code of 1954 that:

property“The basis of shall the property, exceptbe cost of such
provided subchapteras otherwise in this subchapters (relatingand C

corporateto adjustments),distributions (relating partnersand K to
partnerships), capital losses).and P (relating gainsand to . .”and .
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andpracticeprior administrativefrom thesupportdraw
71,p. supra.Seepractice.thatofjudicial approval

assess-the Commissioner’sthatconcludethereforeWe
the stockthe value ofgain upona taxable basedment of

shown erroneous.9has not beenits transferthe date ofat

IV.

is theItsimpler.is muchattorney-fee questionThe
paytofor the husbandin Delawarepracticecustomary

in thelegal incurredexpensesand his wife’sboth his own
petitionerHereproperty settlement.and thedivorce

year 1955 ear-in the taxable$5,000 of feespaid such
settle-propertyin to theadvice relationmarked for tax

attorney.wife’ssum went to theof thisment. One-half
(3) 1954212 of the§claimed that undertaxpayerThe

“ordinary anda deduction for thewhich allowsCode,
with thepaid ... in connectionnecessary expenses

he wascollection, any tax,”ofdetermination, or refund
$5,000. The of Claimsthe entire Courtentitled to deduct

taxpayer’s attorneyown butpaidthe $2,500allowed
attorney.the Thepaidthe like amount wife’sdenied

deductibility fee;of the latteris thequestionsole here
the did review of the amount tax-Government not seek
payer attorney,his own and we intimate no decisionpaid

As to ofpoint. fees,on that the deduction the wife’s we
if applicable type expense,the to this of taxstatute,read

only expensesthe of himselftaxpayerto include the and
paidnot of attorneythose his wife. Here the fees her do

“inappearnot to be connection with the determination,
collection, or of ofany taxpayer.refund” tax the As the

found, attorneyCourt of Claims the wife’s “considered the
problems standpointfrom the of his client alone. Cer-

9 pass taxpayer’sWe do not on the soundness of the other attacks
upon determination, presentedthis for these contentions were not to
the Commissioner or the Court of Claims.
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tainly then it cannot said . .be that . advice was[his]
plaintiff’sdirected to problemstax . .. .” 152 Cl.,Ct.

805,at 2d,287 171.F. at We conclude,therefore as did
ofthe Court Claims, that those fees were not a deductible

item to taxpayer.the

Reversed in part and in part.affirmed

Mr. Justice Frankfurter took no inpart the decision
of these cases.

Mr. Justice White took no inpart the consideration
or decision of these cases.


