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SAN DIEGO BUILDING TRADES COUNCIL
et al. v. etGARMON al.

Argued January 20,No. 66. April 20,1959. Decided 1959.

ScullyCharles P. argued' the cause petitioners.for
himWith on brief were Wencke,Walterthe Mathew

Tobriner and John C. Stevenson.

Marion B. Plant argued the cause for respondents.
him on theWith brief was James W. Archer.
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J. Albert E.Woll and Thomas Harris afiled brief for
the American Federation of Labor and Congress of Indus-

curiae,trial asOrganizations, amicus urging reversal.

Rankin,Solicitor General at the invitation of the Court,
S. filed a brief for801, States,358 U. the United as amicus

curiae, urging affirmance.

Me. Justice Frankfurter opiniondelivered the of the

.Court.
is us presentThis case before for the second time. The

litigation began disputea petition-with between the
ing and inrespondents, co-partnersunions the business
of lumber inselling and other materials California.

,an inRespondents' began Superioraction the Court for
County asking injunctionthe of San for an andDiego,

Upon the trial court the fol-damages. hearing, found
Inlowing soughtfacts. March of 1953 the unions from

respondents employ onlyan retain in theiragreement to
already unions,those workers who were members of the

membership thirty days.or who for withinapplied
Respondents refused, claiming that none of their em-

a aployees join union, that,had shown desire to and
any event, they accept arrangementin could not such an

designated byuntil one of the the em-unions had been
ployees bargaining agent.,as a The unionscollective
began peacefully picket respondents’ placeat once to the

pressure sup-of and to on customers andbusiness, exert
in them topliers persuade stop dealingorder to with

pressuresThe sole these torespondents. purpose of was
compel proposedexecution of the contract. The unions

finding, claiming only purposecontested this that the of
persuadetheir educate theactivities was to. workers and
findings,them to members. On the basis of itsbecome .

enjoinedthe court the unions from from thepicketing and
pressures agreement,use of other to force an one ofuntil
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as a bar-designated collectiveproperlyhadthem been
damages$1,000alsoThe court awardedgaining agent.

sustained.to have beenfor losses found
started,wasthe statethe in courtAt the time suit

proceeding beforebegun representationhad arespondents
The RegionalBoard.National Relationsthe Lafcor

thebecausejurisdiction, presumablyDirector declined
not meetinvolved didinterstateamount of commerce

taking jurisdiction.monetary inBoard’s standardsthe
thesustainedSupreme Courtappeal, the CaliforniaOn

657, P.45 Cal. 2d 291Superior Court,of thejudgment
Labor Relationsthat, since the National1, holding2d

thejurisdiction, Cali­had declined to exercise itsBoard
dispute. Theyhad over the furtherpowerfornia courts

union andecided that the conduct of thé constituted
(b) (2) thepractice §unfair labor under 8 of National

Act, hence not underprivilegedLabor Relations and was
As itself laterCalifornia law. the California court

pointed specify law,this didout decision not what staté
federal,or the granted.was the basis of relief Both state

playedand federal law a aspart but, “[a]ny distinction
thoroughly explored.”between those laws was not Gar­

Council,San Diego Bldg.mon v. 595,49 Cal. 2dTrades
P.320602, 473,2d 477.

granted 923,351certiorari,We U. S. and decided the
together Board,case Laborwith Guss v. Utah Relations

353 S. 1, AmalgamatedU. and Meat Cutters v. Fairlawn
Meats, Inc., 353 In cases,U. S. 20. those heldwe that the
refusal of the National Labor Relations Board to assert
jurisdiction powerdid not leave with the States over activ-

theyities otherwise would be pre-empted regulat-from
ing. Both andGuss Fairlawn involved relief of an equita-

nature.ble In vacating remandingand the-judgment of
the California court in case,this we pointed out that those

“incases controlled this-one, majorits aspects.” 353
atS.,U. 28. itHowever, since was not clear thewhether
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under Cali-be sustainedwoulddamagesforjudgment
for considera-to state courtthelaw, we remandedfornia

namely,question,federalissue. Theof local lawtion that
precludedActLabor Relationsthe Nationalwhether

arisingdamagesforan awardgrantingfromCalifornia
appropriatelynotcould bequestion,inof the conductout

wasquestionstate lawthe antecedentuntildecided
court.the statebydecided

incourt, accordance withtheremand, CaliforniaOn
injunction, but sus­Guss,in theasideour decision set

DiegoSanv.damages. Garmonthe award oftained
(threeP. 2d 473Council, 595, 32049 Cal. 2dBldg. Trades

haddeciding-After that Californiadissenting).judges
by theinjuries causeddamages forto awardjurisdiction

that thosecourt heldactivities, the Californiaunion’s
prac­an unfair labora tort based onconstitutedactivities

relied onholdingIn so the courtstate law.tice under
Code,Civilprovisions of the Californiatortgeneral

dealing specifi­state1708, as enactmentsas well1677,§§
Code, 923Laborrelations, §labor Calif.cally with

ibid., (1947).1115-1118(1937); §§
357 S. .to determinegranted certiorari, 925,U.againWe

tojurisdictioncourt had awardwhether the California
activity which itdamages arising peacefulof unionout

enjoin.could not
It beganaThe issue is variant of a familiar theme.

Board, 740,315 S.Allen-Bradley v. Wisconsin U.with
the Taft-by litigation fromgreatly flowingwas intensified

in a scoreHartley Act, and has recurred here almost of.
comprehensive regula-the decade. Theduringcases last

novel federalby Congress,tion of industrial relations
twenty-five years integral partbut now anlegislation ago

rise difficultlife, inevitably gave prob-of our economic to
in thelems of relations. To be abstractsure,federal-state

problems ordinary questionscame to us as of statu-these
tory they complicatedBut involved a moreconstruction.
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delusiveconveyed'bythan is theperceptive processand
- of“ascertaining legislature.”the intent thephrase,

haveMany problems been,of these coíild notprobably
the Othersnot, by Congress.at all were foreseenevents

only precise scope onlydimly perceivedwere and their
upon applydefined. This Court called avaguely was to

and aims andcomplicated legislative scheme,new the
policysocial of were with broad strokeswhich drawn

in,while the details to extent,had be filled to no small
by judicial process. Recentlythe we theindicated task

uponthat inwas thus cast this out withcarryingCourt
the offidelity purposes bybutCongress, doing givingso

application to congressional incompletion. we saidWhat
in Anheuser-Busch, Inc.,Weber v. 468, deservesU. S.348
repetition, because the guideconsiderations there outlined
this day’s decision:

“By Taft-Hartleythe Congress did not ex-Act,
the sweephaust full of legislative power indus-over

trial given byrelations the Commerce Clause. Con-
agress wherebycodeformulated it someoutlawed

ofaspects labor leftactivities and others free for the
operation of economic As categories,forces. to both
the areas that have been pre-empted by federal
authority therebyand powerfromwithdrawn state
are not susceptible of bydelimitation fixed metes and
bounds. Obvious conflict, or potential,actual leads

easy judicialto exclusion of state action. Such was
the Union,situation in Garner v. Teamsters supra.
But as opinionthe in that case recalled, the Labor
Management Relations Act ‘leaves much to the
states, though Congress has tellingfrom usrefrained
how much.’ 346 U. atS., 488. This penumbral
area can be rendered progressively only byclear the

-course of litigation.” S.,348 atU. 480-481.
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teasingone of most andus thecase before concernsThe
mul­relations, theareas of indhstriallitigatedfrequently

of the Nationalby 7 and 8regulated §§titude of activities
157,Act. 29 U. C.140, §§Relations 61 Stat. S.Labor

“con­provisions govern protectedbothThese broad158.
practices. regu­Theyactivities” and unfair laborcerted

strike, andof thevital,late the economic instruments
on of the stillpicket line, impingeand the clashthe

employers and labor unions.unsettled claims between
variegatedextent laws of the severalThe to which the

ruleby single, uniform,are a nationaldisplacedStates
Asrecurringandfrequenthas been a matter of concern.

statutory implicationsthe “thepointed day,out otherwe
¿ndfropi whatconcerning has been taken the Stateswhat

toDelphic nature,has been them a be trans­left to are of
litigatinginto the elucida­bylated concreteness ofprocess

Gonzales,Machiniststion.” International Assn. v.of
617,356 S. 619.U.

are here con-regulationIn the area of with which we
initialthecerned, process thus described has contracted

judgmentforambiguity guidesand doubt and established
decision. Wecertainly guides forby partiesinterested and
in coursethat,in full realization theprinciplesstate these

car-fragmentary illuminationprocess tentative,of a of
the writersduringover more than a decade whichried on ’

unconsciously,opinionsof becausealmost^inevitably,
of particularon the factsprimaryfocus their attention

impliedorlanguage may have used viewssituations, been
patternthe clearharmonize withcompletelynotwhich'do

may safely beBut itevolved.the decisions havewhich
oflongapurportbasis and of seriesthatclaimed the

the“translated into concreteness”haveadjudications
this case.principles which decideconsistently applied

regulationthe to which statedetermining extentIn
haveauthority, wesubordinating federalyield tomust



242

potential con-areas ofdelimitingwithbeen concerned
and ofremedy,oflaw,of rules offlict; potential conflict

pre-judicial processtheThe nature .ofadministration.
ofspecial problemstheinquiryan ad hoc intocludes

setparticularin arelations involvedlabor-management
nature andpreciseascertain theof occurrences in order to

moreinvolved, andconflict theredegree of federal-state
a wouldmischief such conflictparticularly what exact

deter-attempt this. Suchcause. Nor is.it our business to
the im-judgments oninevitably depend uponminations

on the entire schemeparticularof these conflictspact
isOur taskpolicyof federal labor and administration.

To theof situations.dealingto with classesconfined
beCongressand to mustNational Labor Relations Board

thatprecise closelyleft limited demarcationsthose and
ad-only by legislation andadequatelycan be fashioned

necessarily been concerned withministration. We have
law-enforcing authorities,potentialthe conflict of two

in fed-systems,with the inherent two onedisharmonies
Qferal other of inconsistent standards substan-state,the

unify-But thedifferingtive and remedial schemes.law
has been to theing regardconsideration of our decisions

theCongressfact that has entrusted administration of
policylabor for the Nation to a centralized administrative

agency, procedures, equippedarmed with its and withown
specialized knowledge experience:its cumulativeand

lay a“Congress .merelydid not down substantive
anyof by competentrule law to be enforced tribunal

applyto generally parties..law to the It went on to
primary interpretationconfide applicationand of its

rules specific speciallyto a and tribunalconstituted
prescribed particularand a procedure investiga-for

tion, complaint notice, hearingand and decision,and
including judicial pendingrelief a final adminis-
trative Congress evidentlyorder. considered that
centralized administration specially designed pro-of
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applicationto uniformnecessary obtaincedures was
theserules to avoid diversitiesits andof substantive

a varietyto from of locallikely resultand conflicts
laborattitudes towards controver-andprocedures

diversityand amultiplicity... A of tribunalssies.
incompat-produceas toquite aptof areprocedures

as are different rulesconflicting adjudicationsorible
. . v. Teamsterslaw. Garnerof substantive

Union, 486, 490-491.346 S.U.

regulation;more than a means ofAdministration is
have been concernedregulation.administration is We

complexain broadest conflict withsense;with conflict its
ad-andlaw, remedy,federal scheme ofand interrelated

necessarilyhasThus, judicial concernministration.
the Statesof the activities whichon the naturefocused

the ofthan on methodsought regulate,to ratherhave
powerexercise of stateWhen theregulation adopted.

of threatened interferenceparticular activityover a area
itrelations,industrialpolicy ofclearlywith the indicated

fromnecessary preclude the Statesjudiciallyhas been to
ofregard presuppositionsfor theacting.1 However, due

the ofincludingsystem, principlefederalembracingour
not as a matter of localismpowerdiffusion of doctrinaire

not topromoter requireda of has usdemocracy,asbut
regulatepowerfrom the States of to wherefind withdrawal

activity merelya concernregulated peripheralwasthe
Interna-ManagementLabor Relations Act. Seeof the

Young­Board, 1;g., Labor Relations 353 U. S.1 E. Guss v. Utah
York,Rainfair, 131; New H.v. N.dahl S. Teamsters Unionv. 355 U.

Anheuser-Busch, Inc.,Co., 155; U. S.H. R. Weber v. 348& 350 U. S.
Union, 485;468; Automobile WorkersGarner v. Teamsters 348 S.U.

Street,AmalgamatedO’Brien, 454; Electric R.339 Assn.v. S.U. of
S, 383;Employees Board, Hill v.Wisconsin 340 U.& Motor Coach v.

Oliver, 283.Florida, Teamsters v. 358 U. S.325 U. 538. See UnionS.
Anheuser-Busch,v.up to are summarized in WeberThe cases that time

Inc., S.348 U. 468.
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Gonzales,v. 356 U. S. 617. Ortional Assn. Machinistsof
deeplyinterests soregulated conduct touchedwhere the

that, in thefeeling responsibilityin androoted local
,of direction, we couldcompelling congressionalabsence

deprivedhad the States of theCongressnot infer that
power to act.2

fairlyclear themayWhen it is or be assumed that
a arepurports regulate protectedactivities which State to

by Act,7 of or§ the National Labor Relations constitute
an practice 8,unfair labor under due for the fed-regard§

requires jurisdiction yield.eral enactment that state must
To regulateleave the States free to so plainlyconduct
within the central aim of federal regulation involves too
great a ofdanger conflict power bybetween asserted Con-
gress requirements byand imposed state law. Nor has it
mattered, whether the have throughStates acted laws of

general applicationbroad rather than specificallylaws
directed governancetowards the of industrial relations.3
Regardless of the adopted,mode to allow the States to
control subjectconduct which is the of national regulation

potentialwould create frustration of purposes.national
At times it has not been clear particularwhether the

activity regulated by the governed byStates was 7§ or
8 was,§ Or perhaps, bothoutside these sections. But

courts are primarynot adjudicatetribunals to such issues.
It is essential to the administration of Actthe that these

bedeterminations left in the first instance to the National

2 United Automobile Russell,Workers 634; Youngdahlv. 356 U. S.
Rainfair,v. 131;355 U. S. Auto Workers Board,v. Wisconsin 351

266;U. S. United Construction Workers Corp.,v. Laburnum 347
U. S. 656.

3See Weber Anheuser-Busch, Inc.,v. 468,348 U. S. in itwhich was
pointed out that the state court had generalrelied on a restraint of
trade statute. Cf. Auto Workers v. Wisconsin 351 U. S. 266.Boards
The case usbefore generalinvolves both tort applicationlaw of

specializedand labor p. supra.relations statutes. 239,See
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the ofscopeBoard. What is outsideLabor Relations
remain aauthoritythis cannot within State’sCourt’s

jurisdiction yield to exclu-power and state too must the
See, g.,of the Board. e. Garnerprimary competencesive

Union, 489-491;485, especially346 S. atv. Teamsters U.
Anheuser-Busch, Inc.,v. 348 U. S. 468.Weber

inadjudicationis a case. TheThe case before us such
throughout assumptionbeen based on thehasCalifornia

anunions constitutedpetitioningthat the behavior of the
thebyThis conclusion was derivedpractice.unfair labor

as from their viewfrom the facts as wellCalifornia courts
whether the Nationalof Act. It is not for us to decidethe

have,or should de-have,wouldLabor Relations Board
anin the same manner. Whenquestionscided these

thesubject Act,is to 7 or 8 of theactivity arguably § §
to theas the federal courts must deferStates as well

of the Labor Relationscompetenceexclusive National
nationalinterference withdangerBoard if the of state

be averted.policy is to
jurisdic­yield primarythe to to therequireTo States
adjudi­not ensureof the National Board does Boardtion

Ifactivity.a the Boarddisputedof the status ofcation
review,judicialfederalsubject appropriatetodecides,

by 8, thenby 7, prohibited §is orprotected §that conduct
allare ofend, and the States oustedthe matter is at an

activityanthatjurisdiction. Or, maythe Board decide
thereby raise theprohibited,nor andprotectedis neither
regulated by theactivity may bequestion whether such
fail to determinemaythe Board alsoHowever,States.4

declining to assertdisputed byconductthe status of the
to filerefusal of the General Counselbyorjurisdiction,

4 Board, 245. The336 U. S.Workers v. WisconsinSee Auto
for itselfcase, in which the Court undertookapproach taken in that

activity, been followeddisputed has notthe status of theto determine
longer general application.decisions, and is no ofin later
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a or somecharge; by adopting dispositionother which
does the activitynot define nature of with uncloudedthe
legal significance. problem underlyingThis was the basic

Board,our in v. Labor 353decision Guss Utah Relations
S. 1. In case theU. that we held that failure of the

jurisdictionNational Labor Relations Board to assume
theydid not the regulateleave States free to activities

precludedwould otherwise be from regulating. followsIt
that the failure of legal Significancethe Board to define the

particular activity giveunder the Act of a does not the
’InpowerStates the to act. the absence of the Board’s

activity protectedclear determination that an is neither
nor prohibited compelling precedent appliedor of to essen­
tially undisputed it is not for this Court to decidefacts,

subjectwhether such are jurisdiction.activities to state
The of possiblewithdrawal this narrow area from state
activity from our infollows decisions Weber and Guss.
The governing consideration is that to allow the States to
control potentially subjectactivities that are to federal
regulation great dangertoo a of conflict withinvolves

policy.5national labor
In the oflight principlesthese the before us iscase

clear. Since the National Labor Board hasRelations not
adjudicated the status of the conduct for the Statewhich
of California seeks give remedyto a in damages, and since
such activity arguablyis the compasswithin of 7 or 8§ §
of Act,the the jurisdiction displaced.State’s is

Nor is significantit powerthat California asserted its to
givfedamages rather than enjointo maywhat the Board
restrain though it compensate.could not Our concern is
with delimiting areas of conduct which must be free from
state ifregulation national policy is to be unhampered.left

5 Congress particular“When has subject-mattertaken the in
hand oppositioncoincidence is as ineffective as . . . Charleston &
West. Co.,Carolina R. Co. v. Varnville Furniture 597,237 U. S. 604.
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through aneffectively exertedasbecanregulationSuch
preventiveofthrough someas formdamagesaward of

be,cancompensationpaytoobligationTherelief.
governingmethod ofabe,todesigned potentisindeed

salu-the States’Evencontrolling policy.conduct and
compensa-grantorwrongsprivateeffort to redresstary

activitiesregulatetobe exertedharm cannotpastfortion
regu-the exclusivé federalsubject topotentiallythat are

Union, 346v. TeamstersGarnerSeelatory scheme.
damagesofthat an awardmayIt be492-497.485,S.U.

thewithfact,in conflictnot,willin a situationparticular
may beThe sameauthority.of federalassertionactive

Toinjunction.particulara stateincidence oftrue of the
inpolicyfederala conflict witheither involvessanction

gov-tolaw-making sourcesallowing twothat it involves
ingredient anyofform anfact,In since remediesern.

toto allow the Stateregulation,ofintegrated scheme
thefromremedy here which has been withheldgrant a
theonly accentuatesBoardNational Labor Relations

danger of conflict.
grantto com-that the StatesIt is true we have allowed
the tradi-byas definedpensation consequences,for the

by violence andtional of of conduct markedtorts,law
Automobilepublicimminent threats to the order. United

Russell, 634;v. 356 ConstructionU. S. UnitedWorkers
656. have alsoCorp.,Workers v. Laburnum 347 U. S. We

enjoin Youngdahlconduct. v.allowed the States to such
Auto v.Rainfair, 131;355 S. Workers WisconsinU.

Board, jurisdiction prevailedhas in351 S. 266. StateU.
incompelling interest,these situations because the state

inof our the maintenance offederalism,the scheme
inpeace clearlyis not overridden the ofdomestic absence
■ recognizedirection. that theexpressed congressional We

Construction Laburnumin United Workers v.opinion
found in the that656,347 S. fact theCorp., U. support

counterpart.no federal But that deci-remedystate had
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sion was determined, as is by questiondemonstrated the
to which review restricted, by “typewas the of conduct”

6e.,involved, i. “intimidation and threats of violence.”
In presentthe case there is no compellingsuch state
interest.

The judgment isbelow
Reversed.

6The conduct involved in Laburnum was so characterized in
United Russell,Automobile Workers 634, 640,v. 356 U. S. in an
opinion by Burton;Mr. Justice opinionwho also wrote thé of the
Court in veryLaburnum. When this case was before us for the first
time we noted that “Laburnum damagessustained an award of under
state tort law for violent conduct. We cannot know that the Cali­
fornia court interpretedwould have its own state law to allow an

■damagesaward of in S.,this situation.” 353 atU. 29.
In Laburnum this expressly phrased grantCourt itself its of cer-

tiorari to onlyinclude questionthe jurisdictionlimited of the State’s
damagesto award of, typeview the byof conduct“[i]n found the

Supreme Appeals VirginiaCourt of of byto have been carried out
,” 936,Petitioners . . . despite346 S. petitionersU. the fact that

urged upon questionhad particularus a not limited to the conduct
involved. certiorari, p.Petition for 6.

Throughout,' opinionthe of the Court makes it clear that the
holding in jurisdictionfavor of state was limited to a situation
involving violence and threats findingsof violence. Thus the of the
Virginia flagrantcourt as to the and violent petitionersactivities of

length.were set out S., 660-662,at 347 U. at n. 4. The Court relies
byon statements Taft,Senator sponsor,the and from a SenateAci’s

Report point “mass-picketing,”which out that “violence,” “threat [s]
violence,” mayof be a law,violation of state as well as unfair labor

practices S.,under the Act. 347 atU. 668.'
The in pointsCourt Laburnum out that it would be inconsistent

provisionswith the recoveryof the Act damageswhich allow for
by secondary boycotts,caused injured partynot to allow an “to
damages directlyrecover caused more flagrantly through-and such

conduct as is before us.” 347 U. S. placed666. The Court also
quotationreliance on a Board,from International Union v. Wisconsin

245, 253,336 S. pointsU. which “[p] dicingout that the of . . . con­
.,”duct .. which ofconsists “actual or threatened personsviolence to

or property,”destruction of is left concludingto the States. In its
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Clark,Mr. Mr.whom JusticeHarlan,Mr. Justice
join,Mr. Justice StewartandJustice Whittaker

concurring.

upon groundI in the narrow that theconcur the result
dam­the has awardedactivities for which StateUnions’
Taft-­fairly protectedbe considered under theages may

precludedstate action isHartley Act, and that therefore
has made aLabor Relations Boarduntil the National

Assuch activities.respectingdeterminationcontrary
the Boardmakes thatpoints out, it no differencethe Court

v. Utahjurisdiction.its See Gusshas declined to exercise
Board, v. Fair­1;353 MeatRelations U. S.Labor Cutters

Inc., opinionearlier inMeats, and our20.;353 U. S.lawn
353 U. S.us,it was first beforepresent -case whenthe

26.

Virginia jurisdictionagain has overstresses thatparagraph the Court
typeof the found here . . . .”“coercion

consisting primarily of lossdamages extensive,The wereawarded
resultingby disruption respondents’, businessprofits the ofof caused

“damagesdamages to thewere restrictedfrom the Theseviolence.
chargeablewrongful toby conductdirectly proximately causedand

by of torts.the law. . .” as definedthe defendants traditional.
887,Corp., 872,194Laburnum Va.Workers v.United Construction

damagesnothing in the measure of694,704. Thus there is75 S. E. 2d
anythingcompensate forpower was exerted toto that stateindicate

consequences the conduct.the direct of violentmore than
restedin Laburnumplain that our decisionAll these factors make it
of theinvolved, and the interestof the thereon the nature activities

interpretedso in laterregulating The case has beenState in them.
Anheuser-Busch, U. S.v. 348of this Court. See Weberdecisions
Russell, supra. Russellqu.oted In477; phrasesthe from468, and

injuriesdamages for causedagain to awardallowed the Statewe
S.,,” at 638.. . . 356 U.by picketing and threats of violence“mass

continually thethe nature of con-opinion stresses violentThat also
tortious conduct” thereto the “kind ofand limits its decisionduct

642;S., and 356S., 356 U. atat 646. See also356 U.involved.
points could havethe out that AlabamaS., 640, where CourtU. at

•union.of theenjoined the activities
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involved,particularthis casenothing more thanWere
pointthismyI to rest concurrence atwould be content
as atoday’sas will standmore. But decisionwithout

field,inin cases the labor“pre-emption”futurelandmark
cannot,why joinI thejustified particularizingI infeel

opinion.Court’s
un-that conduct here wasIf it were clear the Unions’

I think that Unitedprotected activity Taft-Hartley,under
Corp.,Constr. 347 S.Constr. v. Laburnum U.Workers

Russell, 634,356Workers v. U. S.656, and Automobile
sustained,judgmentthat the California berequirewould

might deemed to fed-though such conduct be beeven
damageIn these state torterally prohibited. both cases

in con-judgments against upheld respectunions were of
prohibited activityduct which this Court assumed was

says,under the Federal Labor Act. The Court now how-
ever, applicablethat those decisions are not here because

thethey premised violence,were on which States could
enjoined,also have Automobile Workers v. Wisconsin

Board, in266,351 S. whereas this case the actsU. Unions’
Ipeaceful.were In this the Court mistaken.think

inquestion every pre-emptionThe threshold caselabor
respectis whether the conduct to a haswith which State

sought is, may fairly federallyto act or regarded as,be
protected activity.' is the touchstoneBecause conflict

activity obviouslyof pre-emption, beyondsuch is the
Florida,Hillpower. 538;reach of all state v. 325 U. S.

O’Brien,Automobile v. 339 Motor454;Workers U. S.
Employees Board,Coach v. Wisconsin 340 S.U. 383.

inquestion squarelyThat threshold was faced the Russell
case, Court,where the at “Atpage 640, outset,said: the

that activity clearlywe note the union’s in this case was
bynot protected question was,federal law.” The same

in my view,'necessarily faced in Laburnum.
In possibleboth cases it was questionto decide that

priorwithout reference to the National' Labor Relations
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violent,Board because the union wasconduct involved
such was of not protected byand as course the federal

Laburnum, pre-emptionAct. Thus in the issue lim-was
the of“type S.,ited fo before.the Court. 347 U.conduct”

Russell,Similarlyat in658. which was ondecided
Laburnum principles, the Court stated that the union’s
activity protected,”was“clearly immediatelynot and

say prior cases1)went on to (citing “violence” that
in“the strike was suchconducted a manner that it could

enjoined”have been at Inby the State. 356 640.S.,U.
both onCourt,instances the in reliance former “violence”

have,cases oninvolving injunctions,2 might gone hold,to
as in effect'says did,the Court that policenow it the state
power was displaced by Act,not the- federal and thus
disposed of the cases the ground damageon that state
awards, like injunctions,state based on violent conduct
did not conflict with the federal Thestatute. Court did
not this,do however.

manifestlyInstead the relevance of violence was deemed
confined to rendering the Laburnum and Russell activities
federally unprotected. rendered, they onlySo could then

prohibitedhave-been classified as. or “neither norprotected
prohibited.” If the latter, jurisdiction beyondstate was
challenge. Automobile Board,Workers v. Wisconsin 336

245.3U. S. if theConversely, activities could have been
prohibited, primary byconsidered decision the Board

have ifnecessary, damagewould been state awards were
prohibitions.inconsistent with federal Garner v. Team-

Union,sters 346 U. S. 485. To determine the need for
Board,initial reference to the the assumedCourt that the

practices prohibited byactivities were unfair labor the

1 Youngdahl Rainfair, Inc., 131;v. 355 U. S. Automobile Workers
Board,v. 351Wisconsin U. S. 266.

2 Allen-Bradley Board, 740;LocalSee v. Wisconsin 315 S.U. cases
1, supra.cited at Note

3 253-254,pp.See attext infra.
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Russell,Laburnum, 600-663;federal Act. supra, at
supra, at 641. then ofpossibilityIt considered the conflict
and held that damage pre­the state remedies were not
empted atremedybecause the federal Act afforded no all

Laburnum,for inpastthe conduct involved and less than
full inredress for that Russell. The essence ofinvolved

juris­the holding, primaryCourt’s which made resort to
inunnecessary, following passagediction is contained the

Laburnum,opinion supra, (also quotedfrom the in at 665
:Russell,in supra, 644)­at

“To the extent that Congress prescribed preven-
procedure against practices,tive unfair labor that

Union,case v. Teamsters supra,] recognized[Garner
that the Act conflicting procedureexcluded state to
the same end. the extent, however, CongressTo that

prescribedhas not procedure dealingfor with the
consequences already committed,of tortious conduct

groundthere is no concludingfor existingthat crim-
penaltiesinal or liabilities for tortious conduct have

been Theeliminated. care we took in the Garner
case to demonstrate existingthe conflict between
state and federal inadministrative that caseremedies
was; itself, recognitiona ifthat no conflict had existed,
the procedurestate would have survived.”

todayUntil holdingthis of Laburnum has been recog­
bynized subsequent cases. See Weber v. Anheuser-­

Busch, Inc., 348 468, 477;U. S. Automobile Workers v.
Russell, supra, at 640, 641, 644; International Assn. of

Gonzales,Machinists v. 356 S. 617, 621, similarlyU. char­
Russell;acterizing see also the dissenting opinion in

Gonzales, especially at 624-626.4

4The same view is taken of Laburnum and Russell in the amici
presentbriefs byfiled in the case the Government and the American

■ CongressFederation of Labor and of Organizations,Industrial the
statinglatter hope arguethat ,“[w]e to in appropriatean case that

the Russell decision should be overruled.”
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in intoopinion deeplyThe Court's this case cuts the-
remedyability of to furnish an effective underStates

pasttheir own for the redress of tortiouslaws nonviolent
protected,is federally mayconduct which not but which

is, federallybe, prohibited.be deemed to or Henceforth
the States must withhold access to their courts- until

determinedthe National Labor Board has thatRelations
anunprotectedsuch conduct is not unfair labor practice,

ofwhich, delays, maya course because unavoidable Board
inrender state redress ineffective. And instances in
jurisdiction,which the Board declines to exercise its the

entirely power anyStates are deprived of relief.to.afford
reparation powers Board,since the of theMoreover, as

Russell, narrowly circumscribed,we observed in are those
injured by gononviolent conduct will often remediless

accept jurisdiction.even when the doesBoard
I am, further, understand,at loss to and can find no

principlebasis on in past for,or decisions the Court's
intimation that may powerlessthe even toStates be act
when' the underlying clearlyactivities are pro­“neither
tected nor prohibited” by Surelyfederal Act.the that
suggestion byis foreclosed Automobile v.Workers Wis­

Board,consin S.,336 assupra,5 by approachU. well theas
taken to pre-emptionfederal in such cases as Allen-Brad­
ley Local Board, supra,v. Wisconsin Bethlehem Steel Co.

Board,v. New York 767, Algoma Ply­330 U. and773,S.
wood Board,Co. v. Wisconsin 336 301,U. S. not to men­
tion Laburnum primaryand Russell and the jurisdiction

5 may statingThe Court be in approachcorrect that “the taken in
case,that in which the Court forundertook itself to determine the

disputedstatus of activity,the has not been infollowed later deci­
sions, longer generaland is no application.” That, however,of has
nothing vitalityto holdingdo with the pre­of the that there is no
emption chargedwhen the protectedconduct is in fact neither nor
prohibited. contrary, holding fullyTo the intact,that has remained
and, already noted, underlayas inthe decisions Laburnum and
Russell.
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now intimatesdoctrine itself.6 what the CourtShould
powerindeed to redresspass,ever come to then state

in be to thewrongful acts labor field will reducedthe
vanishing point.

any given case,In indetermining pre-emption labor
I Russellwould adhere to the Laburnum and distinction

damages injunctions principlebetween and to theand
challengedthat is thepower precludedstate not where

prohibitedconduct is neither nor under theprotected
Solelyfederal it is fairlyAct. because debatable whether

the here Ifederally protected,conduct involved is concur
in the of today’sresult decision.

category ofprotected prohibited”nor were one6 If the “neither
referring injunctionpre-emption, point anyinthere would be no

plaininitially pre-emptionthe issue becase to the Board since would
federally.challenged might Thehowever bethe activities classified

damage premisesame is under the Court’s of conflict.of casestrue
power thus to which were violentState would be confined activities

Assn.merely peripheral concern,or of see Internationalfederal of
Gonzales, S. 617.Machinists v. 356 U.


