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et al.IN RE GROBAN

February 25,6, 1957.Argued 1956. Decided14. NovemberNo.

B. arguedJames F. Graham and Ernest Graham the
appellants.cause and filed a brief for

Earl Allison and J. Ralston the causearguedW. Werum
appellee.forand filed a brief

opinionMr. Justice Reed delivered the of the Court.

question presented by appealthis is whetherThe
rightahad constitutional under the Dueappellants

Clause of the Fourteenth Amendment to theProcess
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in giving testimonyassistance of their own counsel as
proceeding bywitnesses at a conducted the Ohio State

investigateMarshal to aFire the causes of fire.
After a fire occurred on the apremises corporationof

operated byowned and Fire Marshalappellants, the
started an the causes of fire andinvestigation into the
subpoenaed appellants appearto as The Firewitnesses.
Marshal refused to permit appellants’ counsel to be
present relyingat the proceeding, on 3737.13 of the§

providesCode, mayOhio which the “investigationthat
private”be and he may placethat “exclude from the

investigation personswhere held allis other than[the]
required presentthose to be . ...”1 Appellants de-

clined to be testifysworn and to the immediatewithout
presence of their hadcounsel, accompaniedwho them to

hearing.the Their refusal awas treated as violation of
3737.12, provides§ which that “No witness shall refuse to

be sworn or to . . .”testify (A)refuse . Section 3737.99
provides that violates . . .“Whoever section 3737.12
may bybe summarily punished, concerned,the officer
by . . . countycommitment jail personto the until such

willingis to comply with the order of such officer.” The
Fire Marshal accordingly appellantscommitted to the
county jail theyuntil such as willingtime should be to
testify.2 Appellants’ application for a ofwrit habeas
corpus bywas denied the Pleas,Ohio of CommonCourt
and this denial was on appeal byaffirmed the Ohio Court
of andAppeals by the SupremeOhio Court.3

postponedWe further questionconsideration of the
of jurisdiction to the hearing on the 351merits. U. S.
903. The SupremeOhio Court construed 3737.13 to§

1Page’s Code, 1954,Ohio Rev. 3737.13.§
2Appellants were released on bond and have innever fact been

incarcerated.
3 Groban, App.In re 512, 477;99 Ohio 135 N. E. 2d 164 Ohio St.

26, 128 N. E. 2d 106.
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counselappellants’to excludethe Fire Marshalauthorize
is theattack onappellants’proceeding.from the Since

jurisdictionhave onweconstitutionality section,of that
(2).C. 1257appeal. §28 U. S.

explicitly disavowappellantsthatnote at the outsetWe
Fire Marshal’s powerattack on themaking any direct

(A). They3737.99punishment undersummary §of
validity by whichprocedureof thechallenge not the

but the constitutional suffi-they jail,were committed to
they were so committed.ciency groundsthe on whichof

authorityis that the Fire Marshal’sTheir sole assertion
unconstitutional§under 3737.13 wasto exclude counsel

Clause,Due Processright,had a under thetheybecause
testimony.in theirgivingof counselto the assistance their

in a criminal trialis that a defendant stateIt clear
Clause,the Processunqualified right,has an under Due

v.his Chandlerthroughto heard own counsel.be
Fretag, of an individualU. S. 3. Prosecution348

ofwidely investigationfrom administrativediffers
theeconomy dangerousto the or todamagingincidents

the Fire Marshal was notpublic. proceedingThe before
proceedinga criminal nor was it an administrativetrial,

any way adjudicate appellants’ responsi-inthat would
solelyfire. a elicitproceedingbilities for the It was to

the fire.relatingfacts to the causes and circumstances of
thedutyThe Fire Marshal’s was to “determine whether

design,”fire the result of or and to arrestwas carelessness
any person against there was sufficient onwhom evidence

chargewhich a of arson.4to base
legal dutyThe fact were a toappellantsthat under

speak testimony might provideand that their a basis
charges them mean thatagainstfor criminal does not

ofthey righthad a to the assistance theirconstitutional
are in-Appellantscounsel. here witnesses from whom

4 Code, 3737.08,Page’s 1954,Ohio Rev. 3737.10.§§
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soughtformation was as to the fire. Acause of the witness
jurya grand insist,before cannot a matteras of constitu-

on being counsel,5tional his nor canright, represented by
a witness before other bodies.6 There is noinvestigatory
more reason to presenceallow the of counsel before a
Fire Marshal intrying the public interest to determine
the cause of a inObviouslyfire. these situations evidence

may possiblyobtained lay a witness criminalopen to
charges. charges areWhen such made in a criminal pro-
ceeding, mayhe then the presencedemand of his counsel
for his defense. then his isprotection privilegeUntil the
against self-incrimination.7 S. Const., V;U. Amend. Ohio

I,Art.Const., California,§ 10. See Adamson v. 332 S.U.
46, privilege investigations52. This is a inavailable as

Groban,in prosecutions.well as In St.See re 164 Ohio
26, 106, 515,N. E. 2d28, 108, App. 512,128 and 99 Ohio

Arndstein,135 E. 2d 477, 479-480; McCarthyN. v.
Maryland,266 S. v. 179.34, 40;U. Adams 347 U. S. We

have no doubt that is inprivilegethe available Ohio
against prosecutions reasonablywell asas convictions

States, 431.422,feared. Cf. Ullmann v. United 350 U. S.
mayThe mere fact that of suchsuspicion be entertained

thoughwitness, here,a as existedappellants believed
allegation belief,of supportwithout facts to such a does

intaking testimony investigatorynot bar the of privatea
proceeding.

may grandIt that in apeople presentbe the number of
jury proceeding gives greater improperassurance that

5 Black, 542; accord, Blanton,In re 47 2d v. 77F. United States
Supp. 812; Scully, 113,F. see United States v. 225 F. 2d 116.

6 Baer, 787; Levine,Bowles v. 142 F. 2d United States v. 127 F.
Investiga­Supp. Note, Rights651. of Witnesses in Administrative

tions, 1214,54 L. Rev. 1216-1217.Harv.
7 States, 422;Cf. v. United 350 U. v.Ullmann S. UnitedHoffman

States, 486; States, 137,479,S. Smith v. U. S.341 U. United 337
150; Henkel, 43,Hale 201 S.v. U. 66-67.
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think,presence. Wenot be made of the witness’use will
orderly conductthat of fair andhowever, presumptionthe

existscoercion or distortionby the state officials without
contrary. Possibility oftochallenged byuntil thefacts

inis not ouropportunity to examineimproper exercise of
procedureaside ajudgment a sound reason to set State’s

abusessituations,inprevention.for fire As similar
example, by exclud-they arise,as formay be corrected

improperlysubsequent prosecutions evidenceing from
obtained.

a ofStates, maintains divisionOhio, manylike other
forby the Marshalgovernmentthe directed Firestate

and reduction of fire losses.8 Sec-preventionthe of fires
1900,9repre-has in effect since3737.13,tion which been

inves-by Legislaturesents a the Ohio thatdetermination
private mayin be the most effectivetigations conducted

concerning originsthebringing lightmethod of to facts
injuriesin lossesfires, long run, reducingof the of andand,

by design. cannotby negligencefrom caused or Wefires
pres-say this is unreasonable. Thethat determination

farmight easilyence so encumberof advisors to witnesses
as orinvestigatoryan to make it unworkableproceeding

weighty publica interest as fireunwieldy. And with so
prevention to hold that theprotect, we cannot balance

wayin as contraryhas been set such a to be to “funda-
justice.” Hebert v.principles libertymental of and

Louisiana, 312,272 S. 316. That is the test to measureU.
of avaliditythe state statute under the Due Process

Clause.
Appellants urge, however, that the Fire Marshal’s

power counsel mustto exclude under 3737.13 be con-§
light power summary punishmentsidered in the of his of

8See National Fire Protection of Fire Pro­Association Handbook
(10th 1948) 41-45; Reporttection ed. of the ofAnnual Division

State Fire Marshal for 1955.[Ohio]
9 1900,Ohio Laws Senate Bill No. 51.
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under (A),§ 3737.99 and they would have us hold that,
considered,so his power to exclude unconsti-counsel was

Oliver,In 257,tutional. We held in re 333 S. that aU.
a grandwitness before one-man ajury, judge, could not

constitutionally punishedbe forsummarily contempt of
grandthe jury being representedwithout beallowed to

by his nocounsel. see relation the premiseWe between
appellantsthat punished representa-could not be without

tion by counsel and the theyconclusion that could not
questionedbe representation.without such Section

may3737.13 contain a ifconstitutional flaw it should be
toconstrued authorize the exclusion of counsel while the

Fire Marshal determines that a witness has violated
§ 3737.12 and orders the witness committed. The sole
assertion of a constitutional appellantsviolation that

upon Supremerelied before the Ohio Court and the
only openone on the record here —the inauthorization
§ 3737.13 of the exclusion of acounsel while witness tes-
tifies—is not appellantswell founded. We hold that had

rightno constitutional be byto assisted their incounsel
giving testimony at the investigatory proceeding con-

byducted the Marshal,Fire and that 3737.13,§ insofar
as it the ofauthorizes exclusion counsel while a witness
testifies, is not torepugnant the Due Process Clause of
the Fourteenth Amendment.

Affirmed.

Mr. Justice Frankfurter, whom Mr. Justice Harlan
joins, concurring.

To historywhatever extent may confirm Lord Acton’s
powerdictum that totends acorrupt, such doctrine of

hardlyfear can serve as test,a theunder Due Process
of theClause Fourteenth Amendment, particularof a

legislativeexercise of a power.State’s And so, the con-
stitutionality particularof a statute, expressive of a
State’s view of policydesirable for dealing ofwith one
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ofpreventionrudimentary societyofconcernsthe —the
directedof their causes—andand the ascertainmentfires

determinedsituation, cannot beparticularatowards
assump-from theby deriving troupe hobgoblinsa of

powerexercise of wouldparticularizedtion that such a
power.abusive exercise ofjustify unlimited,an
explicitly bydirected orlegislationthe wereIf Ohio

of those sus-inquisitiontoward secretdesignobvious
wholly situa-have a differentarson,of we wouldpected

is not a statutethe before us. Thistion from one
suspects.of It is a statutethe examinationdirected to

communityinquiry by guardianthe of aauthorizing chief
into of fires. To beagainst hazards of fire thethe causes

suspectthat asure, preclude possibilityit does not the
by Firemight questionedturn those to theup among be
expeditiousthe theMarshal. But the aim of statute is

of The Fireof the fire.expertand ascertainment causes
others,he likeprosecutor, though may,Marshal is not a

pro-Inprosecution.serve as a witness for the various
ceedings, for com-as instance under some workmen’s

lawyerspensation laws, presencethe of is deemed not
thoroughtoconducive the economical and ascertainment

professionof the The utmost andfacts. devotion to one’s
recognition lawyersthe the role of in thegreatfullest of

societyof a free one asevolution cannot lead to erect a
that noprinciple inquiryconstitutional administrative

lawyercan be had in camera unless a be allowed to attend.
that a normal anassumption inquiryThe as matter such

deprivation rightsit of some of a citizencarries with
authority. good reasons,inevitable misuse of Forassumes

certainly contraryfor constitutional thepurposes,and
dangerTheassumption potentialmust be entertained.

privilege againstfeared is that it invade themost will
constitutionallyin States where it isself-incrimination

recognized. privilege amply safeguarded byBut that is
Supreme of indecision of the Court Ohio case.the this
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justifiedWe are not in invalidating this Ohio statute on
the assumption peoplethat called before the Fire Marshal
would not privilege respondbe aware of their not to to
questions maythe answers to which tend to incriminate.
At a time privilege familiaritywhen this has attained the
of assumption ignorancethe comic ofstrips, the about the
privilege by witnesses called before the Fire isMarshal
too far-fetched an onassumption which to invalidate
legislation.

disposesWhat has been said of the suggestion that,
generalbecause this statute relating administrative,to a

non-prosecutorial inquiry into of fire isthe causes sus-
ittained, inquisitorial powerswould follow that secret

given a District Attorneyto would also have to be sus-
tained. The Due does not disregardProcess Clause vital

Ifdifferences. it be said that these are all differences
degree,of the ofrecognitiondecisive answer is that dif-

of is indegree regard process.ferences inherent due for due
adjudicateare admonished from time not toWe to time

on the of of soforeign Equally,basis fear totalitarianism.
guided reviewingshould we not be in the exercise of our

over fearpower legislation by of totalitarianism in our
country.own

For I join opinionthese reasons the of the Court.

Black,Mr. Justice The Justice,with whom Chief
DouglasMr. Mr. join,Justice and Justice Brennan

dissenting.

protectionsI guaranteedbelieve that it violates the
every person by the Due of theProcess Clause Fourteenth

for a compel person appearAmendment state to a to
alone any givebefore law-enforcement officer and testi-
mony in his ofagainst reasoningsecret will. Under the

majority everythe state and federal law-enforcement
in constitutionallyofficer country giventhis could be
topower compulsoryconduct such secret examinations.
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departurea from our traditionalcompleteThis bewould
long wayagoenforcement and wouldof lawmethods

ofliberty every man in the handsplacing “the oftoward
1 OhioBy sanctioning the statutesevery officer.”petty

his-disregards “this nation’smajoritytheinvolved here
2 and decides con-proceedings”of secrettoric distrust

inbylaid this Courttrary general principle downto the
re-“. . .that an accusedone of its landmark decisions

every in theguiding stepof counsel atquires the hand
3against him.”proceedings

histhe Fire Marshal andgiveOhio statutes stateThe
investigate the cause of fires.powerbroad todeputies

person appearto beforeanyofficers can summonThese
TheyUnder oath.4 cantestifyone more of them toor

an-summarily contempthim for if he refuses topunish
any theirquestions disobeystheir or if he of orders.5swer

exam-They any they wish from thepersoncan exclude
the ques-the counsel.6 Afterination, including witness’

deputy arrest thethe or his can witnesstioning Marshal
chargeif he that evidence sufficient tobelieves there is

Anyahim arson or similar crime.7 statementswith
during müstsuspecttaken from the these secret sessions

inProsecuting Attorney anyusebe turned over to the for
An “Arson Bureau” is estab-subsequent prosecution.8

providedin the office and it is withlished Fire Marshal’s

1 denouncingphrase ofJames used this in the Writs AssistanceOtis
argumenthis in Paxton’s Case.and in famousGeneral Warrants

(Boston 1850), App.2 John 524.The Works of Adams
2 Oliver, 257,In re 333 U. S. 273.
3 Alabama, 45,v. 287 69.Powell U. S.
4 Page’s Code, 1953, §§3737.11,Rev. 3737.12.Ohio
5 Id., §§3737.12, (A).3737.99
6 Id., §3737.13.
7Id., 3737.10.§
8 Id., §3737.10.
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a charged dutystaff with the of investigating fires to
ifdetermine a crime has been committed. The Fire

Marshal and his deputy chargein of the “Arson Bureau”
expresslyare made “. . responsible prose-. ... thefor

of persons guiltycution believed to be of arson or a similar
9 statutory provisionscrime.” The show that the Fire

Marshal and his deputies givenare the ordinary duties of
policemen with respect to “arson and similar crimes.”

appellants’ placeAfter of Dresden, Ohio,business at
down, deputyburned a fire marshal appellantssummoned

himappearto before with their business records to answer
questions about the toAccordingfire. their unchal-
lenged affidavit, the theyFire Marshal believed that had
started the fire. Appellants appeared deputythebefore
with their lawyer, stating theythat willingwere to tes-
tify fully onlybut if they presentcould have their counsel
during the interrogation. deputyThe informed them that
the interrogation in privatewould be held and torefused

lawyer.admit their these theyUnder conditions refused
testify.to The deputy proceeded to hold inthem con-

tempt and ordered them imprisoned theyuntil were will-
ing testify him into before Appellants’secret. counsel

not present theywas at the time testifyrefused to nor
when they adjudged contemptwere in and ordered
imprisoned.

Appellants ainstituted this action for writ of habeas
in acorpus ofstate court Ohio that theircontending

imprisonment would contrarybe to the Fourteenth
Amendment. Supreme rejectedThe Ohio Court this
contention and judgmentsthe of stateaffirmed lower
courts torefusing upholdsissue the writ. This theCourt
decision below, but even on the grounds uponnarrow
which it to I think holdingchooses decide the case that its

9 Id., 3737.02.§
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very dangerous precedent.10aand constitutesis erroneous
be reversedbelow shouldjudgmentstheI thatbelieve
to imprisonof lawcontrary processto dueit isbecause

Firetestify Deputytherefusing to beforeforappellants
inMarshal secret.

deputy proposedtheexamination such asA secret
highest degreedangers of thefraught withto conduct is

tochargeson relatedmay prosecutedwho beto a witness
ofthe lawinterrogation. Underresulting from hisor

allegedly securedanyit clear that statementOhio seems
himagainstused as evidencemayfrom the witness be

detention,justify hispreliminary examination toat a
at theindictment,his andgrand jurya to securebefore

hasThe witnessobtain his conviction.11formal trial to
testimonyway challenge interrogator’sto hisno effective

inquisition.thewas said and done at secretas to what
may anfrequentlyThe officer’s version reflect inaccurate

occasion,onof an statementsunderstanding or,accused’s
themay deliberately or falsified.be distorted While

may against misrepresentations,these hisprotestaccused
normally particu-be in vain. This isprotestations will

byis oflarly accompaniedtrue when the officer several

appellants10 I would also the decision below because werereverse
guilty contempt jail proceedingof to in a wherefound and sentenced

they expresslywere the benefit of This Court hasdenied counsel.
charged rightperson contempta with has constitutionalheld that a

through choosing theto be heard counsel of his own a trial onat
majoritycontempt charge. Oliver,reIn 333 S. 257. While theU.

by claiming appellantsrefuses on the here that failedto act denial
challenge Supreme appealit their toto in the Ohio Court or in this

Court, properlythe me the matter beenrecord convinces that has
person imprisonedisraised for our consideration. When a to be as

proceeding in hethe result of a which was denied his constitutional
rights, we not be to conclude that he has to raiseshould anxious failed

questions proceduralinthe constitutional the correct form. Cf.
Kennedy, Hodges389, 393; Easton,Aetna Ins. 301 U. S. v.Co. v.

408, 412.106 U. S.
11 2d,generallySee 15 Ohio Jur. Criminal Law 388.§
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theyhis and all for story.12assistants vouch his But
or suspect’swhen the even the ispublic, counsel, present

suspectthe to the from thehazards officer’s misunder-
standing or of histwisting statements or conduct are
greatly reduced.13

presence legal anyThe of counsel or person who is
not an officer on enforcing pro-executive bent the law
vides still another protection to the witness. Behind
closed doors he can be coerced, bytricked or confused

makingofficers into maystatements which be untrue or
may byhide the truth creating misleading impressions.
While the is in custodywitness the of the asinterrogators,

12 respectIn importantthis it is to note that under the Ohio
deputies may personsstatutes the Fire or his permitMarshal such as

they interrogation.wish to theattend
13 recognizedhasThis been from ancient times. As said Matthewin

18:15-16:
thy gotrespass against“Moreover if brother thee,shall himand tell

his fault between thee thee,and him alone: if he shall hear thou hast
gained thy thee,brother. But if he will not hear then take with thee

more,one or two that in the everymouth of ortwo three witnesses
mayword be established.”

manyBlaekstone centuries later noted that:
open voce, presenceexamination of witnesses viva thein of“[The]

mankind, clearing up truth,all is much more to theconducive of than
privatethe writingand secret examination taken down in before an

officer, mayor his clerk There.... an artful or careless scribe
speakmake a witness what he meant .never . . .” 3 Blaekstone

Commentaries 373.
subsequently pointedAnd Bentham out:
registration pub-“In case of evidence,and recordation of the

licity security every (com-serves as a for respectthe correctness in
pleteness included) registrator.of the work of the

incorrectness, by design“In case of material whether or inad-
manyvertence, present any mayauditors . . . or each of whom—so

eventually capablebe indicating, witness,of in the character of a the
error, (orexistence of the purport)and the tenor theat least of the

requisite Bentham,alteration for the correction of it.” 1 Rationale
of (1827),Judicial Evidence 523.
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subject to their uncontrolled will.matter, he isa practical
noplacesthat the Ohio lawpointed outit should beHere
orcan be heldinterrogationstheon whererestrictions

may occurabuses whichExemplifying thetheir duration.
repeatedlyhas had beforethis Courtin proceedings,secret

sus-fromhave been obtainedit confessionscases where
the cir-interrogation in secret.14 Whilebypects coercive

in all ofvaried,cases havein each of thesecumstances
hasmany others, common elementas in thethem, well as

heby while wasinterrogation officerssuspect’sbeen the
counsel,of hispresencetheheld incommunicado without

As said in apublic.or the wasrelatives,his friends or
Ohio, 596,in v. 332 at 605:Haley U. S.concurring opinion

in other courts“An series of cases this andimpressive
policeto abuse of en-temptationsof theadmonishes

through pro-from suspects,deavors to secure confessions
on in thesecrecy, withquestioning,tracted carried

disquietude police interrogationsinevitable and fears
questionedin heldnatually engender individuals while
of andincommunicado, unpro-without the aid counsel

15by judicial inquiry.”tected the of a Noth-safeguards

14 LeyraSee, g., Alabama, 191; Denno,e. Fikes v. 352 U. S. v. 347
49; Pennsylvania,Indiana,556;U. S. Watts Turner v.v. 338 U. S.

Haley62; Carolina, 68; Ohio,U. Harris v. South S. v.338 S. 338 U.
596; York, 401; v.S. New 324 U. S.332 U. Malinski v. Ashcraft

143; Texas, 547;Tennessee, White v.322 U. S. Ward v. 316 U. S.
Texas, 530; Florida, For310 U. S. Chambers v. 309 U. S. 227. a

dangers arising inter­discussion of the and abuses from the secret
rogation suspects by police report the Barsee the of Americanof

Aug.Law,on of theAssociation’s Committee Lawless Enforcement
19, 1930. 1 Am. J. Police Science 575.

15 Minker, 179, Court, p. 188,theIn United States v. 350 U. S. at
by immigrationpointed regard proposedto examinationsout with

officers that:
bringbespeak deprecation zeal, it“It does not of official nor does

question disinterestedness, compulsory -parteexto thatinto conclude
by safeguardsexaminations, ofuntrammelled the aadministrative
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ing preventwould be better calculated to misuse of
inpower dealingofficial a suspectwith witness or than the

scrutiny of his lawyer or friends or even of disinterested
bystanders.16

A chargedwitness with committing contempt during
the interrogationsecret gravest handicapsfaces the in
defending against charge.this The interrogating officers
may assert engagedthat he in certain contumacious
behavior before them and seek to him.imprison Even

charges bywhen the are tried someone other than his
theinterrogators,17 accused’s efforts to show that the

picturedactual events were not byas interrogatingthe
normallyofficers would be futile if he could nocall on

one to his testimony.corroborate And when a witness
deprivedis of the mayadvice of counsel he be completely

public adversary judicial proceeding, ready opportunitiesafford too
unhappy consequencesfor prospectiveto defendants in denatural-

ization suits.”
16 wholly improperIt seems to and see”“wait in each ease whether

a witness has giving involuntarybeen or intocoerced tricked state­
interrogationments at the secret and then to set aside convictions

maywhich be “abuse-by-abuse”based on such statements. This
approach give person interrogatedfails to the protec­sufficient

Usuallytion. showinghe has no substantial chance of that the one
or interrogators improper involuntarymore used means to elicit

Onlystatements from him. in thisthe most extreme cases will
Court, any other,or be able to find that statements were made invol­
untarily interrogatingin the face testimony theyof the officers’ that

spontaneous freely given. Apparentlywere Ohio,and in as in most
jurisdictions, suspect allegedthe faces the additional obstacle that his

presumed voluntarystatements are to be and he has the burden of
theyproving 2d,that were not. 15See Ohio Jur. LawCriminal 387.§

person interrogatedthe proveIn few cases where a could that his
involuntarily subjectedstatements were he bemade will still to

expense, publicity.considerable inconvenience and unfavorable More
important, alreadyhe will have suffered mistreatment at the hands

interrogators.of his
17Here, interrogatorscourse, tryof the were toauthorized the

charges contempt they preferred.of which
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obscure bound-has crossed thethat his conductunaware
Moreover, executivecontemptuous.ary and become

exercisingchary in themorebe somewhatofficers will
tosubjectareif their actionscontempt powerdangerous

scrutiny.external
re­the Due Process ClausefirmlyI thatalso believe

legalallowed to useinterrogated bepersonaquires- that
testimony tocompelled givetohe iscounsel whenever

inmaywhich be instrumentalofficerslaw-enforcement
for a criminal offense.convictionhis andprosecution

inan a staterepeatedlyhas held that accusedThis Court
to makeunqualified righthas anprosecutioncriminal

proceedings againstevery stage of theatuse of counsel
seemof these decisionsimplicationsThehim.18 broader

right to theirappellants' use counselsupportto me to
mayby Fire bequestioned Deputythe Marshal. Itwhen

interrogation the Fire Marshal andtypethe of whichthat
to not techni­deputies are authorized conduct wouldhis

category criminalthe traditional of formalcally fit into
interroga­effect of suchbut the substantiveproceedings,

personcriminal of theprosecutiontion on an eventual
great compelledthat he should not bequestioned can sobe

hisdeprivedhe is of the advice ofgive testimonyto when
athe ofquite possibleIt is that convictioncounsel.

mayarson or a similar crime beperson charged with
by Mar­largely interrogationattributable to his the Fire

arightThe use counsel the formal trial isshal. to at
very thing practical purposes,for all thewhen,hollow

already by pretrialconviction is assured examination.19

18See, g., Fretag,Alabama, 45;e. Powell v. S.287 U. Chandler v.
348 U. S. 3.

19 recognized parte Sullivan, Supp.This was in Ex 107 F. 514.
persons suspected byThere two of crime had been examined law-­

presencein secret theenforcement officers without of counsel and
makinghad been into statements which instrumentaltricked were

pp. 517-518, judgetheirin conviction. At the district observed:
Alabama, 45],“In view of v. 287 U. S. to mention but one[Powell
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Looking at the substance of things, the Fire Marshal’s
interrogationsecret manycontains of dangersthe to an

accused that would be ifpresent partiallyhe were intried
secret without the assistance of forcounsel “arson or a sim-

Supposeilar crime.” that at the commencement of crim-a
trial, judge,inal the acting statutoryunder authorization,

expelled everyone from the courtroom prosecutingbut the
attorney and his assistants and allowed them to question
the accused “privately.” After such interrogation the

open, jurydoors were thrown the recalled, jurorsand the
given transcripta résumé or purportedof the accused’s
testimony. And then the lawyer,defendant’s who had
been fromexcluded the secret examination, was toallowed
make such as Surelydefense he could. no one would con-
tend proceedingthat such a processwas due of law. Yet

techniquesthe thewell as end of theas effects Fire
interrogationMarshal’s secret substantiallyare same.the

It a protectis said that witness can againsthimself some
manyof the possibleabuses in a interrogation bysecret

asserting privilegethe against self-incrimination. But
proposition collapsesthis anythingunder more than the
superficialmost consideration. averageThe witness has

anylittle if anyidea when or how to raise of his constitu-
tional inprivileges. requirementThere is no the Ohio

that the fire-preventionstatutes officers must inform the

many cases, unquestionablyof Petitioners were entitled to have
question theyeffective counsel at the trial. The here is how ever

trial, skilled,could have had ateffective counsel the no matter how
Theyin of whatview went on before trial. were effectivedenied

counsel at the trial itself because of what went on before whiletrial
counsel, absolutelythe defendants were without and under the control

imagine say-prosecution. cynical prosecutorof the . . . One can a
ing: counsel, They'Let them mosthave the illustrious now. can’t
escape nothingthe noose. There is that counsel can do for them

” (Emphasis supplied.)at the trial.’ not
Jackson, concurring Indiana,J.,Also see in Watts v. 338 U. S.

49, 57.
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incriminate himself.tonotprivilegedhe isthatwitness
of whichwaiverpossibilitiesof the intricatein viewAnd

waiveunwittinglymay easilyheprivilegethesurround
interro-by hisor misledis coercedIf theit.20 witness

privilege.the Undoubt-not dare to raisemayhegators
head atover hishangingaware thatmadeedly he will be

punish him for con-topowerthe officer’sisall times
notwitness willlimitations thewhosetempt power—a

dep-hisFire Marshal ortheFurthermore,understand.
priv-if thecompetent to decidebewould seldomuties

theyif toor, wish,evenproperly claimedilege has been
of it.make correct usethe how toinstruct witness

apunishthat Ohio can witnessits decisionsupportTo
inter-the Fire Marshal’s secretsubmit torefusingfor to

heavy prac-on thethe reliancerogation, majority places
jurya in secretgrandbeforeexaminingtice of witnesses

anyof Butpresencethe the witness’ counsel.without
may lendgrand jury practice dis-supportsurface the

analysis tradi-appears of that institution. Theupon
ofjury composedEnglish grandtional and American is
ofgeneral citizenry12 23 from theto members selected

locality allegedthe where the crime was committed.21

20 RogersSee, g., States,v.e. United 340 U. 367.S.
21 by authoritymajority prac­All of the cases cited the as for the

grand grandjuries apparently jury.tice before involved a traditional
constitutionallysuggested provideIt been that a state forhas can

grand juries composed persons. Murchison,In reof less than 12 See
133, 139, (dissenting opinion); Oliver,re140 In 333349 U. S. U. S.

257, (dissenting suggestion283, opinion). if this is283-284 Even
certainly designateit not that a state one orcorrect does follow can

grand juryits amore of law-enforcement officers as and constitution­
giveally give power compel appearthem to witnesses to and testi­

presence pointmony Thisin secret without the of counsel. was
Oliver, supra, powerexpressly not in In re atconsidered 265. Such

equallyof is duein the hands law-enforcement officers obnoxious to
grandthey styled jury, fire-preventionprocess are as a aswhether

simply policemen.officers or as
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They bring jurythe grandinto room the experience,
andknowledge viewpoint of all sections of the commu-

nity. They have grindno axes to and are not charged
personally thewith ofadministration the law. No one
of them is a prosecuting attorney or law-enforcement

ferretingofficer out verycrime. It bewould difficult for
officers of the state seriously to abuse or deceive a wit-
ness in presencethe of grand jury. Similarlythe the
presence jurorsof the a safeguardoffers substantial

theagainst officers’ misrepresentation, unintentional or
otherwise, of the witness’ andstatements conduct before

jury.the grand The grand jurorswitness can call on the
if normallyneed be for their unbiased totestimony as
what occurred before them.

majorityThe also relies on a supposed proposition that
rightthere is no to in anuse counsel administrative inves-

tigation.22 Here it is significant pointrelevant and to
inout that Congress specifically1946 required in the

Administrative Procedure Act that:

“Any person incompelled appear personto before
any agency or representative thereof shall be ac-

rightthecorded to be accompanied, represented,
byand advised ifor, permittedcounsel by the

23agency, by other qualified representative.”

In reporting the bill which substantiallywas enacted as
the Administrative JudiciaryProcedure Act the Senate

unanimouslyCommittee declared:

“By enacting this bill, the Congress expressing the—
ofwill the people layingbe down for the—will

guidance of all branches of the Government and all

22 onlyThe byauthorities majority supportoffered the as for this
proposition are three lower federal court decisions.

23 (a).5 U. S. C. 1005§
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respectingacountry policyin theinterestsprivate
fairof administrativerequirementsminimumthe

procedure.”24

thereportinginJudiciary CommitteeAnd the House
ActProcedurethe AdministrativeofHouse version

stated:

rightsminimum essentialis an outline of“The bill
25procedures.”and

I neverheld and wouldthis has neverCourtHeretofore
anconductingagencyadministrativethat anagree

appeartovalidly compel a witnesscouldinvestigation
ofthe assistancein withouttestifyand secretbefore it

his counsel.
by theinvestigationsthe authorizedany event,In

in-mere administrativeare far more thanOhio statutes
generally in theinformation usefulquiries securingfor

commandRather, these statutesof fires.prevention
prosecu-andapprehensiona theview towardaction with

of Thecertain crimes.guiltyof believedpersonstion
person suspected ofdeputies may compel aMarshal or his

apparentlyappellantsa offense—asarson or similar
And astestimony under oath.giveandappearwere—to

from suchany statement elicitedpreviously indicated
as him. Once testi-person may againstbe used evidence

suspecta the duties of themony has been taken from
They musthis are not at an end.deputiesMarshal and

the is suf-theythe if believe that evidencearrest witness
testimonyhim Allchargeficient to with certain crimes.

him evidence must be turnedtaken from and all other
The Fire andprosecuting attorney.to the Marshalover

specifi-in the “Arson Bureau” aredeputy chargehis of
. ofcally responsible prosecution“. . . . . for themade

of or a similar crime.”persons guiltybelieved to be arson

24 Cong.,Rep. 752,S. 79th 1st Sess. 31.No.
25 1980,79th Cong.,Rep. No. 2d 16.H. R. Sess.
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foregoing clearlyThe the Fire Mar-demonstrates that
interrogation is, apparentlyshal’s and intended to be,was

prosecutionan inimportant integral partand the of the
persons for arson or a similar crime.26 The arights of
person who is examined in connection with such crimes

not destroyed merely inquiryshould be the isbecause
27given euphoniousthe label “administrative.”

Finally dep-it is that Fire hisargued the Marshal and
rightuties should have the to counsel andexclude such

persons theyother as so “investigatorychoose that their
proceedings” will “undulynot be From allencumbered.”
that appears the inprimary manner which the presence
of counsel publicor the would “encumber” the interro-
gation be by protectingwould the legitimate rights of the
witness.28 isIt undeniable that law-enforcement officers

upcould rack more if theyconvictions were “ham-not
bypered” the presencedefendant’s counsel or the of others

might reportwho to the public the manner in which
werepeople being proceduralconvicted.29 But the safe-

26 highly equate interrogationIt seems unrealistic to this with a
proceeding involving compensation.a claim for workmen’s

27 theyNor should be defeated Fire hisbecause the Marshal and
deputies given investigatingare other duties besides fires to determine

any criminalityif is Forinvolved. obvious reasons these other
responsibilities anydo interrogation proposednot make the here less
objectionable.

28Perhaps, shown,if a real need could be counsel could be re­
advising makingstricted to prohibitedhis client and from statements

asking questions.or alternatives,And there are other much less
prejudicialdrastic completeand to the witness than the exclusion

of his counsel, might provide satisfactory protectionwhich for the
witness unduly impairing efficiencywithout ofthe the examination.

29 proceedings:As Bentham said of criminal
publicity, comparison“Without all other checks are insufficient: in

publicity, Recordation,of all other ofchecks are small account.
appeal, might presentwhatever other institutions in thethemselves

checks,of operatecharacter would be found to rather as cloaks than
cheeks; reality, only appearance.”as cloaks as inin checks 1
Bentham, (1827),Rationale of Judicial Evidence 524.
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have been im-processessential for dueguards deemed
deliberately knowledge theythat willwith fullposed

persons suspectedthe conviction ofoccasionally impede
of crime.

aweighty publicthat somajorityThe states “with
they holdprevention protect,”as fire to cannotinterest

compel ait the Due Process to wit­that Clauseviolates
is thetestify public'sto secret Butproceeding.ness at a

deny­weighty requiresfire so that itpreventioninterest in
safeguardsinterrogated proceduralthe basicpersontheing

that Ohio authorized thejustice? Supposeessential to
inquireto into thedeputiesPolice and hisChief of State

gaveof and themgenerallyand circumstances crimecauses
tocompel persons suspected of crimepower to witnesses or

give testimony public’sin secret. Since theappear and
greatis as as inter­preventionin at least itsinterest crime

majority’sin thereasoningin fire the usedprevention,est
of means of “lawapprovalwould lead to the suchopinion

readily ap­beIn the couldfact, opinionenforcement.”
power everysimilar to stategrantsanction a ofplied to

agent,FBIsheriff, marshal, constable,trooper, policeman,
attorney, immigration official,30 narcoticsprosecuting

in­buildingagent, officer, inspector,health sanitation
allofficer and to the otherspector, collector,tax customs
authoritywho have tocountless state and federal officials

law.31 I that theinvestigate violations of the believe

30 Minker, 179.See States v. 350 U. S.United
31 inquisitorial powersdenyopinion does not that secretThe Court's

concurring opiniongiven Abe such law-enforcement officers.could
mightsuggests grant power be unconsti­that the of such broad

attorney police­as district is concerned. However iftutional so far a
constitutionallygeneral subject persons secretin tomen could

attorneyinterrogation,compulsory how it be said that a districtcan
purposes I no means of dis­For can seecould not? constitutional

anypoliceman policemanfire other ortinguishing this fromOhio
Any attemptedofficer. constitutional distinctionlaw-enforcement

purelylaw-enforcement officers would bebetween these various



351

majority opinion completely extremelyoffers a novel and
precedentdangerous destroythat could be used to a—one

society inliberty placeof under and to establish itslaw
government.authoritarian

No one a indisputes greatthat Ohio interest thehas
of nothingenforcement its fire laws. But there is which

that it is ofsuggests adequateessential to enforcement
give deputiesthese laws to the Fire and theMarshal his

powersextreme interrogation they proposedof which to
exercise here. This method of here-law enforcement has
tofore system jus-been deemed inconsistent with our of
tice. Mr. Frankfurter in announcingAs Justice said

Indiana,judgment 49,the Court's in Watts v. 338 U. S.
at 54:

“Ours is opposedthe accusatorial as to the inquisi­
system. oftorial Such has been the characteristic

Anglo-American criminal since freed itselfjustice it
byfrom frompractices borrrowed the ChamberStar

the anwhereby interrogatedContinent accused was
in on . . our systemsecret for hours end. . Under
society chargecarries of itsprovingthe burden
against the accused not out of his own mouth. It

by thecase, interrogationmust establish not ofits
byjudicial safeguards,accused even under but

independently throughevidence secured skillful
32investigation.”

constitutionality authorizingartificial. The theof Ohio law secret
interrogation by acting policemenfire as casesmarshals in arson

on conjectureshould not be rested a that an distinctionsuch artificial
by day.will be Court somedrawn this at future

32 survey equivalentnothingA of British islaw reveals which
typeto the of examination that the Ohio Fire isMarshal allowed

inquiries generallyto the of areconduct. Official into cause fires
by police. inquiring case,policemade the the are into a“[W]hen

information;they power compel anyone givehave no to to them
givemay compelleda be to courtwitness attend a and there

evidence, proceedings actually brought hebut before are can refuse
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justly feareddangerous thingsareinquisitionsSecret
They breeding placethemen areby everywhere.33free

power. Theyof are oftenofficialarbitraryfor misuse

EnglandJackson, Machinery insay The of Justiceto a word.”
RoyalReport the(2d 1953), And in 1929the of Commissioned. 137.

rigid“Ap.at 118 recommended thaton Police Powers and Procedure
questioningthe that no of abe issued to Policeinstruction should

custody,’ any crime or offence withprisoner, ‘personor in abouta
may permitted.” Itis, be, charged, be is doubtfulwhich he or should

interrogationany by by of apoliceobtained the secretif statements
subsequentsuspect in in a trial. Seewould be admitted evidence

618;(1921);Grayson, App.16 R. 7 43 Harv. L. Rev.Rex v. Crim.
Ky. L. 403.43 Rev.

ofinquiries partare as theIn France official into fires carried out
investigationgeneral system investigating preliminaryof crimes. The

bypublic prosecutor isis under the control of the and conducted
police. They authority unwillingthe no to examine witnesses.have
interrogation suspectsThe such is the functionof witnesses and of

Juge d’Instruction, legal training.judgeis a Priorof the who with
power oathto 1897 he had broad to examine a witness under in

DevelopmentPloscowe, Inquisitorialofsecret without counsel. See
Procedure, J.and Accusatorial Elements in French 23 Crim. &L.

Criminology StephenIn 1882 commented on these secret372.
proceedings as follows:

English system Englishperson“To a to the and toaccustomed
feelingways thinking system. theof and . . French would be

utterly England. Theintolerable in of a secretsubstitution
[interrogation] investigation committingopenfor our thebefore
magistrate appear poison justicetowould us to at its source.”

History (1883),1 Stephen, Englandof the Criminal ofLaw 565.
response widespread changedIn to demands French law was in

Jugegrant appearing1897 to a witness before the d’Instruction the
right Constans, sponsorsto counsel. M. one of the of the law in

jugeSenate,the French said: “The d’instruction is like other func-
presence lawyertionaries. He must be controlled . . . The of the

prevent doing anything duty.”itself . butwill of . . him from his
Quoted supra, Esmein, HistoryPloscowe,in at 381. See also of

Keedy,(1913); PreliminaryContinental Procedure TheCriminal
Investigation France,of Crime in 88 U. Pa. L. 692.Rev.

33 recentlyleading juristA Italian said:
rightright counsel, without“The to which the to defend oneself
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indispensable instru-tyrannyof as well asbeginningthe
well his-ments for its survival. Modern as as ancient

guiltyboth and havetory bears that innocentwitness
away forbybeen officers of the state and whiskedseized

groundworkthe hasinterrogationsecret or worse until
securelybeen laid for their inevitable conviction. While

frequentlyapplied practicethe labels to this have
carriedthe central idea wherever and wheneverchanged,

byout of “statements”unchangingremains —extraction
an of thebyone another from individual officersmeans or

mystate he Iwhile is held incommunicado. reiterate
compelbelief it violates the Due Clause tothat Process

person interrogationa questionsto answer at a secret
legalwhere he denied assistance and where he is sub-is

ject power byto the uncontrolled and invisible exercise of
government procedures graveofficials. are a threatSuch
to the of a people.liberties free

practical meaning, during phaseis of no not exist the first ofdoes
systems phasethe process pre-trialin thecriminal those in which

is presencecarried out in secret without the of defense counsel.
phase accused,This is the beforein which the alone and undefended

examiningthe magistrate, may be find in hisunable to own innocence
strength questioning,prolongedsufficient to resist the effects of and

signingput mayorder an bein to end to his ordeal to areduced
Unfortunately,confession crime he Italianto a has not committed.

procedure tyranny,criminal retains this sad from an era ofinheritance
respect personalitywhich is with for the human ....unreconeilable

procedure applied,we is“In criminal as see it the accused still
inquisitor’smercyobjectan inert at the of the . . .violence.

period questioning,duringHeld the the accusedincommunicado of
counsel; althoughexaminers, torture,is alone with his ofwithout aid

formally guisesabolished, has returned under new more scientific
degree,but cruel: the third endless hours of incessantnonetheless

questioning, Calamandrei,serum.” Proceduretruth and Democ-
racy (Adams 1956), 93-94,transí. 102-103.


