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T. A.facts. 45 B.tothat test theseappliedCourt.Tax
by sub-supportedfindings areWhere its270, 273-274.
modifymayWethey are conclusive.evidencestantial

in accordanceif “notonly it isa decisionsuchor reverse
(c) (i).1141 See§U. C.110,44 Stat. 26 S.with law.”

168.164,Helvering, 316 U. S.Wilmington v.Trust Co.
amountsprincipalthe wife suchto topayThe discretion

intro-“happiness”for herproperdeemsthe trusteeas
beyond thatuncertaintyofcourse an elementduces of

There thein Trust case.the Ithaca Co.which existed
principalonly authority to withdraw from thehadtrustee

“necessary suitablyto maintainand to the wife a sumpay
theenjoys.”now But fru-in much comfort as sheher as

England corporateof this Newgality and conservatism
sixty-sevenof thistrustee, temperamentandthe habits

living,her scale of the nature of the invest-year old lady,
themight well make certain what onments —these facts

might appear quitewill uncertain. shouldface of the We
stand,factual determination of the Taxlet that Court

differentlywe would decide weeven were thethough
of fact.triers

v. UNITEDROBERTS STATES.

Argued 15, 18,19. October 22,No. November 1943.1943. Decided
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LittletonPowell, whom Bentonwith Mr.B.NewtonMr.
brief, petitioner.foron theBritnell was

Fahy,GeneralFreund, with whom SolicitorA.PaulMr.
Clark, Messrs. OscarTomAttorney C.GeneralAssistant

M.Miss MelvaSmith andMarvinand W.A. Provost
for the United States.brief,Graney on thewere

the Court.ofopiniontheBlacic deliveredMe. Justice

violationto aguiltyApril, 1938, pleadedIn petitioner
judg-aenteredthe District Courtof and18 U. S. C. 409

to serve$250him a fine of andsentencing paytoment
au-Acting underpenitentiary.in federalyearstwo a

suspendedthe thenAct1 courtthority of the Probation
ofupon paymentthe conditionedexecution of sentence

forprobationonreleasefine, petitioner’sand orderedthe
paid and he was released.five-yeara The fine wasperiod.
hearing pro-revoked theIn the after aJune, 1942, court

years,original of two andbation, the sentenceset aside
The Circuityears.of threea new sentenceimposed

F. Certiorari wasof 131 2d 392.Appeals affirmed,Court
con-importance questionsof raisedgranted because of the

Probation Act.cerning administration of the
District Court to increase the sen-powerThe of the

challenged on twoyearsfrom threetence two to is
Probation Act doesgrounds: Properly interpreted the(1)

theimposed probation,a beforenot authorize sentence
tosuspended,has been be set aside andexecution of which

Ifupon probation;revocation of construed(2)increased
the to extent violates thegrantto such Act thatpower,

in theprohibition against jeopardydouble contained Fifth
question.Amendment. notWe do reach this second

inauthority to or tosuspendIf the exists federal courts
judgment, it mustbyincrease a sentence fixed a valid

from governmentthe Probation Thebe derived Act.

1259; ; 256; 1223,1225;46 503 Stat.1 43 Stat. Stat. 48 53 Stat.
18,U. S. C. Title §§724-728.
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power prior tothat federal courts had no suchconcedes
States, 242partethat Ex United U.passage of Act. See S.

parte Lange,ExMayer, 55;States 235 U. S.United v.27;
Benz, In the163;18 282 U. S. 304.Wall. United States v.

original judgment whichpartinstant case that of the sus­
pended two-yearexecution of the sentence and released

bythe on was authorized the literalpetitioner probation
(U.language 18,of 1 of the Probation Act C. Title§ S.

granting suspendDistrict “to thepowerthe Court724)§
place. . . execution of sentence and to the defendant

.” But before can thatupon probation. . . we conclude
in­the Act authorized the District Court thereafter to

imposed by original judgmentcrease the sentence the we
in legislative grantmust find it authoritya of to do four

things: revoke revoke of execu­probation; suspension
originaltion originalof the aside thesentence; set

longerand enter a asentence; judgmentnew for
imprisonment.

governmentWe are by legislativeasked the to find this
grant in 2 of (U.§ the Act as amended 18, 725)§S. C. Title

ofparta which is set out below.2 It poweris clear that to
do the first things,two revoke the probation and the sus-
pension of grantedissentence, expressly by § 2. It is

clearequally powerthat to do the third, set aside the
original sentence, expressly granted.is not If we find

powerthis we must resort to inference.
Except by strained construction we could not infer from

express grantthe powerof to probationrevoke or suspen-
sion of sentence the powerfurther to set aside the original

2 any“At probationtime within periodthe probationthe mayofficer
probationerarrest the ... or the court grantedwhich has pro­the

maybation issue a warrant arrest,for his . . . proba­such[and]
tioner shall forthwith be taken before the court. .. . Thereupon the

maycourt probationrevoke the suspensionor the sentence,of mayand
impose any mightsentence which originally have imposed.”been 43

1260;Stat. 48 Stat. 256.
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of executionsuspensionnorprobationNeithersentence.
to imprison-sentencing petitionerjudgmenttherescinded

3 be releasedpetitionermerely thatthe orderedment; one
thatthe otherofficials,supervision probationofunder the
theirUponpostponed.beof his sentenceenforcement

originaltheaction,further courtwithoutrevocation,
neverthough it hadfor asremained executionsentence

206,Aderhold, 288 U. S.Cf.suspended.been Miller v.
211.

prisonincrease theaside andIf then to setpowerthe
be at fromis to inferred alloriginalof the sentenceterm

theempowersthe which2, must drawn from clause§ it be
suspensionand theprobationof thecourt after revocation

might origi-any which“imposeof to sentencesentence
inundisputedIt instantimposed.” is thebeennally have

originally imposedhave a three-the couldcase that court
of powerTherefore the existence to setyear sentence.

judgment in to increase thethe order sentenceaside first
logical from the ifbe inference clauseperfectlywould a

fortwo valid sentences thealone,it stood because same
coexist. But the clause cannot readcannot beconviction

in must read in the context ofisolation; it be the entire
of compelling languageAnd in weAct. the absence

grantinto inferred powernot read it an of whichshould
bring it intonecessarily irreconcilablewould conflict

provisionswith other of Act.the
accept government’s interpretationthe ofTo this clause
producewould such conflict. Section 1 of the Pro-a the

procedural planAct forprovidesbation the release on
ofjudgment guilt,After the trial isprobation. court

3 280; Weiss, 28130 U.Pile,Cf. United v. S. United States v.States
372;598, 599; States, 107 v.Supp.F. v. United F. 2d KriebelPernatto

States, 268,762; States,2d 2dUnited 10 F. Ackerson v. United 15 F.
269; 32; King Commonwealth,States, 30,F. 2dMoss v. United 72 v.

57, 253; 504,60, Hugo, 500,246 N. v.Mass. 140 E. Belden 88 Conn.
369; Hall, 24.197, 202, 13691 A. In re 100 A.Vt.
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ofor executionimposition“to thesuspendauthorized
probation.upondefendantand theplacesentence to

Congresslanguage(Italics thisBysupplied.). .”.
sen-imposingbetweenchoiceupon the court aconferred

isprobationorawarded afterprobationtence before is
bewouldIn the defendantthe first instancerevoked.

for a definiteimprisonmentin opensentenced court to
informed in courtopenin he besecond,the wouldperiod;

Inbeing postponed.wasimpositionthat the of sentence
be informed of his releaseboth instances he then would
fixed the court. Theprobation upon byon conditions

difference in the methods is Underplain.alternative
thefirst, suspended,the where execution of sentence is

knowledgedefendant leaves the court with that a fixed
for imprisonment hangssentence definite term of overa

under the he madehim; second, is aware that no definite
been ifimposed probationsentence has and that his is

therevoked court will at that time fix termthe of his
imprisonment. It ifapparentis at once that acceptwe

government’sthe thisinterpretation express distinction
which 1§ draws between the im-alternative methods of
posing sentence would be completely obliterated. In the
words of the government, any pronouncedsentence upon
the defendant before onhis release probation would be a
“dead letter.” expressThus the power to suspend execu-

grantedtion of sentence by by§ 1 anwould, inference
drawn 2,from be§ reduced to a meaningless formality.
No persuasive relating congressionalreasons to or ad-

policyministrative suggestedhave been to us which justify
inconstruing 2§ this manner.

The ten-year legislative history of the Probation Act
strongly suggests that Congress intended to draw a sharp
distinction between powerthe to suspend execution of a
sentence and the poweralternative to defer its imposi­
tion. probationThe first legislation passedwas by Con­
gress in 1917 but failed to receive the signa­President’s
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onlybill providedthisintroducedoriginallyture. As
ex­Afterof sentence.4impositionofsuspensionfor the

reportedCommitteeJudiciarythehearingstended Senate
intendedweretwo whichincludingit with amendments

im­suspendingbetweenchoosetogrant powercourtsto
billwhen theButexecution.5suspendingandposition

suspend imposi­topowerthefinally both Housespassed
only suspendpowerthe toandhad been eliminatedtion

1925, when the1917 andremained.6 Betweenexecution
President,thebyapprovedandpassedAct waspresent

in pro­interestedcommitteescongressionalthe several
pro­bills. Somenumerouslegislation consideredbation

only forsomeonly suspension imposition,for ofvided
either method as theexecution, forof and somesuspension

there ofDuringfit.7 this were advocatesperiodcourt saw
suspension impositionofprovidedbills which for thethose

Attorneysuchsentence, opposedof bills.but others
group, expressedthe latterbelonging toPalmer,General

for the ofprovided suspensionhis to a bill whichopposition
injudge may also,that, “The hisimposition, pointing out

any thetime withinprobationterminate the atdiscretion,
the to not arequireand defendant serveperiod specified

him,uponoriginally pronouncedhad beensentence which
the time of theto at ter­pronouncedbut a sentence be
contemplatesof for the act that inprobationmination the

4 Hearings of Committee on the Judi­before subcommittee the
25,ciary, 1092, Cong., Sess., 1916,1st MarchSenate, on S. 64thU. S.

pp. 5, 6.
5Report 887, Judiciary, Cong.,No. Senate Committee on the 64th

2d Sess.
6 HearingsCong. 3637, 4373; the House54 Rec. before Committee

Judiciary, Cong., Sess., 340, 12036,2d H. R. 1111on the 66th on and
106-107,112-113.9,1920, pp.March

7 legislation wereSummaries of state inserted into the records of
hearings many legislation.the committee and witnesses discussed such

See, g., Ibid., 123-130, Congress,e. Like38-44. the bills before the
probation suspen­state were not uniform in theiracts oftreatment

sion of sentence.
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impositionthesuspends evena courtprobationgranting
uponconferring powersof. The such. .sentence.aof

properto thecontributeme,tonot, itwould seemsjudges
8 (Ital­justice.”criminalofadministrationuniformand

oneadopttoCongress declinedIn the endsupplied.)ics
in­other andexclusion thethe ofsuspension tomethod of

either methodtopower applythe courtsgrantedstead
individual case.of eachaccording theto circumstances

on theconflicting viewsof thecompromiseFrom this
that Con­maywe concludemethod of suspensionproper

consequences oftheof naturalgress approvalindicated
by At­method. understoodof each Asapplicationthe

was thatconsequencesof thesePalmer onetorney General
used theof wasexecutionsuspensionwhen the method of

the sentenceonlytorequireddefendant could servebe
him.uponoriginally pronouncedhad beenwhich

the distinctivepreserveA Act toconstruction theof
suspension is notof methods ofcharacteristics the two

in which it has been enforcedwith the mannerinconsistent
Act untilpassageand administered. From the of the

Attorney supervision19409 the General exercised over
of In Attorneyadministration the Act.10 the Gen-1930

8Ibid., 105.
probation system9 In 1940 administration of the was transferred

to the of the under theAdministrative Office United States Courts
provisions August 1223,passed 7,of an Act 1939. 1225.53 Stat.

10 original required reportsAct probationThe suchofficers to “make
Attorney anymay require.”to the General as he at 43time Stat.

June, 1925,1261. In law,three months after of theenactment the
Attorney JudgesGeneral sent to all United States District a memo­

suggestionsrandum of in comprehensivelywhich he discussed the duties
judges probationof requestedand monthly reportsofficers and that be

made him concerning probationto the inactivities each court. See
Reports Proceedings1925 Annual of theand National Probation Asso­

ciation, 227-230. In 1930 an amendment to the ActProbation stated
Attorneythat the General byshould “endeavor all suitable means to

promote the efficient administration of the probation system and the
probationenforcement of the laws in all United States courts.” 46

503,Stat. 504. See also 53 Stat. 1225.
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conclu-thereachedopinioncarefullyin considerederal a
Probation2 theby § ofintendedif hadCongressthatsion

forthatpower, [asimportantan“to create suchAct
thatit would seemgovernment contends]the herewhich

36have been used.”language wouldexplicitmore
reporttwo-volumecomprehensiveA192.186,O. A. G.

“Survey of ReleaseentitledAttorney Generalby the
interpreta-thisadoptedin 1939publishedProcedures”

originallywasof sentenceimpositiontion 2: “Where§of
andprobationgranted, and thesuspended probationand

that before theplainisrevoked,later itsuspension are
of issentenceimpositioncan imprisonedoffender be

its status at thenecessary. the case reverts toAnd since
clearly free tothe court isgranted,wasprobationtime

beenmight originally have‘any whichimpose sentence
court(1934). But the725 whereimposed.’ §18 U. S. C.
it,the of itsuspendedbut executionimposed sentence

of executionsuspensionwould seem that when the is
Sig-original operative.”therevoked sentence becomes

thatnificantly, report pointedfurther out “No case hasthe
court, suspen-uponbeen found wherein the revocation of

originalexecution,sion of increased the sentence.”11
far to andpresentSo as out us the two otherpointed

uponin federalonly have,cases are ones which courtsthe
arevocation of increased definite sentenceprobation,

imposed uponwhich had an topriorbeen offender his
probation. Moore,onrelease Cf. United States 101v. F.

Began,56;2d Remer 104 F. 2d 704. The Moorev. case

11 Attorney Survey Procedures, I, p.ofGeneral’s Release Yol. 13.
Asserting that there is distinction decrease an in­a between a and

sentence, report “However,ofcrease the further stated: it has been held
suspension may modifythat when of execution is revoked courtthe

originalthe imprisonment.”sentence so as to term ofdecrease the
AppealsTwoIbid. Circuit Courts of had theconstrued Act as author­

izing judgmentin that circumstance a which reduced the term of the
original (C.sentence. States v. Antinori C. A. 5),United 59 F. 2d
171; (C.Scalia v. 1),United States C. 62A. F. 2d 220.
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of thewithout discussion1939,January 16,was decided
ReganThesentence.increase thecourt toof thepower

outpointedthe court1939, andMay 26,decidedease was
ofimpositionthatconcededapparentlythat defendant

Probationby thewas authorizedincreased sentencean
proba-theofadministrationhave, therefore,Act. anWe

thein which1939,untilintion law from its 1925passage
statedexpresslybutonly assumedAttorney General not

ofexecutionsentence,a definiteby opinionofficial that
after theincreasedcould not besuspended,had beenwhich

of con-probationfor breachsuspension been revokedhad
had apparentlycourtsin the federaland whichditions;

Attorneythe General’scontrarynot undertaken act toto
interpretation.

thepermittingAct notProbation asTo construe the
by priorfixed aimprisonmenta definite term ofincrease of

thegives meaning and effect both tofullvalid sentence
wayIn does itof the Act. nofirst and second sections
accomplishan instrument toimpair the Act’s usefulness as

indi-namely anpurpose probation, providethe basic of to
or unhardened of-program offering youngvidualized a

an to rehabilitate himself withoutopportunityfender
the tutelage proba-institutional confinement under of a

continuingofficial and under the the courtpowertion of
originalforimpose punishmentto institutional his offense

in opportunity.the event that he abuse this To accom-
inplish purpose Congressthis basic vested wide discretion

States,the courts. See Burns 287 U. 216.v. United S.
Congress upon powerThus conferred the courts tothe

imposedecide in each whether termcase to a definite of
inimprisonment probationadvance of or to defer the

imposition of thesentence, alternative to be adopted to
depend upon the character and circumstances of the

Allindividual offender. we now havinghold is that
sentencingexercised its discretion by an offender to a
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aprobation,in ofadvanceimprisonmentterm ofdefinite
asidesetprobationofrevocationuponmay not latercourt

imprisonment.term oftheincreaseandthat sentence

Reversed.

inFrankfurter,Mr. JusticeDissenting ofopinion
concur.ReedJusticeand Mr.Justicewhich the Chief

thatof a realizationgrew outprobationofThe device
wisdomrequiresfit criminalthethe punishmentto make

Impo-after conviction.immediatelyseldom available
obliga-antoo oftenis muchat that timesition of sentence

personsmake convictedand tocaprice,tion to exercise
inmake law a collaboratortoaptisserve a sentencesuch

an experi-isProbationconsequences.anti-socialnew
Itand the offender.societyserving bothmental device

which,thatexercising wisely discretionforadds the means
Thegiven pro-to courts.limits, iswithin appropriate

of anti-persons guiltyto allowsystem was devisedbation
large appropriatebut underto continue atconductsocial

system is that thehope proba-of thesafeguards. The
incollaboration hisencouragement andwill derivetioner

inin and asociety dayremain never servetoendeavors
hope largelyof that on theThe fulfillment restsprison.

and that on asystem, dependsefficacy probationof the
probationtrained and skilfulnumber of officers.sufficient

is in effectsystem reliance on theprobationThus the a
appropriatetreatment to the probationer.to revealfuture

things, knowledge which maynature of thus beIn the
generallynot available when the moment forgained is

sentencing Since of anarrives. assessmentconventional
immediately upon convictionappropriate punishment

judgment based onvery largely speculation,abecomes
speculativeis toprobation supplantthe function of such

judgment experience.judgment by based on For this
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proba-oftolerably long periodlaws fix aprobationreason
the Federaloffive-year periodtheinstance,tion, as, for

Probation Act.
andprobationofadoptiontheIn all that led toview of

of a sus­impositiontheworkings cast,havelightthe its
notif it doesmeaningless indeedisterm sentencepended

A con­underlying probation.ideacontradict the central
placedand thena sentencegivenwho is termpersonvicted

Theinday prison.aspendtohopeson neverprobation
like­communitythetoreturning probationerthecourt

will theof saveprobationthat the influencewise assumes
theTo treatimprisonment.futurefromprobationer

bargainofas a kindof a term sentencepronouncement
what,no matterthat,knowswhereby the probationer

tonamed isbeyondin the term soput prisonbehe cannot
procedure.the Weinterpretation togive wholly unreala

proba­the notion that anot countenancecertainly should
originalin the nor en­interest sentencetioner has a vested

againstweigh lengthhim of such a sentencecourage to the
in violatingadvantages may probation.he find hisany

inundesirableto a sentence is itsTo bind the court such
of the ofphilosophy proba­and violativeconsequences

recently, the difference to averyoutpointedtion. As we
ofimposition bysentence followedbetweenprobationer

imposition of “issuspension of sentenceand theprobation
States,trifling Korematsu Uniteddegree.” v. 319one of

432, 435. The fact is that term sentences of which theS.U.
likely to be fullsuspended vagariesare as ofexecution is

insight for par­unrelated to relevant to treatmentand as
as term sentences. executionindividuals,ticular are the

Thesuspended. capriciousof which not nature of suchis
all statistical and otherdefined sentences dominates evi­

judicialregarding sentencing, g.,dence conventional e.
in (1922) seq.Criminal Justice Cleveland 303 et and

21, AttorneyTables 20 and and Ambard v.particularly
Tobago 322,A.General Trinidad and C. and[1936]for
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methods of sen-for more scientificsuggestionshas led to
DemocracyE., ProgressiveSmith, Alfredtencing, see

LawCabot, Judgesand andseq.;et(1928) 209 Warner
Societyandseq.; Cantor, Crime(1936) 156 etReform

RetrospectinCriminal Careers(1939) seq.; Glueck,254 et
(1943) XVII.c.

If for the Southernexperiencethe of the District Court
the heaviesthavingDistrict of New York —the district

guide,a fairvolume of federal prosecutionscriminal —is
impositionthe frequently suspendedof sentence is more

than is its of theonly practicalexecution. The result
reading bystrained the of the courts thepowersof district

decision today judges generallywell lead trial tomay place
probationers on probation anywithout tentative sentence.
A construction which merely result,to formalleads such a
one easilyso in practice,defeated should be avoided unless
the purpose, legislative historythe text and the of the
Act converge toward it. The policy probation clearlyof

againstcounsels andit, neither the words of the Act nor
their legislative history policy.contradict that farSo
as it significantis on phase, legislative historythis the

againstlooks rather than for such an undesirable construc-
Intion. contrast presentto the Act, the first measure

passed by Congress onlyconferred the power to suspend
execution of sentence and upon its revocation required
the defendant “to serve the sentence . .. im-originally
posed.” H. R. 20414, 64th Cong., (1917).2d Sess. This
enactment suffered pocketa veto. In reporting the pres-

legislationent to the House of Representatives, its Com-
mittee on the Judiciary explained “Inthat case of failure
to observe these conditions probation], pro-[of those on
bation may be returned to the court for sentence.” H.
Report No. 1377, Cong.,68th 2d Sess., 2.

And the text of legislationthe does not defeat policy.this
Indubitably petitioner was arrested and brought before
the court during his period of probation. In that event
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may“the courtthatin directionexplicitthe is itsstatute
anyimpose sentencemay. andrevoke the . .probation

courtTheimposed."beenmight originally havewhich
it ir-statute,of seemshaving the mandate thefollowed

abecameunimportant petitionerwhetherrelevant and
by aorof sentenceby postponementeither aprobationer

already imposed. We cannotsuspension aof sentence
that the newcontemplatesay that the notstatute does

ob-effective. Thewhich it authorizes shall besentence
super-either bybecomevious is that it should sopurpose

by revoking theseding imposed orany sentence earlier
if wassuspension imposed.sentence noneimpositionof of

thatand of the directionplain meaningSuch is the effect
upon maycourt revokethe arrest of the “theprobationer

and im-probation sentence, maythe or the ofsuspension
im-might originallywhich have beenpose any sentence

posed." words,In whether of thesuspensionother sen-
tence or a freeof its execution trial court to commitleaves
the criminal to if he fails to meet the free-prison test of

during probationary period.dom the
strangeIt in waywould be if the Constitution stood the
designedsystemof a the humane treatment of-so for of

power adjustingfenders. vest in theTo courts of the con-
sequences of criminal the characterconduct to and capacity

by testingof an as aoffender, periodrevealed of proba-
tion, of does the safeguardcourse not offend of Fifththe

against punishment. ByAmendment double forbidding
subjectthat no forperson shall “be the same offense to be

puttwice in jeopardy limb,"life orof that Amendment
guarded against the ofrepetition history by trying a man

in independenttwice a new and case when he already had
inHolmes,been tried seeonce, J., Kepner States,v. United

134,100, punishing195 U. S. or him for an offense when
had already punishmenthe suffered the for it. But to set

largea man after conviction onat condition of goodhis be-
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him,to incarceratehavior and on default of such condition
him him Iftwice nor to twice.try punishis neither to

Congress fit, fit, employ systemsees as it has seen to such a
justice nothingof criminal in the Constitution tothere is

hinder.
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Solicitor Fahy,General with whom Assistant Attorneys
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