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ther proceedings. explained,As we have tablishing that the seizure in this case was
when a properlydefendant quali-asserts (i.e.,unreasonable that Purnell’s mistake

defense,immunityfied a plaintiffas the in using the Glock rather than the Taser
bears the initial burden of establishing unreasonable).was If the district court
that the defendant violated his constitu- Henryfinds that burden,has met this then

Thus,tional rights. in summarythis judg- Purnell will have the opportunity to dem-
ment proceeding, Henry bore the initial onstrate his qualifiedentitlement to immu-

showingburden of that the seizure was nity. Apart from our thatdetermination a
unreasonable. Without noting that Henry occurred,seizure expresswe opinionno on
bore this proof,burden of the district court the ultimate merits of the case.
concluded that disputed facts bearseveral

PART,INAFFIRMED VACATED INon question objectivethe of reasonable-
PART, AND REMANDEDness, and it stated that the resolution of

these disputed facts “must await trial.”
428 atF.Supp.2d 398. of pur-Most these
ported disputesfactual appear to involve

trainingthe Purnell received concerning
use of Taser,the Glock and which is the
issue that subjectwas the Henry’sof dis-
covery request.

UNITED America,STATES ofbelieve that upshotWe the of all
Plaintiff-Appellee,of this is that the district court must reas­

sess the ofissue whether a constitutional v.
violation occurred in light of the proper

Rodney SAUNDERS,Mauriceproofburden of and the discovery materi­
Defendant-Appellant.als that it ordered Purnell to produce, and

it must do so before moving this case No. 05-5238.
Scott,forward. See 127 S.Ct. at 21773 n.

“ United States Court of Appeals,(noting qualifiedthat immunity ‘is effec­
Fourth Circuit.tively lost if a case is erroneously permit­

”goted to to trial’ (quoting Mitchell, 472 Argued: May 25, 2007.
526,at 2806)).U.S. 105 S.Ct. This course

11,Sept.Decided: 2007.will Henryensure that is afforded the
opportunity presentto all potentially rele­

evidence,vant while also allowing Purnell
the opportunity to have qualifiedhis im­
munity defense decided before it is effec­
tively lost.

Ill

Based on the foregoing, we affirm the
district court’s determination that a sei-

occurred,zure and we remand this case to
the district court for further proceedings
consistent with opinion.this remand,On
the district court should first determine

Henrywhether has met his burden of es-
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OPINION

MICHAEL, Judge:Circuit

Rodney appealsSaunders his conviction
beingand sentence for a in posses-felon
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by threeliquor store had been robbedin violation of 18 U.S.C.of a firearmsion
carrying guns;of a rob- African American malesHis case arises out922(g)(1).§

Baltimore, Maryland, liquor longof “had a blackthat one the robbersbery at a
affirm, (1) key on,aholding jacket hipster, graythat a and one had astore. We

oneof Saunders as ...witness’s identification sweatshirt” with a “black scarf tied
reliable, though face,” 615;eventhe robbers was and that theof around his J.A.

photoa ar-the witnesspolice away Dodgethe showed three drove in a bluerobbers
(2)suggestive;ray impermissiblythat was Caravan minivan with “brown oak wood on

jury was notno error when the side,”there was the J.A. 615.
that woulda verdict formgiven special dispatcher immediately reportedThe

itit to indicate whetherhave allowed robbery descriptionthe and the of the
spe-agreement on thereached unanimous Agetaway policevehicle over the radio.

Saunders;bygun guns possessedcific or Dodge panelingblue minivan with oak was
(3) supporttothe evidence was sufficient byquickly spotted two officers who were

§ 922(g)(1)on theconvictionSaunders’s patrolling neighborhoodthe near Club
(4) evidence was suf-gun charge; and the separatein cruisers.Paradise Officer

sentencingfour-levelsupportficient to the Lofton the van andpulledOsiris behind
2K2.1(b)(5)enhancement, §see U.S.S.G. it to the intersection of Harlemfollowed

(2004), use of a fire-based on Saunders’s Street,Carey onlyAvenue and six blocks
felonyin with another of-arm connection

away from Club Paradise. Officer James
fense.

van theapproachedGomez saw the as he
oppositeintersection from the direction.I.

lightsThe two officers activated their blue
Saunders, Walker, and a thirdTavon the van over. Loftonpulledand Officer

(unidentified) the Para-man entered Club van,parked his cruiser behind the and
at a.m.liquor store in Baltimore 1:30dise

parked in front. SaundersOfficer Gomez8, 2003. Saunders and theon December
immediately opened slidingthe van’s door

proceeded gunpointman at tounidentified
van,ran. As exited theand Saundersstore,in the afterrob the three customers

gun“a between[fall]Officer Gomez sawneutralizingand the one se-patting down
and curb.” J.A. 287.the van thestayed at the en-curity guard. Walker

pursuedGomez SaundersOfficerprevent anyoneto fromtrance of the store
lot,through a vacant where Saundersentering exiting.or

and tossed areached into his waistbandcashier, Burton,Tony wit-The store’s
dark, object ground.to Saundershard therobbery from the bullet-nessed the behind

Street,running Careynorth oncontinuedreg-separatesthat the cashproof window
Avenue, and on toLanvale Calhounacrossthe area of the store accessibleister from

Street, he discarded his leatherwhererobbery was into customers. As the
later, Kennethjacket. Moments Officertelephonetheprogress, picked upBurton

following inIvery, who had been Saunderscounter,receiver, was below the andwhich
cruiser, vehicle tohis maneuvered hisdetection, hedialed 911. To avoid bent

This tacticpath.block slowedSaunders’sastated that there wasquicklydown and
sufficiently to allow Officers Go-Saundersin at 1300 North Car-“[rjobbery progress

him andIvery upto catch tomez andJ.A. 141. The robbers fledey Street.”
ground.himtackle to thehung up phone.as Burton thethe store

Meanwhile, pursuedOfficer Loftonlater, dispatcher calledMoments the 911
Walker, jumped out of the vanback, who hadof thereportedand Burton some

Lofton chasedthe after Saunders. OfficerdispatcherHe told the thatdetails.
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captured large policeblocks and a database after the enter theWalker for several
characteristics,in aattempted suspect’s physicalhim as to hide ditch near such ashe

color,wearing grayaalley. height, weight, age, style,an was skin hairWalker
etc.)jackethooded and a bandana. Other computer generated photosblack The five

participants robbery, includingin the the casually dressed Africanof American
store, escapedin in the twenties,third robber the closelymales in their cutwith

pursued Saunders hair, mustache,minivan as the officers a thin aand medium build.
and Walker. Significantly, photosthe five filler were

against light backgroundstaken with over-cap-After and Walker wereSaunders
lighting. photo,head Saunders’s on thetured, police flightthe canvassed their
hand, againstother was set a dark back-area the wasroutes and the where minivan

ground and was taken without overheadstopped. handgunsThree were recovered.
lighting. ap-Saunders’s face thereforeBrycoA and ablack nine millimeter silver
pears significantly darker than the faces ofSmith & Wesson nine millimeter were

decoythe suspects.by gotfound the curb where Saunders out
handgun,of the minivan. The third a dark Burton,Officer DeJesus did not inform

Tanfoglio,colored .380 caliber was recov- required by City police pro-as Baltimore
ered in the vacant lot where Officer Gomez cedures, photo array mightthat the not

objectsaw Saunders throw an to the (DeJesuscontain a photo suspect.of the
ground. TanfoglioThe handgun was load- conceded at trial that he never received

ammunition,ed with .380 theWinchester training administering photo arrays,on
type boughtsame that Saunders had three nor had Cityhe reviewed the Baltimore

Sports Authoritymonths at aearlier store general photo array proce-Police order on
in dures.)Baltimore. Officer Gomez also collected event,anyIn DeJesus asked Bur-

length (“hipster”)the medium leather recognizedton whether he from the rob-
jacket that Saunders had discarded on Cal- bery any persons array.of the in the
houn Street. photos approxi-Burton studied the six for

mately selectingten seconds before Saun-meantime,In the one or more officers
photo, statingders’s that he was “[t]heliquorwent to the Club Paradise store and

guy who came the second.”in[to store](the cashier) accompanyasked Burton to
providedJ.A. 80. DeJesus then Burtonthem to the area of the arrests for a “show

six-photo arrayanother that included aup” identification of suspects.the One offi-
photo identifyof Walker. Burton did notarea,cer bydrove Burton to the but the
any persons array.of the in thatarrived,theytime Saunders and Walker

alreadyhad transported policebeen to the wasSaunders indicted on one count for
station. Burton was then taken to the firearm,being possessiona felon in of a in

where,station about two hours after the § 922(g)(1).violation of 18 U.S.C. He was
arrests, participated photohe in array charged possessingwith all three of the

procedures.identification flightfirearms recovered in path,his be-
ginning with the two at the curb where hegaveOfficer Michael DeJesus Burton a
exited the minivan. Saunders moved tophoto array containing six color photos,
suppress pre-trialthearranged photoin two rows of identificationthree. Saunders’s

Burton,any byin and in-courtphoto right-handwas located the bottom identification
claiming photocorner. five that his indecoy photos arrayThe or filler the was so
suggestivewere taken from a that itcomputer program rightviolated his to due

called the “District Tracking Sys- process.Court After the district court denied
(This motion,tem.” program photosselects from the Saunders went to trial and was
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sentencing the district court ton’s in-court identification should alsoAtconvicted.
excluded,objection, argues,a four- have been he itbecauseimposed, over Saunders’s

pursuant by suggestive photo array.to was tainted theenhancement U.S.S.G.level
(2004)2K2.1(b)(5) disagreed,a The district court concluding§ for the use of fire-

felony photo array suggestiveanother of- that the was notarm in connection with
thatadjusted guidelinean offense and Burton’s identification did notfense. With

history category violate the Due Process Clause. The dis-level of 28 and a criminal
IV, range findingstrict to factualguideline par-nominal court’s as theof Saunders’s

identification,months’ Be- ticulars of Burton’s which weimprisonment.was 110-137
error,by would review for clear are not con-cause the maximum term authorized

a conviction under 18 U.S.C. tested. We review de novo the court’sstatute for
months, legalactual conclusion as to whether the922(g)§ is 120 Saunders’s identifi-

range was restricted to 110-120 cation violated the Due Process Clause.guideline
924(a)(2); 933,Burgos,§ See v. 55 F.3dmonths. See 18 U.S.C. United States

(4th Cir.1995).5G1.1,§ comment. He was sen- 941U.S.S.G.
tenced to a term of 120 months. process principlesDue prohibit

his conviction and sen-appealsSaunders the admission at trial of an out-of-court
(1)arguesHe that the districttence. through proceduresidentification obtained

denying sup-in motion tocourt erred his impermissibly suggestive as to give“so
in-the cashier’s out-of-court andpress ir­veryrise to a substantial likelihood of

(2)him; thatcourt identifications of his v.reparable misidentification.” Simmons
right to a unanimous verdictconstitutional States, 384,377,390 U.S. 88 S.Ct.United

jury pro-was violated because the was not (1968).967, 19 L.Ed.2d 1247 The Due
special requiringformvided with a verdict however,implicated,notProcess Clause is

agreement particulartheunanimous on sufficientlyif the “identification was reli­
(3)possessed; that there wasgun gunsor preclude'theable to substantial likelihood

supportinsufficient evidence to his convic- v.of misidentification.” United States
(4)firearm;a andpossessiontion for of (4thJohnson, Cir.1997);435, 442114 F.3d

that the four-level enhancement under Brathwaite,see also Manson v. 432 U.S.
2K2.1(b)(5) improper§ because thewas 106, 2243,98, 14097 S.Ct. 53 L.Ed.2d

that heproveevidence was insufficient to (1977) questionthat is(stating the central
robbery.inparticipated the Club Paradise totality“whether under the of the circum­

arguments inWe consider Saunders’s was reliable evenstances the identification
turn. procedure wasthough [identification]the

omitted).(internalsuggestive”) quotations
II. whether the identifi­The consideration of

testimony proceeds inprincipal argument is cation is admissibleSaunders’s
Wilkerson,in v. 84denying steps.that court erred his two United Statesthe district

(4th Cir.1996)692, Brath­(citingin-­ 695suppressmotion to the out-of-court and F.3d
2243).waite, 110,Burton, at 97byof him the 432 S.Ct.court identifications U.S.

First, that thethe defendant must showarguescashier. Saunders that Burton’s
procedure imper-­wasphotoviolated identificationphotoout-of-court identification

Second,missibly if thephoto suggestive.1the defen­right processhis to due because
burden, a court considerssuggestive. Bur- dant meets thisarray impermissiblywas

identification) testing "by afor coursesuggestiveness procedurein the is left1. When the
Simmons,level, 390at trial.”impermissible the of cross-examinationdoes not reach the

384,(or potential U.S. at 88 S.Ct. 967."potential for error” for mis-
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Wiseman,v. 172was neverthe­ See United States F.3dthewhether identification
(10th Cir.1999) (“[Differences1196, 1209in the context of all of theless reliable

background pic-A out-of-­ such as color can make aId. witness’scircumstances.
out, repeatedlythat is unreliable ture stand and can act tophotocourt identification

process eye picture.”)on due draw a to thatand therefore inadmissible witness’s
(citation Hanks,omitted);as inadmissible hisgrounds Gregory-Beyalso renders v.

Cir.2003)(7th (a1036,subsequent photoin-court identification. Sim­ 332 F.3d 1045
mons, 383-84, 967;390 at 88 S.Ct. “implicitlyU.S. that stands out from the others

Smith, 1276,v. 459 F.3dUnited States suggests to the that ‘this is thewitness
(11th Quar­Cir.2006); ”).Amador v.1293-94 recognize mayman’ that thereWe be

(5th Cir.2006).terman, 397,F.3d 413458 background lightingindifferences and
circumstance, Supremeas theIn this photos array,in an andamong the various

said, apt“is toCourt' has the witness automaticallynot cre-such differences do
memory imagein the of theretain his suggestiveness.impermissibleate The

photograph personrather than the actual­ suggestivenessrisk of comes when one
seen,ly reducing the trustworthiness of out,photo stands as Saunders’s did here.

subsequent ... courtroom identification.” The differences that caused Saunders’s
Simmons, 383-84,390 U.S. at 88 S.Ct. 967. marked,photo quiteto stand out were

yielding potentially problematic conse-
A.

quences. backgroundThe dark and lack
partic­conclude—based on theWe lighting photo gaveof in him aSaunders’s

presentedular facts and circumstances that inmenacing lackingcountenance was
six-photo arrayhere—that tothe shown in photos.the men the other five In addi-

impermissibly sug­the witness Burton was tion, photothe fact that dif-Saunders’s
First,gestive for two reasons. Saunders’s fered asignificantly from the others as

photo strikinglylooked different from the agroup suggestedcould have to viewer
photos, group.five filler considered as a that photoSaunders’s taken at a dif-was

Second, disparityeffect jarringthe of this placeferent time and than the rest. Cf.
by po­was exacerbated the failure of the Makowski, 387,Johnston v. 823 F.2d 391

proce­lice to follow their internalown (10th Cir.1987) (concluding photothat ar-
dures, require precau­which that certain ray impermissibly suggestivewas because

photo arraytions be taken before a is “picture obviously newlydefendant’s was
ashown to witness. will discuss eachWe taken, pictureswhereas the other were

of these concerns. older”).visibly Specifically, there a riskis
photo sharply maySaunders’s stood out from that the viewer conclude “that the

in array. pictures togetherthe others the The dark back- similar were taken to
ground lighting pool group,and lack of overhead in form a or control that theand

photo distinguished pictureSaunders’s it from the one that stands out the suspect.”is
Sanchez,remaining photos, 1259,five all of 24which had United States v. F.3d

Cir.1994).2(10thlight backgrounds lighting.and overhead 1262-63

way imply array custody,2. We in no that the was Saunders was in so better care could
intentionally suggestiveassembled in a man- arranging backgroundhave been taken in the

question government'sner. Nor do we the lighting photo.and for his Neilconditions Cf.
explanation as to how it was created. We 188, 198, 375,Biggers,v. 409 U.S. 93 S.Ct. 34
merely photo technologynote that the avail- (1972) (statingL.Ed.2d 401 that "unnecessar-

today provides capabilityable the to assemble ily suggestive procedures] are[identification
photosa set of filler that would minimize thecondemned for further reason that the

Moreover,disparities as dramatic as these.
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conditionssuspect that was taken underphotothe ar­nature ofsuggestiveThe
by then, however,the failure ofhere Evenray beyondexacerbated their control.was

that wouldprecautionstakepolicethe to precautions, givingsuch astaking practical
tainted identifi­the risk of ahave reduced required by generalthethe instruction

station housewaythe to thecation. On police, helpBaltimore cangoverningorder
theyinformed that hadBurtonpolicethe dispari-ofmitigate suggestiveto the effect

in the rob­suspectsone or morearrested Wiseman,ties that are unavoidable. See
theinformation tobery. Imparting this (notingat 1209 that the manner172 F.3d

him that acan lead to assumewitness photosof canpresentationof and number
in theperson will bephoto of the arrested ‘suggestive irregularities’the of the“dilute

moreover,witness, can feelarray. The course, suggestive-evenarray”). Of when
identification, ifevento make anpressure sufficiently anmitigated,ness is not other-

confident, jeop­offully for fearhe is not reliable identification is still admissi-wise
sus­against the arrestedardizing the case

ble.383,Simmons, at390 U.S. 88pect. Cf.
suggestivenessdecision on the issueOurof mis-­that the “chance(stating967S.Ct.

theis based on the facts. Given bothpo­ifheightened theidentification is also
they disparityhave of the between Saun-witness that starknesslice indicate to the

personsone of the group photos,evidence that the of fillerphotoother ders’s and
crime”);the Grubbs v.committedpictured police mitigateof the to theand the failure

(10th1483, 1490 Cir.­982 F.2dHannigan, we must concludedisparity,effects of this
1993) the distinct characteris­(stating that photo array impermissiblythat the was

highlightedweresuspect’s photoof thetics analysis the admissibil-suggestive. Our of
police had informedby fact that thethe of Saundersity of Burton’s identification

inthey suspecthad awitness thatthe step.thus moves to the next
custody).

risk,just this the BaltimoremitigateTo B.
general order onCity Department’sPolice

An out-of-court identificationprovisionaarray procedures hasphoto
suggestive photoimpermissiblyanfrominfluence on aavoiding improperataimed

atmay be admittedarray neverthelessor believe that amightwho knowwitness
be deemedif the identification cantrialrequirescustody.in The ordersuspect is
factors arefollowingThe fivereliable.that thethe witnesspolicethe to instruct

reliability ofassessingin theconsideredper-of thephotocontain aarray may not
(1) thean out-of-court identification:suchinstructioninvestigation. Thisson under

suspecttheopportunity to viewwitness’sin thisthe witness Burtongivennot towas
(2)crime; the witness’stime of theat thecase.

(3)time;at theof attention thedegreemaythat thereparentheticallynoteWe
descriptioninitialaccuracy of the witness’spo-when thecircumstancesbe unavoidable

(4) level ofsuspect; the witness’sof theopportunitythe to elimi-lice will not have
identification; andcertainty makingin thedifferencessuggestiveminimizenate or

(5) the crimelength of time betweenthein angroup photosthe of fillerbetween
Johnson, 114 F.3dand the identification.example, thearray suspect’s.and the For

atBiggers,v. 409 U.S.(citing441 Neil(unlike atcustodymay be insuspect not
375). addition, courts199-200, In93 S.Ct.here), may have topoliceand theSaunders

of the defen-other evidencemaythe “considerusing photoa ofarrayanarrange

itous”).gratu-ischance of misidentificationincreased
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78,reliability height,”medium J.A. which he laterassessing theguilt whendant’s
Wilkerson,... 84 pounds.of the identification.” 7" 160-170 Hedefined as 5' and

F.3d at 695. “hipster”that Saunders wore a blacksaid
jacket jeansleather and and that he hadopportunity to seeThe first two factors—

“slightclosely trimmed hair and a mus-degree of attention —indi-suspectthe and
descriptionBurton’shere was reli- tache.” J.A. 77-78.cate that the identification

good opportunity haircut, mustache,had a toable. Burton weight,of Saunders’s
Bur-during robbery.theview Saunders jacketand accurate. Burton’sleather was

inton that Saunders “came thetestified initial statement that Saunders was of me-
door, door, in,he came andopenedhe the accurate,heightdium was also even

directly [cashier’s]he walked toward the Burtonthough later Saun-underestimated
window, me and him madewhich is when height byders’s about four inches. The
eye stopped135.contact.” J.A. Saunders only inaccuracyother minor is that Saun-

Burton, thejust a few feet from and two wearing jeansnot as Burtonders was
eye for “about three tohad the contact all,gray sweatpants.but All inreported,

seconds, maybe longer.” J.A.four a little Saunders,descriptionBurton’s of which
explained paidBurton that he136-37.

important particu-was flawless in severalhe entered theattention to Saunders as
lars, was accurate.“alwaysstore because he has a habit of

person comingat that’slooking] the next certaintyThe last two factors—level of
just iftheyin to see who are and some- in the identification and time between the

might Afterthing occur.” J.A. 137. his supportcrime and the aidentification —
Saunders,initial observation of Burton that theconclusion identification was reli-

away a helpturned for moment to a cus- able. did notBurton hesitate when select-
back,tomer. As he turned he saw Saun- ing photo array.from theSaunders’s

securitypattingders down the store’s testified, looked, gaveBurton “I I a good
guard. At Burton apoint,this when had

sure,pictureatlook the to make andSaunders,greater toincentive observe he
pointed to him.” J.A. 166. Burton’s ina-had a clear view of the side of Saunders’s
bility Walker,identify phototo the of an-York,Mysholowskyface. See v. New 535

robber, arrayother from the second also(2d Cir.1976)194, that a(statingF.2d 197
indicates that Burton would not have iden-likelyvictim of a crime is more than a
tified if hadSaunders he not been confi-bystander paycasual to close attention to

recognizeddent that he him from the rob-the v.appearance);criminal’s Levasseur
Furthermore,bery. Burton made the(1st Cir.1995) (stat-187,Pepe, 70 F.3d 195

photo onlyidentification of Saunders twoing that a of“degreevictim’s attention
occurred,robberyhours after the when hisaduring experience presumedtraumatic is

acute”). recollection of the crime was still fresh.short,to have been In Burton
865,Montgomery,See Albert v. 732 F.2dopportunityhad a sufficient to observe

(11th Cir.1984)Saunders and to form a reliable recollec- (stating872 that the two-
tion of what he looked like. day period between the attack and the

supported findingidentification of reliabili-factor, accuracyThe third the of the
Evans,ty); United States v. 484 F.2ddescription, weighsinitial in fa-witness’s

(2d Cir.1973)1178, (stating photo1185 thatvor of a reliable identification. Burton’s
identification several hours after the rob-description generallyof Saunders was ac-
bery occurred indicated that the identifica-curate. Burton to thedescribed Saunders

reliable).build,police as a black male of “medium tion was
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that would have allowed it toverdictthe out-of-court identi- formreliability ofThe
by other evi- it had unanimousindicate reachedis further whetherfication supported

to the ClubSaunders possessionthat connects of one oragreementdence on his
Wilkerson, F.3d84robbery. SeeParadise inspecific gunsthe listed themore of

may(stating the court considerat 695 that aHe contends that the use ofindictment.
guiltof the defendant’sevidenceother of ageneral form and the returnverdict

reliability of anthedeterminingwhen impossibleit to“general [ ]verdict make
identification). First, ar-Saunders was jurorsthe were unanimoustell whether

van,a whichhe fled fromrested as gun] upon whichregard specificwith to [a
description getawayof thematched the Appellant’swas based.” Br.their verdict

vehicle, Paradisefrom Clubsix blocks at 29.
Sec-robbery occurred.shortly after the

agreedThe district court with Saundersond, SaundersobservedOfficer Gomez
jury agree unanimouslyhad to onthat thetoas he triedgun grounda to thetoss

inparticular gun possessed order totheguns were recoveredescape; two other
reason,guiltyreturn a verdict. For thisofgot outspotthe where Saundersfrom

indicated would issue athe district court itjack-Finally, Saunders’s leatherthe van.
tojury.verdict form to the Duespecialgeneral-characteristicsphysicalet and his

error, however, juryof thedescription of one an administrativematchedly Burton’s
specialthe verdict form.the three robbers. never received

thatThe does not contendgovernmentC.
specificthejuror unanimity respectwith tosum, array wasalthough phototheIn

requiredis not for a convic-gun possessedidenti-suggestive,impermissibly Burton’s
Rather,§ 922(g)(1).tion 18 U.S.C.underthewas reliable underfication of Saunders

generalof a ver-it contends that the useop-Burton had sufficientcircumstances.
form, instruc-coupled with the court’sdictrob-during theportunity to Saundersview

jury had to be unanimous astion that thedescription of Saundersbery; his initial
ade-guns possessed, wasgunto the oraccurate; identifi-photothegenerallywas

assume, deciding, thatwithoutquate. Werobberyplace shortly after thecation took
922(g)(1)requires§ thea conviction underfresh; andrecollection waswhen Burton’s

specifictheunanimouslyjury agreeto onconnecting Saun-there is other evidence
by Unit-possessed the defendant.gun Cf.Ac-robberythe at Club Paradise.ders to

587,F.2dTheodoropoulos, 866ed v.Statesof theof evidencecordingly, the admission
Cir.1989)(3d (stating that district597did violatenotout-of-court identification

jury thatinstructed the“properlycourtdid itright process;to due norSaunders’s
unanimously on whichthey agreemustidentification.taint the in-court

to convicthad usedweapon” the defendant
III. 924(c)).3 Any right§ Saundershim under

tojury respectunanimous withhad to aclaims that his constitu­Saunders
was notgun gunsor involvedspecificthejury was violat­righttional to unanimousa
properlycourtthe districtspecial violatedjury givenwas not a becausebecause theed

Cir.1999);294, (1st United196 F.3d 301a con­have concluded that3. Several circuits cf.
1070,Correa-Ventura, 10876 F.3djuror922(g) require States v.does not§viction under

1993)(5th jury not need(stating doesthatgun possessed. See Cir.­unanimity specificon the
533, specificDeJohn, unanimously agree the firearmontoF.3d 542368United States v.

924(c)).Verrecchia, §Cir.2004);(6th to underv. convictUnited States
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juryinstructed the unanimityon the re- Burton testified that Saunders was one of
quirement. stated,The court the men who inparticipated robberythe at

You theagree, you, liquormust also all of that ParadiseClub store thatand
possessed the[Saunders] same firearm. carryingSaunders was a “shiny” gun.
convict,You cannot example,for six ofif J.A. 138. testimonyBurton’s was corrobo-

you possessedbelieve he one of the byrated the fact caughtthat Saunders was
guns, and six of you pos-believe he jumpedminutes later after he out of a van
sessed guns.another of the You have to matching descriptionthe of getawaythe
unanimously agree possessedthat he the vehicle that gaveBurton to the 911 dis-

charged or, said,firearms as I ofone the patcher. Second, Officer Gomez a gunsaw
chargedfirearms he canbefore be con- fall groundtheto jumpedas Saunders out

victed. of policethe van. The later recovered two
J.A. 558. This instruction was clear in (ahandguns Brycoblack nine millimeter
requiring a unanimous finding respectwith and a silver Smith nine& Wesson millime-
to the possession of at least one of the ter) spotfrom the the vanwhere had been

charged.firearms We must assume that stopped by police. The Smith & Wesson
the jury instruction,followed this see Unit- matches descriptionBurton’s gunof the

Pierce, (8th546,ed v.States 479 F.3d 552 that Saunders carried during robbery.the
Cir.2007), unanimouslyand that it agreed Third, Officer Gomez watched Saunders

possessedthat Saunders at least spe-one toss objecta dark groundto the as he ran
guncific Thus,listed in the indictment. through a vacant Afterlot. Saunders was

generalthe use of a verdict form did not arrested, Gomez returned to the lot and
violate rightSaunders’s to a unanimous arecovered black Tanfoglio .380 caliber
jury. Russell,See United v.States 134 handgun.semi-automatic Saunders had(3d171, Cir.1998)2F.3d 177 n. (noting purchased ammunition,Winchester .380that the district court did not toneed the typesame in thefound sev-Tanfoglio,provide speciala form inverdict addition

eral priormonths to the robbery. Thisinstruction).to a specific unanimity
juryevidence allowed the to find that

possessedSaunders one of the gunsthreeIV.
listed in the indictment.Saunders claims that the evi­

dence was insufficient to convict him under
V.§18 922(g)(1)U.S.C. a posses­as felon in

Saunders’s argumentfinal relatession of a firearm. Saunders stipulated at
to his sentence. He contends that thetrial he priorthat had a felony conviction
district court imposingand erred in athat the four-levelrecovered firearms trav­had

2K2.1(b)(5)eled in enhancement §interstate undercommerce. U.S.S.G.Accordingly,
(2004)onlyhe challenges jury’sthe that becausefinding Saunders used a firearm in

he possessed one or more of the firearms connection offense,with felonyanother a
identified in the indictment. We up­must robbery. Specifically, Saunders contends

jury’shold the verdict “if there is substan­ that “the evidence insufficient sup­was to
evidence,tial taking the view most favor­ port findinga that [he] was ininvolved the

Government,able to the to support it.” robbery” at the liquorClub Paradise store.
States,Glasser v. United 60, 80,315 U.S. Appellant’s Br. at argument37. This fails

457, (1942).62 S.Ct. 86 L.Ed. 680 completely. As our discussion in IIparts
clear,There was andsubstantial evidence IV makesup- the evidenceto was suffi­

port jury’sa finding that Saunders in cient to establishwas that Saunders participat­
possession of at First,least one firearm. 2K2.1(b)(5)ed in robbery. §the The en-
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amply supportedhancement is therefore
by the evidence.

conviction and sen-Rodney Saunders’s
aretence

AFFIRMED.
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